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Of  LanHs  innlatiou  tiCoinmercei  confi* 
dered  in  its  Nature  and  DiftinSlions. 

rBooiH  qua  mdximus  Atlas. 

Virgil  .£^eid; 

C  H  A  P^    L 

Of  Comm&ce* 

HE   following  fubjeas  deferVe  to  be»^« 


treated   in   a   piore  cxtenfive  manner,  chap^i^ 
than    the    nature  df    this    work  will 
permit.     Fain  would  I  glide  down  a 
gtfntle  river,  but  I  am  carried  away  by  a  tor- 
rent. 

Commerce  it  a  cure  for  the  moft  deftruaiveprfc- 
judices;  for  it  is  almoft  a  general  rule»  that  where- 
evct  wc  find  agreeable  manners,  there  commerce 
fiouriflies ;  and  that  wherever  there  is  comnitfce» 
^kiffm  we  inert  with  agreeable  mmnerst 
Vol.  II.  S  Ut 
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Boo"^  Let  us  not  be  aftonilhed  then,  if  our  manners 
Chap.  *».  are  now  lefs  favage  than  formerly*  Commerce  has 
every  where  diffufed  a  knowledge  of  the  manners 
of  all  nations ;  thefe  are  compared  one  with  an- 
other, and  from  this  comparlfon  arife  the  greateft 
advantages. 

Commercial  laws,  it  mky  be  faid,  improve  man- 
ners for  the  fame  reafon  as  they  deftroy  them. 
They  torrupt  the  purcft  morals*  -,  this  was  the  fub- 
jcft  of  Plato's  complaints :  and  we  every  day  fee, 
that  they  polifli  and  refine  the  moft  barbarous. 
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C  H  A  P.    11. 

Of  the  Spirit  of  Comtherce^ 

>E  ACE  is  the  natural  effed  of  trade.  Two 
nations  who  traffic  with  each  other  become 
reciprocally  dependent  -,  for  if  one  has  an  intereft 
in  buying)  the  other  has  a^  intereit.in  felling ;  and 
thus  their  union  is  founded  on  their  mutual  necef- 
fities. 

But  if  the  fpirit  of  commerce  unites  nations,  ic 
does  npt  in  the  fame  manner  unite  individuals. 
ui(?^^'  We  fee,  that  in  (')  countries  where  the  people 
move  only  by  the  fpirit  of  commerce,  they  make 
a  traffic  of  all  the  humane,  all  the  moral  vir- 
tues :  the  moflf  trifling  things,  thofe*  which  hu- 
manity would  demand,  are  there  ddne,  or  there 
given,  only  for  money. 

The  fpirit  of  trade  produces  ih  the  mind  of 
man  a  certain  fenfe  of  exadt.jufUce,  ,oppofite,  on 

•  CaB&r  i^Ai^L  of  the  Gauls,  that  they  were  fpoilt  by  the  neigh- 
bourhood and  commerce  of  Marfeilles  i  infomuch  that  they  who 
formerly  always  conquered  the  Germ^ni^  were  now  becfme  iA« 
ferior  to  them*    War  of  the  Gauls,  lib.  6. 

the 
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the  one  hand  to  robbery,  and  on  the  other  to  thofe  ^9^  ^ 
moral   virtues  which  forbid  our  always  adhering  Chap.  *«, 
rigidly  to  the  rules  of  private  intereft,  and  fuffcr 
us  to  negled:  this  for  the  advantage  of  others. 

The  total  privation  of  trade,  on  the  contrary, 
produces  robbery,  which  Ariftotle.  ranks  in  the 
number  of  means  of  acquiring :  yet  it  is  not  at ' 
all  inconfiftent  with  certain  moral  virtues.  Hofpi- 
tality,  for  inftance,  is  mod  rare  in  trading  countries, 
while  it  is  found  in  'the  moft  admirable  perfection 
among  nations  of  vagabonds. 

It  is  a  (acrilege,  fays  Tacitus,  for  a  German  to 
Ihuthis  door  againftany  man  whomfoever,  whether 
known  or  unknown.  He  who  has  ♦  behaved  with 
hofpitality  to  a  ftranger,  goes  to  (hew  him  another 
houfe  where  this  hofpitality  is  alfo  praftifed ;  and  he 
is  there  received  with  the  fame  humanity.  But  when 
the  Germans  had  founded  kingdoms,  hofpitality  was 
become  burthenfome.  This  appears  by  two  laws 
of  the  (**)  code  of  the  Burgundians  ;  one  of  which  (b)  Tit.38| 
inflidled  a  penalty  on  every  barbarian,  who  prefumed 
to  fhew  a  ftranger  the  houfe  of  a  Roman  ^  and  the 
other  decreed,  that  whoever  received  a  ftranger, 
fliould  be  indemnified  by  the  inhabitants,  everyone 
being  obliged  to  pay  his  proper  proportion. 

CHAP.     III. 

Of  the  Poverty  of  the  People. 

THERE  are  two  forts  of  poor-,  thofe  who  are 
rendered  fuch  by  the   feverity  of  govern- 
ment;  thefe  are  indeed  incapable  of  performing 

*'  £t  qui  modo  hofpes  fuerat,  monftrator  hofpitii,  Di  mrib» 
Ctrm.    Fide  C^Jar.  de  Bello  Gal.  lib.  6. 
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^^x  "^  almoft  any  great  ^ftion,  becawfc  their  indigence 
Chap.  4.  is  a  confequence  of  their  flavery.  Others  are 
poor,  only  becauie  they  either  defpife,  or  know  not 
the  convenlencies  of  life ;  and  thefe  are  capable  of 
accompliihing  great  thitigs,  becaufe  tbdx  poverty 
conftitiKes  a  part  of  their  lidserty. 

C  H  A  P.    IV- 

Of  Commerce  in  Afferent  Governments. 

TR  A  D  E  has  fome  relation  to  forma  of  govern^ 
n>ent.  In  a  monarchy  it  is  generally  found- 
ed on  luxury  ;  and  though  it.be  aifo  founded  On 
real  wants,  yet  the  principal  view  with  which  it 
is  carried  on,  is  to  procure  every  thing  that  can 
contribute  to  the  pride,  the  pleafure,  and  the  ca- 
pricious whimfies  of  the  nation.  In  republics^ 
it  is  commonly  founded  on  eeconomy.  Their 
merchants  having  an  eye  to  all  the  nations  of  the 
earth,  bring  from  one  what  is  wanted  by  another. 
It  is  thus  that  the  republics  of  Tyre,  Carthage, 
Athens,  Marfeilles,  Florence,  Venice,*  and  Hol- 
land, engaged  in  commerce. 

This  kind  of  traffic  has  a  natural  relation  to  a 
republican  government-,  to  monarchies  it  is  only 
occafional.  For  as  it  is  founded  on  the  pradice  of 
gaining  little,  and  even  lefs  than  other  nations,  and 
of  remedying  this  by  gaining  inccffantly,  it  can 
hardly  be  carried  on  by  a  people  fwallowed  up  in 
luxury^  who  fpend  much,  and  fee  nothing  but 
objefts  of  grandeur. 

Cicero  was  of  this  opinion,  when  he  fo  juftly 
faid  *,  "  that  be  did  not  like  that  the  fame  pcple 

•  Nolo  cunilem  populum  imperatorcm  &  portitorem  cfli  tcr- 
rarur». 
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**  filcuid  he  at  once  hotb  the  lords  and  favors  of  the  ^^  ^ 
^  whole  earth.**     For  this  would  indeed  be  tochap.  i, 
fuppofe  that  cvety  individtial  in  the  ftate,  and  the 
whole  ftate  colleAively,  had  theh*  heads  conftancl/ 
filled  with  grand  views,  and  at  the  fame  time  with 
fmall  ones ;  which  is  a  contradiftion. 

Not  but  that  the  moft  noble  enterprifes  arc  com- 
pleted alfo  in  thofe  ftates,  which  fubflit  by  ceco* 
noaiical  commerce :  they  have  even  an  intrepidity, 
not  *ta  be  found  in  monarchiei8«  And  the  reafon  is 
this. 

One  branch  of  commerce  leads  cd  another, .  th^ 
fmali  to  the  moderatCt  the  moderate  to  the  great ; 
thus  he  who  has  gratisfied  his.deficc  of  gaining  a 
little,  raifes  himfelf  to  a  fituation,  in  which  be  if 
not  lefs  defirous  of  gaining  a  great  deal. 

fiefides,  the  grand  enterprifes  of  merchants  are 
always  necefiarily  conne&ed  with  the  affairs  of  the 
public.  But,  in  monarchies,  thefe  public  affairs 
give  as  much  diftruft  to  the  merchants,  as  in  free 
ilates  they  appear  to  give  fafcty.  Great  enterprifes 
therefore  in  commerce  are  not  for  monarchical^  but 
ibr  republican  governments. 

In  (hort,  an  opinion  of  greater  certainty,  as  to 
the  pofleflion  of  property  in  thefe  ftates,  makes 
them  undertake  every  thing.  They  flatter  ihem^ 
fclvcs  with  the  hopes  of  receiving  great  advantages 
from  the  fmiles  of  fortune,  and  thinking  thcm- 
lelves  fure  of  what  they  have  already  acquired, 
fhey  boldly  expofe  it,  in  order  to  acquire  more  i 
riiking  nothing  but  as  the  means  of  obtaining. 

I  do  not  pretend  to  fay  that  any  monarchy  is 

entirely  excluded  from  an  oeconomical  commerce^ 

but  of  its  own  nature  it  has  lefs  tendency  towards 

B  3  it : 
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^  xx^   ^*^  •    neither  do  I  mean  that  the  republics,   with* 
Chap.  5.    which  we  are  acquainted,  are  abfolutely  deprived 
of  the  commerce  of  luxury ;  but  it,  is  lefs  con- 
nefted  with  their  conftitution.  . 

With  regard  to  a  defpotic  ftate,  there  .is  no  oc- 
cafion  xo  mentipn  iu    A  general  Rule :    A  nation^ 
in.flavery  labours  more  to  preferve  than  to  ac- 
quire ^   a  free  nation^  more  to  acquire\than  to. 
preferve.  . 

C  H  A  P.    V. 

Of  Nat  IMS  that  have  entered^info  an  ceconomkal 
Commerce.^        ' 


w 


" A  R  S  E I L  L  E  S,  a  neceflary  retreat  in  the 

midft  of  a  tempeftuous  fea -,  Marfeilles,  a 

harbour  wHich  all  the  winds,  the  (helves  of  the 

fea,  the  difpofition  of  the  coafts,  point  out  for  a 

landing   place,   became  frequented,  by  mariners  y 

(*)  jtiftin.  while  the  fterility  \^)  of  the  adjacent  country  d^- 

ll^rl  ^V     termined  the   citizens    to    an  oeconomical  com- 

viip*    3*  ° 

merce*  It  was  neteffary  that  they.ihould  bp  la- 
borious, to  fupply  what  nature  had  refufed ;  that 
they  fhould  be  juft,  in  order  to  live,  among  bar- 
barous nations,  from  whom  they  were  to  de-. 
rive  their  profperity  -,  that  they  fhould  be  mode- 
rate, to  the  end  that  they  might  always  taftc  the 
iweets  of  a  tranquil  government-,  in  fine,  that 
they  Ihould  be  frugal  in  their  manners,  to  enable 
them  to  fubfift  by  trade,  a  trade  the  more  cer- 
tain, as  it  was  lefs  advantageous. 

We  every  where  fee  violence  and  oppreflion  give 

birth  to  a  commerce  founded  on  oeconomy,  while 

men  are  conftrained  to  take  refuge  in  marihes,  in 

'     •     ■        '     '     '  ifles. 
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iflc«,  in  the  ihallows  of  the  fea,  and  even  on  rocks  ^^ix* 
themfelves.  Thus  it  was,  that  7"yrc,  Venice,  and  Chap.  L 
the  cities  of  Holland,   were  founded.     Fugitives 
foond    there  a  place  of  fafety.     It  was  neceflTary 
that  they  (hould  fubfifl: ;  they  drew  therefore  their 
fubiiftence  from  all  parts  of  the.,world. 

.  C  H  A  P.     VI. 

Some  EffeSls  of  an  extenfive  Navigation. 

IT  fomedmcs  happens  tliat  a  nation*  when  en? 
%aged  in  an  oeconotnical  commerce,  having 
aeed  of  the  merchandizes  ef  one  country,  which 
ierve  as  a  capital  .or  (lock  for  procuring  the  com^ 
modities  of  another,  is  fatisfied  with  making  very 
little  profits^  and  frequently  none;  at  all  in. tracing 
with  the  former^  >d  expectation  of  gaining  greatly 
by  the  latter.  Thus,  when  the  Dutch  w^real^jioft 
the  only  nation  that  carried  on  the  trade  from  the 
South  to  the  North  of  Europe  v  the  French  wines, 
wbipb  they  imported  to  the  North,  were  in  fomc 
meafure  only  a  capital  or  flock  for  conducing 
,t^eir  commerce  in  that  part  of  the  world. 

It  is  a  known  fa6l,  *  that  there  are  fome  kinds  .of 
merchandize  in  Holland,  which,  though  impprted 
from  afar,  fell  for  very  little  niore  than  they  coft 
upon  the  fpot.  They  account  for  it  thus:  a  cap* 
tain  who  has  occaijon  to  ballafl  his  fhip,  will  load 
It  with  marble  \  if  he- wan^s  wood  for  ftowage,  he 
will  buy  it ;  ^nd,  provided  he  lofes  nothijig  by 
the  bargain,  he  will  think  himfelf.  a  gainer* 
Thus  it  is  that  Holland  has  it  quarries  and  its 
forefts.  , 

B  4  Further, 
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B qoK  ^iif thcr,  it  triayhappeft  lb,  that  not  only  S  cof«« ' 
Chap.';,  mercc  which  brings  itt  nothing,  fhaH  be  ufefut  | 
but  even  a  lofing  trade  fhall  be  beiiefipial.  I  ha^* 
heafd  it  affirmed  in  Ho^Hand,  that  the  wbale-ftfth- 
ery  in  general  does  not  ahPwer  the  expence :  buB 
it  nnuft  be  obferved,  thj^t  the  peffons  employed 
in  building  the  Ih.ips,  as  alfo  thofe  whq  furnilh 
fhe  rigging  and  provifions,  are  jointly  copcerned 
in  the  fifbery,  3h6uld  they  happen  to  lofe  in  the- 
voyage,  they  have  had  a  profit  in  fitting  out  the 
veflel.  This  cotprtierce,  in  ftiort,  is  a  kind  of  lot- 
tery, and  every  one  is  allured  ^ofith  the  hopes  of  it 
prize.  Mankind  are  generally  fond:  of  gaming  ? 
and  even  the  moft  prudent  have  no  averfion  to 
it,  Vi7h(rn  the  dlfagreeablle  circumiftances  attending 
it^  jfuch  as  diflfipation,  anxiety,  pafBon,  lofs  oi 
time,  and  even  of  life  and  fprtuf^e,  arp  concealed 
from  thpir  yiew, 

CHAP-    VIL 

ff%(  Spirit  ^fE  ngland,  with  refpeSl  foComm^r^^^ 

np HE  Tariff,  pr  cuftoipsof  Englapd,  are  very 
•»•  unfettled^  with  refpeft  to  other  nations  j  they 
are  changed,  in  fpmis  meafqre,  with  every  parlia** 
ment)  dther  by  taking  oflT  particular  duties,  or 
J)y  Hppfing  new  ones.  They  endeavour  by  thefe 
jneans^  (till  to  prcfcrvc  thei|?  independenpe.  Su^ 
premcly  jealous  with  refpe£^  to  trade^  they  bin^ 
Ihemfelvies  but  Ifttl^  by  treaties,  and  depei^d  only 
pn  (heir  own  laws. 

Other  nation^  have  made  the  intereftsof  coiq* 
jgnao^  yield  to  ^ofe  9f  politics  j  the  Englilh,  ot^ 
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die  coQttiry,  havfc  eircr  made  tbek  pditkid  in-  ®^* 
tcrefts  give  way  to  thofe  of.  commerce.  pMp-f* 

They  know  better  than  any  other  peopje  upon 
learth,  how  tovalge|  at.  die  fame  time,  thefe  three 
gJLC^t  ^4vantagcs,  religion,  commerce,  and  liberty* 

C  H  A  P.     VIII, 

Jn  what  manner  the  (BC^nomical  Commerce  ha$ 
be^n  Jhmetimei  refirainei. 

IN  ieveral  kingdom,  laws  h^ve  been  made,  ex- 
tremely proper  to  hutnblf  the  dates  that  hava 
entered  ioto  the  cecononnical  commerce.  They 
have  forbid  thpir  importing  any  merchandises,  ex-^ 
$:epc  the  product:  of  (heir  refpe^tive  countries  \  and 
have  permuted  them  to  traffic  only  in  ve0els  buil( 
in  the  kingdom  to  which  they  brought  their  com-> 
|]ioditie«« 

Jt  is  nece^y  that  the  kingdom  which  impofev 
thefe  laws  ihould  itfelf  be  able  eafily  to  engage  in 
(commerces  ocherwife  it  will,  at  leaft,  be  an  equal 
futferi^r.  It  is  mpch  more  advantageous  to  trade  with 
%  commercial  napQp,  whoie  profits  are  rpoderatet 
and  who  are  rendered  in  fome  fort  dependent  by 
che  alfairis  of  commerce  ^  with  a  nation,  who^ 
)arg^r  views,  and  whofe  extended  trade,  enablea 
^hem  to  difpofe  of  thpir  fuperiluous  merchandises  t 
with  a  wealthy  nation,  who  can  take  off  many  of 
^ir  commodities,  and  ii^ake  them  a  quicker  re* 
turn  in  fpecie  \  with  a  nation  under  a  kind  of  ne« 
cellity  to  be  faithful,  papiHc  from  principle,  an4 
that  feeks  to  gain,  and  not  to  conquer :  it  is  much 
)>e(ter,  I  fay,  to  (rade  tvith  (uch  a  nation,  than 

yriU* 
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^xx^  with  others,  their  conftxntf  rivals,  whq  will  never 
Chap.V.  grant  fuch  great  ad varttajges.  '  *" 

CHAP.     IX. 

'  Of  the  Prohibition  of  Commrce. 

IT  is  a  true  maxim,  that  one tiatjon  Ihould  ne- 
ver exclude  another  from  trading  with  it,  exr 
cept  for  very  great  reafons.     The  J^pknefe  trade 
only  with  two  nations,  the  Chinefe  and  the  Dutch. 
(0  Du     The  (^)  Chinefe  gain  a  thoufand^^r  cent,  upon  fu- 
Voi, li.     %^^^>  ^"^  fometimes  as  much  by  the'^^ood's  ii\tf 
pag.  170.  fake  in  exchange.     The  Dutch  makfe  rtearlythe 
fame  profits.     Every  nation  that  afts^uporj   Ja- 
panefe  principles,   muft  neceflarily  He  deceived  ; 
for  it  is  competition  which  fets  a  juft  value  on 
merchandises,  and  eftabliflies  the  relatioii  between 
them. 

Much  lefs  ought  a  ftate  to  lay  itfelf  under  an  ob- 
ligation of  felling  its  maAufafttfres  only  to  a  fiiigle 
nation,  under  a  pretence  df  their  taking  all  at  a  cer- 
tain price. ''  The  Poles,  in- this  manner,  difpofe  of 
their  corn  to  the  city  rf  D&ntziAc ;  and  Teveral 
Indian  princes  have  made  a  like^  contraft  for  their 
fpices  with  the  Dutch  *;  Thefe  agreements  are  pro- 
per only  for  a  poor  nation,  whofe '  inhabitants  are 
iatisfied  to  forego  the  hopes  of  enriching  them  felvesj 
provided  they  can  be  fecure  of  a  certain  fubfiftence ; 
or  for  nations,  whofe  flavery  confifts  either^  in  re- 
nouncing the  ufe  of  thofe  things  which  nature  has 
given  them,  or  in  being  obliged  to  fubmit  to  a  dif- 
advantageous  commerce. 

♦  This  was  firft  cftabliflied  by  the  Portuguefc.  Fr.  Tirarttj 
Tf^yiw:^/,  chap.  J5.  part't!,  '      '       ■* 

CHAP^ 


O  F    L  A  W  S.  >|i 

CHAP.    X- 

An  Injiitution  adapted  tQ  ceconomicaf  Commerce. 

IN   ftates  that  carry  on   an  ceconomical  ifom-  B^ c' 
merce,    they  have  luckily  cftablifhied  banks^chap.to. 
which,  by  their  credit,  have  formed  a  new  fpecie^. 
of  wealth;  but  it  would  be  quite  wrong  to  iptro-. 
duce  them  into  governmehtis,  jjhofe  commerce  is 
founded  only  in  luxury*     The  ereding  of  tanks 
in  countries  governed   by  an ,  abfolutc  moqarch, 
fupppfes  money  on  the  one  fide,  and  on  the  other 
power  :    that  is,  on  the  one  hand,    the  means  of 
procuring  every  thin^,    without  any  power  ;    and . 
on  the  other,'  the  power,  without  any  ineans  of 
procuring  at .  all.     In  a  government  of  this  kind» 
none  but  the  prince -ever  had,  or  cajii  have  a  trea-. 
fure  J  and  whej-ever.  there  is  one,  it  no  fooner  be-, 
comes  great,  than  it  becomes  the  treafure  of  thx^ 
prince. 

For  the  fame  re^on,  alla(S)ciation^  of  merchants, 
in  order  to  carry  on  a  particular  commerce,  are  fel- 
dom  proper  in  abfolute  governments.  Trie  defign 
of  thefe  companies  is  to  give  to  the  weath  of  pri-, 
vate  perfons  the  weight  of  public  riches.  ^  Buf, 
in  thofe  governments,  this  weight  can  be  found 
only  in  the  prince.  Nay,  they  are  hot  even  al- 
ways proper  in  ftates  engaged  in  oeconomical  coni- 
merce  :  for,  if  the  trade  be  not  fo  great  as  to 
furpafs  the  management  of  particular  perlbns,  it 
is  much  better  to  leave  it  open,  than,  by  exclufive 
privileges,  to  rcftrain  the  liberty  of  commerce. 


pHAP. 
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C  HA  P.    xr. 

The  fame  SubjeiSt  continued. 

x^*     /t  Free  port  may   bfe   cftabliflicd    in    the  do- 
2d  «y*  ittinioM  of  ftatcs,  whofc  commerce  is  oeco- 

rtoirtical.  That  oecbnomy  in  the  government, 
Dfhidh  always  attends  the  frugality  of  individuals, 
i^,  if  !  may  fb  exprefs  myfelf,  the  foul  of  its  oeco- 
nt)inical  commerce.  The  jofs  it  fuftains  with  re« 
(ptSt  to  cirfloms,  it  can  repair  by  drawing  from 
the  Wealth  and  induftfy  of  the  republic.  But  ih 
a  mdnarchy,  a  ftep  6f  this  kind  muft  be  oppolitc 
to  realbn ;  for  k  could  have  no  other  efFeft,  than 
to  eafe  luxury  of  the  weight  of  taxes.  This 
^ould  be  depriving  itfelf  of  the  only  advantage 
that  luxury  can  procure,  and  of  the  only  curb 
which,  in  a  conilitution  like  this,  it  is  capable  of 
rieceividg. 

C  H  A  f^.    XII. 
Of  the  Freedom  of  Commerce. 

TH  fi  freedom  of  commerce  is  not  a  power 
granted  to  the  merchants  to  do  what  they 
pleale :  this  would  be  more  properly  its  flavery. 
The  conftraint  of  the  riierchant  is  not  the  con* 
ftrainl  of  commerce.  It  is  in  the  frcefl:  countries 
that  the  merchant  finds  innumerable  obftacles; 
and  he  is  never  Icfs  crofled  by  laws,  than  in  a 
cbuntry  of  flaves. 

England  prohibits  the  exportation  of  her  wool  j 
coals  muft  be  brought  by  fea  to  the  capital ;  no 
horfes,  except  geldings,   are  allowed  to  be  ex- 
ported s 
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ported;  and  the  veflels  *  of  her  colonies,  tradiAg  Bo©^ 
to  Europe,  muft  take  in  water  in  England,     Thechap.  i j. 
£ngli(h  ccmftf a«n  the  iiierjchaiic»  but  itkisx  fayoyr 
of  commerce. 

CHAP.    XIIL 
JFhat  it  is  that  dffiroys  this  Liberty. 

WHEREVER  commerce  fubfifts,  cuftoms 
are  eftablilhcd.  Commerce  is  the  expor- 
tation and  importation  of  merchandizes,  with  a 
view  to  the  advantage  of  the  ftate :  cuftoms  are 
a  certain  right  over  this  fame  exportation  and 
importation,  founded  alfo  on  the  advantage  of 
the  fliate.  Hence  it  becomes  neccflary,  that  the 
ftate  fliould  be  neuter  between  its  cuftoms  and^ 
its  commerce,  that  neither  of  tbefe  two  interfere 
with  each  other,  and  then  the  inhabitants  enjoy  a 
free  commerce. 

The  farming  of  the  cuftoms  deftroys  commerce 
by  its  injuftice,  and  vexations,  as  well  as  by  the 
cxcefs  of  the  impofts :  but  independent  of  this, 
ic  deftroys  it  even  more  by  the  difficulties  that 
ariie  from  it,  and  by  the  formalities  it  exacts. 
In  England,  where  the  cuftoms  are  managed  by 
the  king's  officers,  bufinels  is  negotiated  with  a 
lingular  dexterity :  one  word  of  writing  accom- 
pliihes  the  greateft  affairs.  The  merchant  need 
not  lofe  an  infinite  deal  of  time  i  he  has  no  oc- 
caiion  for  a  particular  cdmnuffioner^  either  to  ob- 
viate all  the  difficulties  of  the  fanners^  or  to  ftd> 
mit  to  them* 

^  ASt  of  nswigatiou,  i6^#*  It  it  otAj  in  the  time  of  war,  tha^ 
the  merchants  of  Bofton  and  FhUadelpbia  lead  tbeir  veiTela  di« 
rc^Iy  to  the  MciitefnuieaA. 

CHAP. 
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CHAR     XIV. 

^he  Laws  of  Commerce  concerning  the  Conjifca^ 
tion  of  Merchandizes. 

Book  rv^  H  E  Magna  Charta  of  England  forbids  the 
Chap.  14*  ^  feizing  and  confifcating,  in  cafe  of  war,  the 
cfFefts  of  foreign  merchants  ;  except  by  way  of 
reprifals.  It  is  an  honour  to  the  Engliih  nation, 
that  they  have  made  this  one  of  the  articles  of 
their  liberty. 

In  the  late  war  between  Spain  and  England,  the 
former  made  a  *  law  which  piiniflied  with  death 
thofe  who  brought  Englifli  merchandizes  into  the 
dominions  of  Spain :  and  the  fame  penalty  on 
thofe  who  carried  Spanifh  merchandizes  into  Eng- 
land. An  ordinance  like  this  cannot,  I  believe 
find  a  precedent  in  any  laws  but  thofe  of  Japan. 
It  equally  fhocks  humanity,  the  fpirit  of  com- 
merce, and  the  harmony  which  ought  to  fubfift  In 
the  proportion  of  penalties ;  it  confounds  all  our 
idea$,,  •  making  that  a  crime  againft  the  (late  which 
is  the  only  violation  of  civil  polity. 

C  H  A  P.     XV. 

Of  feizing  the  Perfons  of  Merchants. 

t2ch"in  COLON  (0  made  a  law,  that  the  Athenians 
hisTrea-  ^  fliould  no  longer  feize  the  body  for  civil  debts. 
gfega«/Xhis  law^  he  (')  received  from  Egypt.  It  had  been 
«^«/«ryniade  by  Boccoris^  and  renewed  by  Sefoftris. 
rosfb^'  This  law  is  extremely  good,  with  rcfpcft  to  the 
\hlT^^^  >'publ'iihcd  in  Cadiz,  in  March  1740. 

•     :  generality 
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.generality  of  civil*  afiairs-,  but  there  is  fufEcidnt  ^^'^ 
reafon  for  its  not  being  obferved  in  thofe  of  coni'- Chap/i6. 
merce.      For,  as  merchants  are  obliged  to  cntruft  * 
large  fums,  frequendy  for  a  very  Ihort  time,    and 
to  pay  money  as  well  as  to  receive  it,  there  is  a 
neceffity,    that  the   debtor  fhould  conftantly  fulfil 

,  his  engagements  at  the  time  prefixed  ;  and  hence 
it  becomes  neceflary  to  lay  a  conftraint  on  his 
pcrfon. 

In  affairs  relating  to  common  civil  contraflis,  the 
law  ought  not  to  permit  the  feizurc  of  the  perfon ; 
becaufe  the  liberty  of  one  citizen  is  of  greater  im- 
portance to  the  public,  than  the  eafe  or  profperity 
of  another.  But  in  conventions  derived  from  com- 
merce, the  law  ought  to  confider  the  public  pro- 
fperity, as  of  greater  importance  than  the  liberty  of 
a  citizen ;  which,  however,  does  not  hinder  the 
reftriftions  and  limitations  that  humanity  and  good 
policy  demand. 

.    CHAP.     XVI. 

uin  excellent  Law. 

ADMIRABLE  is  that  law  of  Geneva  which 
■^  ^  excludes  from  the  magiftracy,  and  even  from 
the  admittance  into  the  great  council,  the  children 
-of  thofe  who  have  lived  or  died  infolvent,  except 
they  have  difcharged  their  father's  debts.  It  has 
this  cfFed  5  it  gives  a  confidence  In  the  merchants, 
in  the  magiftrates,    and  in  the  city  itfelf.     There 

*  The  Greek  legillators  were  to  blame,  in  preventing  the  arms 
and  plow  of  any  man  from  being  taken  in  pledge^  and  yet  per- 
mitting the  taking  of  the  man  himl^lf.  Diodorus^  book  i.  part 
A.jchap.  3« 

7  the 
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*iat^    the  credk  of  the  individval  had  ftill  all  the  ita^l 

4%»p.  iV.  of  puUie  credit 

and  iS.  ^ 

CHAP.    XVlL 

ji  Law  ofkhdes. 

g)^^nH>^^*pHE  irihabitaBts  of  fthodcs  *cnt  fortheri 
book  /•  -'-  Sextus  £fni»ricus  (^)  obfervesy  that  anfiong 
*>wp-  "4-  thofe  people,  a  fon  cotild  not  be  excufed  from  pay- 
ing bis  father^s  debts,  by  renouncing  the  f&cceffion* 
This  Jaw  of  Rhodes  was  calculated  for  i  republic^ 
founded  on  commerce.  Now  I  am  inclined  to 
think,  (hat  reafons  drawn  from  commence  itfdf 
fliould  make  this  limitation^  that  the  debts  con- 
Crafted  by  the  father,  fince  the  ion's  entering  info 
commerce,  fhould  not  kfft&  the  eftate  of  property 
acquired  by  the  latter.  A  merchant  ought  always 
CO  know  his  obligations,  and  to  fquafe  his  ctfnduH 
by  his  circumftances  and  prefent  forOine* 

CHAP,    XVIII. 
Of  the  Judges  of  Commerced 

"VfiNOPHON,  in  his  book  of  Revertltt,! 
-**•  would  have  rewards  given  to  thofe  overfccrs 
of  commerce^  who  dtfpatched  the  caofes  brought 
before  them  with  the  greateft  e^tpedifti^B^  He 
was  fenfible  of  the  need  of  our  modern  juriidk:« 
Cionof  a  confuL 

The  afF^irs  of  commerce  are  but  little  fufeep- 
tible  of  formalities.  They  arc  the  aftions  of  a  day^ 
and  are  every  day  foHowal  by  others  of  the  fame 
nature.     Henoe  it  becomes  neceilaryy  that  every 

day 
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4sf  tfccy  fliould  be  decided.     It  is  ofherwifc  with  *^  * 
thofe  aAions  of  life,  which  have  a  principal  influ-  chap.  x8^ 
encc  on  futarity^  but  rarely  happen.     We  feldom 
marry  more  than' once  :   deeds  and  wills  are  not 
die  work  of  erery  day  j  we  are  but  once  of  agp. 

Plato  (^)  fays^  that  in  a  city  where  there  is  no(*)On 
maritinrie  commerce,  there  ought  not  to  be'  above  j*.*^'^^^ 
half  the  number  of  civil  laws :  this  is  very  ttue. 
Commerce  brings  into  the  fame  courttry  different 
kinds  of  people  5  it  introduces  alfo  a  great  number 
of  contraftsj  and  fpecies  of  wealth,,  widi  various 
ways  of  acquiring  it. 

Thus  in  a  trading  city,  there  a^e  fcwier  judges^ 
and  more  hws^ 

C  H  A  P.    XIX. 

'V^hat  a  Prince  ought  not  to  engage  himfelf  m 
Commerce^ 

THEOPHILUS  0)  feeing  a  veflel  kdeii (0 zi»«»f 
with  merchandizes  for  his  wife  Theodora,  or-''**' 
dercd  if  to  be  burnt.  "  /  am  Emperor ^  faid  he,  arid 
*'  you  nuAe  m^  the  fnaftir  of  a  galley :  by  wbdt  means 
**  Jhall  tbefe  poor  nfen  gain  a  Hveiiboody  if  we  take 
^  their  irade  out  of  fhirbandsT*    Be  might  have 
added  :  v^ho  (hall  fet  bounds  to*  us,  if  we  mono- 
polize ail  to  ourfelvci  ?   who  fhall  o^blige  us  to* 
folfif  our  engagemfents  ?  .out  courtiers  will  follow 
our  example  ;^  they  wilt  tfe' more  greedy,  arid  more* 
unjuft  than  we :   the  people  have  fome'  confidence 
in-  our  juftice;  they  wttl  have  none  trt  our  opu- 
iencc !    all  thcfe  numerous  duties,  the  caufe  of 
:fhcir  wants,  are  certain  proofs  of  ours. 

VofcJJ.  ^     C  CHAR 
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C  H  A  P-    XX. 

The  fame  StdjeB  continued. 


JOCK  intT  HEN   the  Portugufe  and  Caftilians  bores 
L-^  '         ▼  r       fwav  in  the  Kaft-lndies.  commerce  had  fuch 


chapTio.    ^  ^     fway  in  the  Eaft-Indies,  commerce  had  fuch 
and  zi.     opulent  branches,  that  their  princes  did  not  fail  |q 
fcize.  them.     This  ruined  their  fcttlements  in  thofe 
parts  of  the  world. 

The  vice-roy  of  Goa  granted  exclufive  priyilegesf 
to  particular  perfons.  The  people  had  no  con-, 
fidence  in  thefe  men;  and  the  commerce  .declined^ 
by  the  perpetual  change  of  thofe  to  whom  it  was 
intrufted ;  no  body  took  care  to  improve  iti  or  to 
leave  it  entire  to  his  fucceflbr.  In  fhort,  the  profit 
centered  in  a  few  hands,  and  was  not  fufficiently 
extended* 

CHAP.     XXI. 

Of  the  Qommerce  of  the  Nobility  in  a  Monarchy. 

N  a  monarchical  government,  it  is  contrary  t6 
the  fpirit  of  commerce,  that  any  of  the  nobility 
(k)  Leg.  Ihould  be  merchaiits.  ThiSy  faid  the  Emperors  (^) 
res^  Cod.  Honorius  and  Theodofius,  would  be  pernicious  to 
de  pomra.  cities ;  and  would  remote  the  facility  of  buying  and 
\xh.^e re.  fi^^^g  between  the  merchants  and  the  plebeians. 
fcind.  It  is  contrary  to  the  fpirit  of  monarchy,  to  ad- 

mit the  nobility  into  commerce.  The.  cuftom  of 
fufFering  the  nobility  of  England  to  trade,v  is  one 
of  thofe  things  which  has  there  moflly  contributed 
to  weaken  the  monarchical  government. 

CHAP. 


I 
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CHAP.      JSXIL 

AJin^ular  Refeciiorii 

PERSONS,  ftruck  with  the  praaicd  bf  fome  *  o  o  » 
dates,  imagine,  thit  in  France  they  ought  toch^.  1I4 
make  laws  co  engage  the  nobility  to  enter  into  iorrt- 
merce.  But  thefe  laws  would  be  the  n^ans  of  dc* 
ftroying  tht  nobility,  without  being  of  any  ad- 
Vantage  to  trade.  The  pi^adice  of  this  country  is 
cxtreniely  wife ;  merchants  are  not  nobles,  though 
they  may  become  io :  they  have  the  hoples  of  ob- 
taining a  degree  of  nobility,  unattended  with  its 
aftua]  inconveniences.  There  is  no  furer  ,Way  of* 
being  advanced  a'bove  their  profeffion,  than  to 
inanage  it  well,  or  with  fucccfs ;  the  confequcnce 
of  which  is  generally  an  affluent  fortune* 

Laws  which  oblige  every  one  to  continue  in  his 
profeffion,  and  to  devolve  it  to  his  child-rcn^  ncithcl* 
are  nor  caii  be  of  ufe  iii  any  but  *  defpotic  king- 
donos  5  where  no  body  cither  can,  or  ought  to  haVtf 
emulation. 

Let  none  fay,  that  every  one  will  fuccecd  better  iit^ 
bis  profeflSon,  when  he  cannot,  change  it  for  another  \ 
i  fay,  that  a  perfon  will  focteed  beft,  when  thofe  whd 
have  excelled,  hope  to  arifc  to  another* 

The  poffibility  of  purchafing  honor  with  gold^ 
encourages  many  merchants  to  put  themfelves  ir* 
circumftances  by  which  they  may  attain  it*  I  do 
not  take  upon  me  to  examine  the  juftice  of  thus 
bartering  for  money  the  price  of  virtue.  There 
are  governments,  where  this  may  be  very  ufeful. 

In  France,  the  dignity  of 'the  long  robe,  which 
places  thofe  who  wear  it,  between  the  great  nobility 

•  This  is  aduaUy  vcty  often  the  cafe  is  fuch  gQVernments. 

C  2  and 
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^xx!  "^  ^^^  ^^  people,  and  without  having  fuch  fhining 
Chap,  22.  honors  as  the  former,  has  all  their  privileges ; 
a  dignity  which,  while  this  body,  the  depofitary  of 
the  laws,  is  encircled  with  glory,  leaves  the  private 
members  in  a  mediocrity  ot  fortune  -,  a  dignity,  in 
which  there  are  no  other  means  of  diftinftion,  but 
by  a  fuperior  capacity  and  virtue,  yet  which  ftill 
leaves  in  view  one  much  more  illuftrious :  the 
warlike  nobility  likewife,  who  conceive,  that  what- 
ever degree  of  wealth  they  are  poffeffcd  of,  they 
may  ftill  increafe  their  fortunes  •,  who  are  afhamed 
of  augmenting,  if  they  be^in  not  with  diflipating 
their  eftates  ;  who  always  ferve  their  prince  with 
their  whble  capital  (lock  ;  and  when  that  is  funk, 
make  room  for  others  who  follow  their  example  i 
who  take  the  field,  that  they  may  never  be  re- 
proached with  not  having  been  there  -,  who,  when 
they  can  no  longer  hope  for  riches,  live  in  expec- 
tation of  honors;  and  when  they  have  not  ob- 
tained the  letter,  enjoy  the  confolation  of  having 
acquired  glory  :  all  thefe  things  together,  have  ne- 
ccffarily  contributed  to  augment  the  grandeur  of 
this  kingdom;  and,  if  for  two  or  three  centuries 
it  has  been  inccffantly  increafing  in  power,  this 
piuft  be  attributed  not  to  fortune,  who  was  never 
famed  for  conftancy,  but  to  the  goodnefs  of  its 
laws. 

C  H  A  P.     XXIII. 

7d  w/iat  Nations  Commerce  is  prejudicial. 

RICHES  confirt: either  in  lands,  or  in  move- 
able effcds.  The  foil  of  every  country  is  com- 
monly pofleired  by  the  natives.     The  laws  of  moft 

ftates 
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ftatcs  render  foreigners  unwilling  to  purcha(e  their  ^^  ^ 
lands  5  and  nothing  but  the  prefence  of  the  owner  Chap.'a3. 
improves  them  :  this  kind  of  riches  therefore  be-» 
longs  to  every  date  in  particular.  But  moveable 
cflfeds,  as  money,  notes,  bills  of  exchange,  (locks 
in  companies,  veiTcls,  and,  in  fine,  all  merchandizes, 
belong  to  the  whole  world  in  general ;  in  this  re* 
fpeft  it  is  compofed  of  but  one  fingle  ftate,  of 
which  all  the  fociecies  upon  earth  are  members. 
The  people  who  noflcfs  more  of  thefe  moveable 
effeas  than  any  other  on  the  globe,  are  the  moft 
opulent.  Some  ftates  have  an  immenfe  quantity, 
acquired  by  their  commodities,  by  the  labour  of 
their  mechanics,  by  their  induftry,  by  their  difco- 
veries,  and  even  by  chance.  The  avarice  of  na- 
tions makes  them  quarrel  for  the  moveables  of 
the  whole  univferfe.  If  we  could  find  a  ftate  fo 
unhappy,  as  to  be  deprived  of  the  efiedts  of  other 
countries,  and  at  the  fame  time  of  almoft  all  its 
own,  the  proprietors  of  the  lands  would  be  only 
planters  to  foreigners.  This  ftate,  wanting  all,  could 
acquire  nothing;  therefore  it  would  be  much  bet- 
ter for  the  inhabitants  not  to  have  the  leaft  com- 
merce with  any  nation  upon  earth  -,  for  commerce, 
in  thefe  circumftances,  muft  neccflarily  lead  them, 
to  poverty. 

A  country  that  conftantly  exports  fewer  manu- 
faftures,  or  commodities,  than  it  receives,  will 
foon  find  the  balarKe  finking  v  it  will  receive  lefs 
and  lefs,  until  falling  into  extreme  poverty,  it  will 
receive  nothing  at  all.  ' 

In  trading  countries,  the  fpecie  which  fuddcnly 

vanilhes  quickly  returns;,  becaufe  thofc  nations  that 

have  received  it^  arc  iis  debtors  :  but  it  never  re* 

C  3  turns 
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^xx  ^  ^^^^^  ^^^^  ^"'^^  '''■^''^*  ^^  which  we  have  juft  been 
Chap.  £3.  fpcaking,  bccaufc  thofe  who  have  received  it  owe 
(hem  nothing. 

Poland  will  fcrve  us  for  an  example.  It  has 
fcarcely  J^ny  of  thofe  things  which  we  call  the  move- 
able cffcfls  of  the  univerfe,  except  corn,  the  produce 
of  its  lands.  Some  of  the  lords  poflefs  intire  pro- 
vinces i  they  opprefs  the  hufbandmen,  in  order  to 
have  greater  quantities  of  corn,  which  they  fend  to 
ftrangers,  to  procure  the  fuperfluous  demands  of 
Igxury^  If  Poland  had  no  foreign  trade,  its  inha« 
t>itantfl  would  be  more  happy.  The  grandees,  who 
would  have  only  their  rorn,  would  give  it  to  their 
pedants  for  fubfiftence  -,  as  their  too  extenfive 
cftates  would  become  burthcnfome,  they  would 
divide  them  amongft  their  peafant$  -,  every  one 
would  find  (kins  or  wool  in  their  herds  or  flocks, 
fp  that  they  would  no  longer  be  at  an  immenfe 
qxpencc  in  providing  clothes ;  the  great,  who  are 
ever  fond  of  luxury,  not  being  able  to  find  it  but 
in  their  own  country,  would  encourage  the  labour 
of  the  poor.  This  nation,  I  affirm,  would  then 
become  more  flaurilhing,  at  leafl:  if  it  did  not  be* 
come  barbarous^  and  this  the  laws  might  eafily 
prevent* 

Let  us  next  confider  Japan.  The  vaft  quantity 
of  what  they  receive,  jis  the  caufe  of  the  vaft  quan-^ 
tity  of  nfierchandizes  they  fend  abroad.  Things 
are  thus  in  as  nice  a^  equilibrium,  as  if  the  impor-' 
ration  and  exportation  were  but  fmall.  Befides,  this, 
kind  of  exuberance  in  the  ftate  is  prcdudivc  of  a 
thoufand  advantages:  there  is  a  greater  confump- 
tjon,  a  greater  quantity  of  thofe  things  on  which 
the  af  ts  arc  cxcrcifedjf  more  m^n  employed,  and 

.         more 
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more  numerous  means  of  acquiring  power;  exi-  ^^^"^ 
]  gencies  may  alfo  happen,  that  require   a  fpeedychap/as, 

'  affiftance,  which  fo  opulent  a  ftate  can  better  afford 

than  any  other.  It  is  difBcult  for  a  country  to 
avoid  having  fuperfluities :  but  it  is  the  nature  of 
commerce  to  render  the  fuperfluous  ufeful,  and  the 
ufeful  neceffary.  The  ftate  will  be  therefore  able 
to  afford  neceffaries  to  a  much  greater  number  of  i 
fubjedls. 

Let  us  fay  then,  that  it  is  not  thofe  nations  who 
have  need  of  nothing,  that  muft  lofe  by  trade ;  it  is 
thofe  who  have  need  of  every  thing.  It  is  not 
-fuch  people  a?i  have  a  fuBkienCy  within  themfelves, 
but  thofe  who  are  moft  in  want,  that  will  find  an 
advantage  in  putting  a  ftop  CO  all  commercial 
intercourfe* 
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BOOK     XXL 

Of  Laws  relative  to  Commerce  confidered 
in  the  Revolutions  it  has  met  with  iti 
the  World. 

c  H  A  P.  r. 

&ome  general  Confiderations. 

jg  o  o  K  ^   I   A  Hough  commerce  be  fubjefl:  to  great 
auf^'i.        I        revolutions,  yet  it  is  poffible  that  certain 
-*-       phyfical  caijfes,  as  the  quality  of  the  foil, 
6r  the  climate,  m^y  fix  its  nature  for  ever. 

We,  at  prefent,  carry  on  the  trade  of  the  Indies, 
merely  by  means  of  the  filver  which  we  fend  thither, 
Hb  ^6^"^'  ^^^  ^^  Romans  carried  annually  thither  about  fifty 
cap.  *3.  millions  of  fefterces  ;  and  this  filver,  as  ours  is  at 
prefent,  was  exchanged  for  merchandizes,  which  were 
brought  to  the  weft.  Every  nations,  that  ever  traded 
to  the  Indies,  has  copftantly  carried  bullion,  and 
brought  merchandizes  in  return- 
It  is  nature  itfelf  that  produces  this  ciFe<9t.  The 
Indians  have  their  arts  adapted  to  their  manner  of 
living-  Our  luxury  cannot  be  theirs  ;,  nor  theirs 
our  wants-  Their  climate  neither  demands,  nor 
permits  hardly  any  thing  which  comes  from  oairs. 
They  go  in  a  great  meafure  naked ;  fuch  clothes  as 
they  have,  the  country  itfelf  furnifties ;  and  their  re- 
ligion, which  is  deeply  rooted,  gives  them  an  aver- 
fion  for  thofc  things  that  ferve  for  our  nourifiimenr. 
They  y^ant  therefore  potbing  but  pur  bullion,  xo 

fcrve 
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Chvcas  the  medium  of  value  j  and  for  this  they  give  ^^  * 
us  merchandizes  in  return,  with  which  the  frugalicyChap.  L 
of  the  people,  and  the  nature  of  the  country,  fur-*"^^' 
nilhes  them  in  great  abundance^     Thofe  ancient 
(^)  authors,  who  have  mentioned  the  Indies,  dcfcribe(»»)  See 
them  juft  as  we  now  find  them,  as  to  their  policy,  ^ook  6* 
cuftoms,  and  manners.  The  Indies  have  ever  beenchap.i9* 
the  fame  Indies  they  are  at  prefenc ;  and  in  every  strabo^ 
period  of  time,  thofe  who  traded  to  that  country,**®^^  *5* 
carried  fpccic  thither,  and  brought  none  in  return. 

CHAP.     IT. 

Of  the  People  of  Africa. 

TH  E  greatefl:  part  of  the  people  on  the  coaft 
of  Africa  are  favages  and  barbarians.  The 
principal  reafon,  I  believe,  of  this,  is,  becaufe  the 
fmall  countries,  capable  of  being  inhabited,  are  fe- 
parated  from  each  other  by  large  and  almofl:  un- 
inhabitable trafts  of  land.  They  are  without  in- 
duftry  or  arts.  They  have  gold  in  abundance, 
which  they  receive  immediately  from  the  hand  of 
nature.  Every  civilized  ftate  is  therefore  in  a  con-- 
ditioa  to  traffic  with  them  to  advantage,  by  raif' 
ing  their  efteem  for  things  of  no  value,  and  re- 
ceiving a  very  high  price  in  return. 

CHAP.     HI. 

That  the  wants  of  the  People  in  the  South  are 
different  from  thofe  of  the  North. 

TN  Europe,  there  is  a  kind  of  balance  between 
**■  the  fouthern  and  northern  nations.  The  firft 
have  every  convenience  of  life,    and   few  of  its 

wants : 
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^xxi  ^  w^"^5  •  ^^^  '^^  ^^^^  many  wants,  and  few  con- 
Cbap.  3.    veniencies.      To  one,  nature  has  given  much,  and 
demands  but  little;   to  the  other,  (he  has  given 
.  but  little,  and  demands  a  great  deal.     The  equi- 
Jibrium  is  maintained  by  the  lazinefs  of  the  fouth- 
ern  nations,  and  by  the  induftry  and  adivity  which 
flie  has  given  to  thofe  in  the  north.      The  latter 
are  obligt-d  to  undergo  exceffive  labour,   without 
^hich,  they  would  want  every  thing,  and  degene- 
rate into  barbarians.      This  has  naturalized  flavery 
to  the  people  of  the  fouth :  as  they  can  eafily  dif- 
penfe  with   riches,  they  can  more  eafily   difpenfe 
~     with  liberty. .  But  the  people  of  the  north  have 
need  of  liberty,   for*this  can  beft   procure  them 
the  means  of  fatisfying  all  thofe  wants  which  they 
'have  received  from   nature.     The  people  of  the 
rorth,  then,  are  in  a  forced  ftate,  if  they  are  not 
cither  free  or  barbarians.      Almoft  all   the  people 
of  the  fouth  are,  in  fome  meafure,  in  a  ftate  of 
violence,  if  they  are  not  flaves. 

C  H  A  P.     IV. 

T/ie  principal  Difference  between  the  Commerce 
•  of.  the  Ancients  and  the  Moderns k 

^  \^  HE  world  has  found  itfelf,  from  time  to 
A  time,  in  different  fituations;  by  which  the 
face  of  commerce  has  beefi  altered.  The  trade  of 
Europe  is,  at  prefent,  carried  on  principally  from 
the  north  to  the  fouth  ;  and  the  differeiice  of  cli- 
mate is  thfe  caufe  that  the  feveral  nations  have  great 
occafion  for  the  merchandizes  of  each  other.  For 
example,  the  liquors  of  the  fouth,  which  are  car- 
ried to  the  north,  forni.  a  commerce  little  known 

to 
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to  the  ancients.  Thus  the  burthen  of  vefiel$s  which  '^  * 
was  formerly  computed  by  meafures  of  corn,  is  at  Omp.  4, 
prefent  determined  by  tons  of  liquor. 

The  ancient  commerce,  fo  far  as  it  is  known  to 
us,  was  carried  on  from  one  port  in  the  Mediter- 
ranean to  another ;  and  was  aJmoft  wholly  con« 
fined  to  the  fouth*  Now  the  people  of  the  lame 
climate,  havii^g  nearly  the  fame  things  of  their 
own,  have  not  the  fame  need  of  trading  amongft 
themfelves  as  with  thbfe  of  a  different  climate. 
The  commerce  of  Europe  was  therefore  formerly 
lefs  extended  than  at  prefent/ 

This  does  not  at  allcontradift  what  I  have  faid 
of  our  commerce  to  the  Indies :  for  herq  the  pro- 
digious difference  of  climate  dcftroys  all  relation 
between  their  wants  and  ours. 

CHAP.    y. 

Other  Differences. 

COMMERCE  is  fometimes  deftroycd  by 
conquerors,  fometimes  cramped  by  monarchs  j 
it  traverfes  the  earth,  flies  from  the  places  where  it 
is  oppreiledy  and  (lays  where  it  has  liberty  to 
breathe :  it  reigns  at  prefent  where  nothing  was 
formerly  to  befeen  but  defarts,  feas,  and  rocks; 
and  where  ic  once  reigned,  now  there  are  only 
defarts. 

To  fee  Colchis  in  its  prefent  fituation,  which  is 
no  more  than  a  vaft  foreft,  where  the  people  are 
every  day  dccrcafing,  and  only  defend  theii^  liberty 
to  fell  themfelves  by  piece-meal  to  the  Turks  and 
Perfians ;  one  could  never  imagine,  that  this  coun*' 
try  had  ever,  in  the  time  of  the  Romans,  been  full 
Z  of 
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^Yvr^  of  ctties>  where  commerce  convened  all  the  nations 

Chap,  L  of  the  world*     We  find  no  monument  of  thefe 

fadls  in  the  country  itfelf ;  there  are  no  traces  of 

8£bL  l'^^"»>  ^^^^Pt  *"  (')  P^^^y  ^"^  ('^  Scrabo. 

The  hiftory  of  commerce,  is  that  of  the  commu- 
nication of  people^  Their  numerous  defeats,  and 
the  flux  and  reBux"  of  populations  and  devaftations^ 
here  form  the  mod  extraordinary  events. 

C  H  A  P.     VL 

Of  the  Commerce  of  the  Ancients. 

C>l>yoda.'  I  ^HEimmenfe  trcafures  of  Semiramis  (•),  which 
»w>     •»>  X     could  not  be  acquired  in  a  day,  give  us  reafon 
ta  believe^  that  the  Aflyrians  themfelves  had  pil- 
laged other  rich   nations,  as  other  nations  after- 
wards pillaged  them^ 

The  efreft  of  commerce  is  riches,  the  confe- 
Ijuence  of  riches>  luxury  -,  and  that  of  luxury, 
die  perfcftion  of  arts.  We  find  that  the  arts  were 
carried  to  great  perfection  in  the  time  of  Semira- 
Olbid*  mis  {^) ;  which  is  a  fufficient  indication,  that  a 
confidcrable  commerce  was  then  eftablifhed.  ^ 
In  the  empires  of  Afia,  there  was  a  great  com- 
merce of  luxury^  The  hiftcry  of  luxury  would 
make  a  fine  part  of  that  of  commerce.  The  lux- 
ury of  the  Perfians  was  that  of  the  Medes,  as  the 
luxury  of  the  Medes  was  that  of  the  Aflyrians.   , 

Great  revolutions  have  happened  in  Afia.  The 
north-eaft  parts  of  Peifia,  viz.  Hyrcania,  Mar- 
MPlinr  8^^"^»  Badria,  &c,  were  formerly  full  bf  fiourifh- 
lii>,  6.  ing  cities  (^)^  which  are  now  no  more  \  and  the 
sn^hot*  ^'^J^h  of  this  (^)  empire,  that  is,  the  ifthmiis  which 
lib.  II.  (eparatcs  the  Cafpian  and  the  Euxijie  feas,  was^ 
lib.  II.  covered 
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covered  with  dtics  and  nations,  which  arc  nowde-  ^Z^ 
ftroyed.  <:h*p,i6,  . 

Eratofthencs  (*)  and  Ariftobultis  learnt  from  Pa-<;>  stmti^ 
troclus  *,  that  the  merchandizes  of  India  pafled  by 
the  Oxus  into  the  fca  of  Pontus.  Marcus  Varro^* 
tell&ais,  that,  the  time  when  Pompey  commanded 
againfl:  Mithridates,  they  Were  informed,  that 
people  went  in  feven  days  from  India  to  the  coun* 
try  of  the  Ba&rians,  and  to  the  rivar  Icarus,  w^idi 
falls  into  the  Oxus ;  that,  by  this  method,  thej 
were  able  to  bring  the  merchandizes  of  India 
acro(s  the  Cafpian  fea,  and  to  enter  the  mouth  of 
Cyrus ;  from  whence  it  was  only  five  days  paflage 
to  the  Pfaafis,  a  river  that  difcharges  itfelf  into  the 
Euxine  fea.  There  is  no  doubt  but  ic  was  by  the 
nations  inhabiting  thefe  feveral  countries,  that  the 
great  empires  of  the  AlTyrians,  Medes,  ^nd  Pcr- 
fians,  had  a  communication  with  the  inoft  jdilhuic 
parts  of  the  caft  and  weft. 

An  entire  ftop  is  now  put  to  this  communication. 
All  thefe  countries  have  been  laid'waftel^y  the;|l 
Tartars,  and  are  ftill  infefted  hy  this  deftrutaive 
nation.  The  Oxus  no  longer  Tuns  into  the  Caf- 
pian fea  ;  the  Tartars,  for  fome  private  jl  reafona 

*  The  authority  of  Patrodtii  Is  «f 'great  ^wei^ht^  aiflippeia 
from  a  paiTage  in  Strabo,  Jib.  4. 

t  Pliny,  Hb.  6.  cap,  17.  Sec  alfo  Strabo,  lib.  -si.  «pon  the 
paiTage  by  which  the  merchandizes  were  conveyed  cfrom  the 
Pbaiis  to  the  Cyrus. 

t  There  rouft  Have  been  very  great  clianges  In  that  coorttiy 
fi nee  the  time  of  Ptolemy  'who  gives  *»a  an  accoamofib  tnanr 
rivers,  that  empty  themfelves  into  the  eaft  -iidc  -of  the  Carptm 
fea.  In  the  Czar's  chart  "wc  ,iind  only  the  i^vei*  ofj^^thati  in 
that -of  M.Bathalii  there  is  none  at  all. 

H  See  Jenkinfon's  account  of  Hiis,  «k  lAe  CoUaSiim  ^fOTr^y^o^ 
ihe  North.    Vol.  iv. 

N  h;rve 
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^xxi*  ^^^^  changed  its  coorfc^  \arai  it  now  tofcs  itlelf  in 
Chap.  6.  the  barren  fands. 

The  Jaxanes,  which  was  formerly  a  barrier  be- 
tween the  poHte  and  barbarous  nations,  has  had  ic9 
courfc  turned  *  in  the  fame  manner  by  the  Tar- 
tars, and  it  no  longer  empties  itfelf  into  the  fea. 
C)  ciau-       Seleuciis  Nicator  formai  (^)  the  projeia  of  joining 
fa^iif^in.^^^  Euxirte  ro  the  Cafpian  fea.    This  pojedt,  which 
lib.  6.      would  have  greatly  facilitated  the  commerce  of  thofe 
^^^[  "'    days,  vaniftied  at  his  "f*  death.  We  are  not  certain 
it  could  have  been  executed  in  the  ifthmus  which 
feparates  the  two  feais.     This  coontry  is  at  prefent 
very  littfe  known ;  it  is  depopulated,  and  foil  of 
forefts  ;  however,  water  is  not  wanting,  for  an  infi-* 
nite  numbf r  of  rivers  roll  rnto  it  from  Mount  Cau- 
cafus  •,  but  a^  this  mountain  forrn^  the  north  of  the 
(»)  See     ifthmus,  and  extends  Kkc  two  arms  (^)  towards  the 
lib^^u     f^^^h,  it  would  have  been  a  grand  obflfaclc  to  fach 
an  encerprife,  efpecially  in  tholb  times,  when  they 
had  not  the  art  of  making  fhiices. 

It  may  be  imagined^  that  Seleucus  would  have 
joined  the  two  feasin  the  very  place  where  Peter  I* 
has  fince  joined  them  j  that  is,  in  that  neck  of  land 
where  the  Tanais  approaches  the  Volga  t  but  the 
north  of  the  Cafpian  fea  was  not  then  difcovered. 

While  the  empires  of  Afia  enjoyed  the  commerce 
of  luxury,  the  Tyrians  had  the  commerce  of  oeco-^ 
nomy,  which  they  extended  throughout  the  world* 
Eochard  has  employed  the  firft  book  of  his  Canaan^ 
in  enumerating  the  colonics  which  they  fent  into 
all  the  countries  bordering   upon  the  fea :    they 

•  I  am  apt  to  think,   that  iirom  thence  the  lake  Aral  wsls 
formed. 
f  He  was  (lain  by  Ptolemy  Ceraunus, 

pa  fled 
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paffcd  the  PiUara  of  Hercules,  and  made  cftablifli-  ^^j"= 
menis  *  on  the  coaft  of  the  ocean. .  Ch«p.^« 

In  thofc  tinncs,  their  pilots  were  obliged  to  follow 
the  coafts,  which  were,  if  I  may  fo  exprefs  myfelf, 
their  compafs.  Voyages  were  long,  and  painfuL 
The  laborious  voyage  of  Ulyffes  has  been  the  fruit- 
ful fubje&  of  the  fined  poem  in  the  world,  next  to 
that  which  alone  has  the  preference. 

The  tittle  knowledge  which-thc  greateft  part  of 
the  world  had  of  thofe  who  were  far  diftant  fronnr 
them,  favoured  the  nations  engaged  in  the  oecono- 
mical  commerce^  They  managed  trade  with  as 
much  obfcurity  as  they  pleafed  :  they  had  all  the 
advantages  which  the  nK)ft  intelligent  nations  could 
take  over  the  moft  ignorant. 

The  Kgyptia^s,  a  people  who  by  their  religion 
and  their  manners  were  avcrfe  to  all  communication 
with  ftrangers,  had  fcarecly  at  that  time  any  fo- 
reign trade.  They  enjoyed  a  fruitful  foil,  and 
great  plenty.  Their  country  was  the  Japan  of 
thofe  times;  it  poffefled  every  thing  within  itfelf/ 

So  little  jealous  were  thefe  people  of  commerce, 
that  they  left  that  of  the  Red  fea  to  all  the  petty 
nations  that  had  any  harbours  in  it.  Here  they  fuf- 
fercd  the  Idumeans,  the  Syrians,  and  the  Jews,  to 
have  fleets.  Solomon  ("")  employed  in  this  navi-(")Kingt 
gation  the  Tyrians,  who  knew  thofe  feas.  chap.^. 

Jofephus  (")  fays,  that  his  nation  being  entirely Jr^*"^"- 
employed  in  agriculture,  knew  little  of  navigation  :chap.  8/ 
the  Jews  therefore  traded  only  occafionally  in  the^|,p^n"* 
Red  fea.   They  took  from  the  Idumeans  Eloth  and 
Eziongeber,  from  whom  they  received  this  com- 

*  They  founded  TarteiTuf^  and  made  a  fettlement  at  Cadiz* 

merce  ; 
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^^*    merce ;  thdy  loft  thcfe  two  cities,  and  with  t&ctff 
Chap.  6.  Joft  this  commerce. 

It  was  not  fo  with. the  Phoenicians:  theirs  wa^ 
not  a  commerce  of  luxury ;  nor  was  their  trade 
owing  to  conqueft  :  their  frugality,  their  abilities, 
^  their  induftry,  their  perils,  and  the  hardfbips  they 
fuSered,  rendered  them  necefiary  to  a^ll  the  nations 
of  the  world. 

'  Before  Alexander,  the  people  bordering  on  the 
Ked  fea  traded  only  in  this  fea,  and  iii  that  of 
Africa.  The  aftoniflunent  which  filled  the  ^lobe 
at  the  difc&very  of  the  Indian  fea,  under  that  con* 
queror,  is  of  this  a  fufficient  proof*  I  have  ob* 
<•)  Chap,  ferved  (•),  that  bullion  was  always  carried  so  the 
^^l^*  Indies,  and  never  any  brought  from  ebence;^  now 
the  Jewifh  Rccis^  which  brought  <gold  and  Giver 
by  the  way  of  the  Red  fea^  returned  from- Africa^ 
and  not  from  the  Indies  *. 

Belides,  this  navigation  was  mad«  on  the  eaftern' 
coaft  of  Africa  ;  for  the  ftate  of  navigation  at  that 
time  is  a  convincing  proof,  that  they  did  not  fail  to^ 
a  very  diftant  ihore. 

1  am  not  ignorant,  that  the  fleets  of  Solomon* 
and  Jehofaphat  returned  only  every  three  years ; 
but  I  do  not  fee  that  the  time  taken  up  in  the  voy- 
-age  is  any  proof  of  the  greatncfs  of  thediftance,- 

PJiny  and  Scrabo  inform  U3,  that  the  junks  of 

India  and  the  Red  fea  were  twetity  days  in  perform- 

ing  a  voyage,  which  a  Greek  or  Roman  vcflel  would* 

xiy,  lib.  6.accompli(h  in  (')  feven.     In  this  proportion^  a  voy- 

"ds*     age  of  one  year,  made  by  theiiects  of  Greece iOr 

bo,lib« 

2s*  *  The  proportion  hetwint: gold  and  filver,  as  fettled  tn'Europ^^ 

may  fometimes  render  it  profitable  to  itake.gold  indeadtofrlii- 
ver-into  the  Baft- Indies ;  liut  the.advantage;n.vcr}r.tnfliiig. 

6  'Romcf 


OF    L  A  W  d. 


33 


Rome,  would  take  very  near  three,  when  perform-  ^xJa*^ 
ed  by  thofe  of  Solomon.  Chap,  i. 

Two  fhips  of  unequal  fwiftncfs  do  not  perform 
their  voyage  iii  a  time  proportionate  to  their  fwift- 
ncfs. SJownefs  is  frequently  the  caufe  of  much 
greater  flownefs.  When  it  becomes  neceflary  to 
follow  the  coafts,  and'  to  be  inceffarttly  in  a  difierent 
pofition,'  when  they  muft  wait  for  a  fair  wind  to 
get  out  of  a  gutph,  and  foV  anbther  to  proceed  5  a 
gbod  failor  takes  the  advantage  of  every  favourable 
moment,'  while  the  other  ftill  continues  in  a  diffi- 
cult fituation,  and  waits  many  days  for  another 
change.  • 

This  flownefs  of  the  Indian  veffels,  which  in  ah 
equal  time  could  make  but  the  third  of  the  way  of 
thofe  of  the  Greeks  and  Romans,  may  be  explained 
by  what  we  every  day  fee  in  our  modern  navigation. 
The  Indian  veflels,  which  were  built  with  a  kind  of 
fea-ruflies,  drew  lefs  water  than  thofe  of  Greece  and 
Rome,  which  were  of  wood,  and  joined  with  iron. 

We  may  compare  thefc  Indian  veflcls  to  thofe  at 
prefent  made  ufe  of  in  ports  of  little  depth  df  water. 
Such  arc  thofe  of  Venice,  and  even  of  all  *  Italy 
in  general,  of  the  Baltic,'  and  of  the  province  of 
•f*  Holland.  Their  fhips,  which  ought  to  be  able  to 
go  in  and  out  of  port,  are  built  round  and  broad  at 
the  bottom;  while  thofe  of  other  nations,  who  have 
good  harbours,  are  formed  to  fink  deep  into  the 
water.  This  mechanifm  renders  thefe  Iaft-men« 
tioned  veffels  able  to  fail  much  nearer  to  the  wind ; 
while  the  firft  can  hardly  Tail,  except  the  wind  be 

*  They  are  maftly  (hallow  ;  but  Sicily  has  eitcellent  ports, 
t  I  fay  the  province  of  Holland  ^  for  the^ports  of  Zealand  are 
deep  enough.  . 

Vol.  II.  D  nearly 
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^xxi^  nearly  m  the  poop.  A  fhip  that  finks  ^ejp  intoihc 
Chap.  6.  water,  fails  towards  the  fame  fide  with  almpfl:  every 
wiod:  this  proceeds  from  the  refiltance  which  the 
Veflel,  wbilft  driven  by  the  wind,  meets  with  from 
the  water,  from  which  it  receives  a  ftrong  fupport ; 
and  from  the  length  of  the  vefiel  which  prefencs  its 
fide  to  the  wind,  while  from  the  form  of  the  helm 
the  prow  is  turned  to  the  point  propofed  *,  fo  that  fhe 
can  fail  very  near  to  the  wind,  or,  in  other  words, 
very  near  the  point  from  whence  the  wind  blows. 
But  when  the  hull  is  round  and  broad  at  the  bottom, 
and  confequently  draws  little  water,  it  no  longer 
finds  this  ftcady  fupport;  the  wind  drives  the  veflel, 
which  is  incapable  of  refiftance^  and  can  run  then 
but  with  a  fmall  variation  from  the  point  oppofite  to 
the  wind.  From  whence  it  follows,  that  broad-bot- 
tomed veflels  are  longer  in  performing  voyages. 

I.  They  lofe  much  time  in  waiting  for  the  wind, 
tfpecially  if  they  are  obliged  frequently  to  change  . 
their  courfe.  2.  They  fail  much  flower,  beqaufe, 
not  having  a  proper  fupport  fronri  a  depth  of  water, 
they  cannot  carry  fo.much  fail.  If  this  be  thecafc 
at  a  time  when  the  arts  are  every  where  known,  at  a 
time  when  art  corrects  the  defeds  of  nature,  and 
even  of  art  itfelf ;  if  at  this  time,  I  fay,  we  find 
this  difference,  how  great  muft  that  have  been,  in 
the  navigation  of  the  ancients  ? 

I  cannot  yet  kave  this  fubjeft.  The  Indian 
veflels  were  fmall,  and  thofe  of  the  Greeks  and  Ro- 
mans, if  we  except  their  machines  built  for  often* 
tation,  much  lefs  than  ours.  Now,  the  fmalltr 
the  veflfel,  the  greater  danger  it  encounters  from 
foul  weather.  A  tempcft  that  would  fwallow  up 
4  fmall  veflel,  would  only  make  t  large  one  rolL 
8  The 
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The  tn6t6  one  body  is  fdrpaflcd  by  another  fn  ^  ® ®^ 
bignefs,  the  more  its  furfacc  is  relatively  fmall.chap.sl 
From  whence  it  follows,  that  in  a  fmall  (hip^ 
there  is  a  lefs  proportion,  that  is,  a  greater  dif- 
ference, as  to  the  furfacc  of  the  veftel,  and  the 
weight  or  lading  (he  can  carry,  than  in  a  large 
one.  We  know  that  it  is  a  pretty  general  pfaSicCj 
to  make  the  weight  of  the  lading  equal  to  that 
of  half  the  water  tTie  vcffcl  is  able  to  contain* 
Suppofe  a  veiTel  will  contain  eight  hundred  tOns^ 
her  lading  then  muft  be  four  hundred ;  and  that 
of  a  veflel,  which  would  hold  but  four  hundred 
tons  of  water,  would  be  two  hundred  tons«  Thus 
the  largenefs  of  the  firfl:  (hip  will  be  to  the  weight 
(he  carries,  as  8  to  4  ;  and  that  of  the  fedond  as 
4  to  2.  Let  us  fuppofe  then,  that  the  furface  of 
the  greater  is  to  the  furface  of  the  fmaller,  as 
8  to  6 :  the  furface  *  of  this  will  be  to  her  Weight 
as  6  to  2,  while  the  furface  of  the  former  will  be 
to  her  weight  only,  as  8  to  4,  Therefore  as  the 
winds  and  waves  aft  only  upon  the  furface,  the 
large  veflel  will,  by  her  weight,  rcfift  their  impe* 
tuoHcy  much  more  than  the  fmalK 

CHAP*     Vll. 

O/t/ie  Commerce  of 'the  Greeks  ^ 

T^  H  E  firft  Greeks  were  all  pirates.     MinoSj 

-■-     who  enjoyed  the  empire  of  the  fca,  was  only 

more  fuccefsful,  perhaps,   th^n  others  in  piracy  1 

for  his^  maritime  dominion  extended  no  farther 

*  That  is,  to  compare  magnitude!  of  tbe  iatne  kind,  the  at« 
tion  or  prefl'ure  of  tbe  fluid  upon  tbe  fliipi  will  be  to  ihm  it* 
(iftaace  of  tbe  fame  (hip  as^  &c. 

D  2  thah 
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^XKi^  than  round  his  own  iQc.     But  when  the  Greeks 

Chap.  7.   became  a  great  people,  the  Athenians  obtained  the 

real  dominion  of  the  fea*,  becaufe  this  trading  and 

vidtorious  nation  gave  laws  to  the   mod  potent 

0)  The    monarch  (**)  of  that  time ;  and  humbled  the  ma- 

Pcria!^    ritime  powers  of  Syria,  of  the  iflc  of  Cyprus,  and 

Phoenicia. 

But  this  Athenian  lordfliip  of  the  fea  deferves 
to  be  more  particularly  mentioned.  **  Athens^  fays 
C)  On  the**  Xcnophon  (Oi  rules  the  fea  -,  but  as  the  country 
republic^  ^  ^f  Attica  is  joined  to  the  continent^  it  is  ravaged  by 
**  enemies  J  while  the  Athenians  are  engaged  in  dijlant 
**  expeditions.  Their  leaders  fuffer  their  lands  to  be 
^^  deJlroyed\.and  fecure  their  wealthy  by  fending  it 
*'  to  fome  ifland.  The  populace^  who  are  not  poffeffed 
"  of  lands ^  have  no  uneajinefs.  But  if  the  Athenians 
"  inhabited  an  iflandy  and^  beftde  this^  enjoyed  the  em- 
^^  fire  of  the  fea^  they  would^  fo  long  as  they  were 
**  poffeffed  ofthefe  advantages^  be  able  to  annoy  others^ 
**  and  at  the  fame  time  to  be  out  of  all  danger  of  being 
**  annoyed.*'  One  Would  imagine,  that  Xcnophon 
was  fpcaking  of  England. 

The  Athenians,  a  people  whofe  heads  were  fill- 
ed with  ambitious  projedts  j  the  Athenians,  who 
augmented  their  jealoufy,  inftead  of  increafing  their 
influence ;  who  were  more  attentive  to  extend 
their  maritime  empire  than  to  enjoy  it;  whofe 
political  government  was  fuch,  that  the  common 
people  diftributed  the  public  revenues  amongft' 
themfelves,  while  the  rich  were  in  a  ftate  of  oppref- 
lion  ;  the  Athenians,  I  fay,  did  not  carry  on  fo  ex- 
tenfive  a  commerce  as  might  be  cxpeftcd  from  the 
produce  of  their  mines,  from  the  multitude  of  their 
flaves,  from  the  number  of  their  feamen,  from  their 

influence 
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influence  over  the  cities  of  Greece,  and,  above  all,  ^^  * 
jfrom   the  excellent  inftitutions  of  Solon.    Their  Chap.  7. 
trade  was  almoft  wholly  confined  to  Greece,  and 
to  the  Euxine  fea ;  from  whence  they  drew  their 
fubfiftcnce. 

Corinth  was  admirably  fituatcd  ;  it  feparated 
two  feas,  and  opened  and  (hut  the  Peloponne- 
fus  :  it  was  the  key  of  Greece,  and  a  city  of  the 
greateft  importance,  at  s  time  when  the  people 
of  Greece  were  a  world,  and  the  cities  of  Greece, 
nations.  Its  trade  was  more  extenfive  than  that 
of  Athens,  havipg  a  port  to  receive  the  mer- 
chandizes of  Afia  ;  and  another  thofe  of  Italy  :  for 
the  great  difficulties  which  attended  the  doubling 
cape  Malea,  where 'the  (')  meeting  of  oppofite  (»)  See 
winds  caufes  (hipwrecks,  induced  every  one  to  go  ^^*g^* 
to  Corinth,  and  they  could  even  convey  their 
vefTcis  over  land  from  one  fea  to  the  other.  Never 
was  there  a  city,  in  which  the  works  of  art  were 
carried  to  fo  high  a  degree  of  perfeftion.  But 
here  religion  finiftied  the  corruption,  which  their 
opulence  began.  They  erefted  a  temple  to  Ve- 
nus, in  which  more  than  a  thoufahd  courtefans 
were  confecrated  to  that  deity  ;  from  this  feminary 
came  the  greateft  part  of  thofe  celebrated  beauties, 
whofe  hiftory  Athenaeus  has  prefamed  to  commit 
ta^wricing. 

It  feems,  that  in   Homer's  time  the  opulence 
of   Greecfe    centered    in    Rhodes,    Corinth,    and 
Orchomcnus :    *'  Jupiter^   he  fays  (*),    loved  the  (t)i[\^d, 
"  Rhodians^  and  made  them  a  very  wealthy  «tf-^*^**' 
**  tion^^    On  Corinth  C*)  he  beftows  the  epithet  (u)  ibid, 
of   rich.      In  like   manner,  when  he  fpeaks    of 
cities  that  have  plenty  of  gold,  he  mentions  Or- 
D  3  chomenus, 
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^xxr*  cl^o"^^"^s,  to  which  he  joins  THebes  in  Egypt. 

Chnp.7,  Rhodes  and  Corinth  preferved  their  power ;  but 
Orchom^nus  loft  hers.  The  fituation  of  Orcho- 
menus  in  the  neighbourhood  pf  the  Hellcfpont, 
the  Proponiis,  and  the  Euxine  fea,  makes  us  na- 
turally imagine,  that  fhe  was  indebted  for  her 
opulence  tp  a  trade  along  that  maritime  coaft, 
which  had  given  rife  to  the  fable  of  the  golden 
fleece :   and,,   indeed,   the  name  of  AGftfiios  has 

pstrabo,been  given  to  Orchomenus  (*),  as  well  as  to  the 

p.  9?^,  Argonauts.  But  thefe  feas  becoming  afterwards 
more  frequented,  the  Greeks  planted  along  tho 
coafts  a  greater  number  of  colonics,  which  trade4 
with  the  barbarous  nations,  and  at  the  fame  time 
preferved  an  intercourfe  with  their  mother  country  i 
|n  coniequence  of  this,  Orchomenus  began  to 
decline,  till  at  length  it  W4S  loft  in  the  crowd  of 
the  other  cities  pf  Greece. 

Before  Homer's  time,  the  Greeks  had  fcarce 
any  trade  but  among  themfelves,  and  with  a  few 
barbarous  nations  ;  in  proportion  however  as  they 
formed  new  colonies,  they  extended  their  doa)i- 
pion,  Greece  was  a  large  peninfula,  the  capes  of 
which  feemed  to  have  kept  off  the  feas,  while  its 
gulfs  opened  on  all  fides  to  receive  them.  If  wc 
caft  an  eye  on  Greece,  we  (hall  find,  in  a  pretty 
compaft  country,  ^  confiderable  extent  of  fea- 
coaft,  yitv  innumerable  colonies  formed  an  im- 
menfe  circle  round  her  5  and  there  fl^e  beheld,  in 
Ibnie  meafure,  the  whole  civilized  world.  Did 
flie  j:)enetrate  into  Sicily  and  Italy?  Ihe  formed 
fiew  natioqs.  Pid  (he  navigate  towards  the  fea 
of  Pontus,  the  coaft  of  Afia  Minor,  'or  that  of 
Africa  ?  fhe  a(5ted  ii}  (be  f«me  meaner,    fier  ci- 

lies. 
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ties  increafed  in  profperity,  in  proportion  as  they  ^j^,* 
happciicd  to  have  new  people  in  their  neighbour- Chap.  7. 
hood.     And  what  was  extremely  beautiful,  fhe  was 
furrounded  on  every  fide  with  a  prodigious  num- 
ber of  iflands,  drawn,  as  it  were,  iii  a  line  of  cir- 
cumvallation. 

What  a  fource  of  profperity  muft  Greece  have 
found  in  thofe  game?*,  with  which  fhe  entertained, 
in  fomc  mfeafure,  the  whole  globe  •,  in  thofe  tem- 
ples, to  which  all  the  kings  of  the  earth  fent  their 
ofi^rings ;  in  thofe  feftivals,  at  which  fucb  a  con- 
courfe  of  people  ufed  to  aflemble  from  all  parts  5 
in  thofe  oracle^^  to'which  the  attention  of  all  man- 
kind was  direfted  >  'and>  in  Ihort,  in  that  cxqui- 
fite  tafte  for  the  polite  arts,  which  fhe  carried  to 
fuch  a  height,  that  to  expeft  ever  to  furpafs  her, 
would  be  only  betraying  our  ignorance. 

C  H  A  ?.     VIIL 
Of  Al^^and^r,     His  conquejl, 

FOUR  great  events  happened  in  the  reign  of 
Alexander,  which  entirely  changed  the  face 
of  commerce  :  the  taking  of  Tyre,  the  conqucft 
of  Egypt,  that  like  wife  of.  the  Indies,  and  the 
difcovery  of  the  fca^  which  liei^  fouth  of  that 
country. 

The  empire  of  Pe;'fia  extended  to  the  Indus  ('').(>')  Strabo, 
Darius,  long,  before  Alexander,  had  lent  (*)  fome^l)  Hero- 
vcflcls,  which  failed  down  this  river,  and  pafTed^^"*  '^^ 
even  into   the  Red  fea.      How   then  were  themcne/ 
Greeks  the  firft  who  traded  to  the  Indies  by  the 
South?   Had  not  the  Perfians  done  this  before  ? 
Did  they  make  no  advantage  of  feas  which  were 
D  4  fo 
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*xxr  ^  ^^  ^^^^  ^^^^  •  ^^  ^^^  ^^^y^  ^^^^  ^^^^  wafhed  their 
chap.  8.   cbafts  ?  Alexander,  it  is  true,  conquered  the  In- 
dies ;  but  was  it  neceffary  for  hini  to  conquer  a 
country,  in  order  to  trade  with  it  ?  This  is  what  I 
ihall  now  examine. 
(OStrabo,      Ariana  (*),  which  extended  from  the  Perfian 
*  *  '^'     Gulf  as  far  as  the  Indus,    and  from  the  South  fea 
to  the  mountains  of  ParopamiJfus,   depended  in-^ 
deed  in  feme  meafure  on  the  empire  of  Per (^a  : 
but  in  the  fputhern  part  it  y^as  barren,  fcorched^ 
(*)  strabo,  rude,  and  uncultivated.     Tradition  O  relates^  that 
/  ''^'      the  armies  of  Semiramis  and  Cyrus  periflied  in 
thefe  cjef^l-tis ;    and   Alexander,    who  caufed  his 
fjeet  jO'foUpw  him,  could  not  avoid  lofing  in  this 
place"  a  gtp^t  parf  of  his  armyj ' '  The  Perfians  left 
(0  Pliny,  the  whole  c6^  tp  the  Ichtl|yQ^hagi  (*"),  the  Oritasi 
cap.%.     ^"d  other  baroarous  nations.    J^efidcs,  the  Per^^ 
strabo,      were  no  *  jgreat  Tailors,   and  their  very  religion 
:'  '  '^*     debarred  them  from  entertaining  ^ny  fuch  notion 
as  that  of  a  miaritime  cbmmerce.  ^^  The  voyage 
undertaken  by  Darius's  direftion  ^Upon  the  Indus, 
and    the  Indian  fea,    proceeded  rather  from  the^ 
capricioufnefs    of   a    prince   vainly   ambitious  of 
fhewing  his  power,  than  from  any*  fettled  regular 
projeft.     It   was  attended  with  no  confequence, 
either  to  the  advantage  of  commerce,  ot  of  navi- 
gation.    They  emerged  from  their"  ignorance,  only 
to  plunge  into  it  again. 
C)  Strabo,      Befides,  it  Was  a  received  opinion  (^)  before  the 
r^*'^*     expiedition  of  Alexander,  that  the  fouthern  pkrts  of 

•  They  failed  not  upon  the  rivers,  le^  they  (hould  defil^  the 
elements.  Hyde's  RiUgion  of  the  Perfians,  Even  to  this  day  they 
have  no  maritime  commerce.  Thofe  who  take  to  the  fea',  ^ce 
treated  by  them  as  atheilU. 

•**     "   **     ~'  India 
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India  were  unmhabitablc  ♦;     This  proceeded  from   ^^  ^ 
a  tradition  that  (*")  Semiramis  had  brought  backchaip.sl 
from  thence  onJy  twenty   men,    and  Cyrus   but|[^^^^^^^ 
feven. 

Alexander  Cntc]rcd  by  the  north.  His  defign 
was  to  march  towards  the  eail ;  but  having  found 
a  part  of  the  fouth  full  of  great  nations,  cities,  and 
and  rivers,  he  attempted  to  conquer  it,  and  fuc«^ 
cecded. 

He  then  formed  the  defign  of  uniting  the  Indies 
to  the  weftern  nations  by  a  maritime  commerce,  as 
he  had  already  united  them  by  the  colonies  he  had 
cftabliflied  by  land. 

'  He  ordered  a  fleet  to  be  built  on  the  Hydafpes, 
then  fell  down  that  river,  entered  the  Indus,  and 
failed  even  to  its  mouth.  He  left  his  army  and 
his  fl:eet  at  Patala,  went  himfelf  with  a  few  veflels 
to  view  *  the  fea,  and  marked  the  places  where 
he  ivould  have  ports  to  be  opened,  andarfenais 
ereiSted,  Upon  his  return  from  Patala  he  feparated 
the  fleet, '  and  took  the  route  by  land,  for  the 
mutual  fuopbrt  of  fleet  and  army.  The  fleet  fol- 
lowed the  coaft  from  the  Indus  along  the  banks 
of  the  country  of  the  Oritas,  of  the  Ichthyophagi, 
of  Carmania  and  Perfia.  He  caufed  wells  to  be 
dug,  built  cities,  and  would  not  fuSer  the  Ichthyo- 
phagi-f-  to  live  on  fifli,  being  defirous  of  having 

the 


•  Herodotus  .(in  Melpomene)  fays,  that  Darius  conquered  the 
Indies  5  this  mult  be  underftood  only  to  mean  Ariana  j  and  even 
this  was  only  an  ideal  conqueft. 

f  This  cannot  be  underftood  of  ail  the  Ichthyophagi,  who 
inhabited  a  coaft  of  ten  thoufand  furlongs  in  extent.  How. was 
it  poflible  for  Alexander  fo  have  m.aintained  them  ?  How  could 
be  command  their  fubmifTion  ?  This  can  be  undciftood  only  of 
fome  particular  tribes.     Nearchus,   in  his   book,   Rerum  Indi- 

carum. 
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^xH  *  ^^®  borders  of  the  fea  inhabited  by  civilized  na- 
Chap.  8.  tions.  Nearchus  and  Onefecritus  wrote  a  jour- 
nal of  this  voyage,  which  was  perfornied  in  ten 
months.  They  arrived  at  Sufa,  where  they  found 
Alexander,  who  gave  an  i  entertainment  to  his 
iiHiole  army. 

This  printe  had  founded  Alexandria,  with  a? 
view  of  fecuring  his  conqucft  of  Egypt  -,  this  was 
a  key  to  open  it,  in  the  very  place  where  the  kings- 
his  *  predeceflbrs  had  a  key  to  (hut  it ;  and  he 
had  not  the  leaft  thought  of  a  commerce,  of  which' 
the  difcovery  of  the  Indian  fea  could  alone  give' 
him  the  idea. 

It  even  feems,  that  after  this  difcovery,  he  had 

no  new  defign,   in   regard  to  Alexandria,     He 

had,  indeed,  a  general  fcheme  of  oipening  a  trade 

between   the  Eaft-Indies  and  the  weftern  parts  of 

his  empire :  but  as  for  the  projeft  of  conducing 

this  commerce  through  Egypt,  his  knowledge  was 

too  imperfcdb  to  be  able  to  form  any  fuch  defign. 

It  is  true,  he  had  feen  the  Indus,  he  had  feen  the 

Nile,   but  he  knew  nothing  of  the  Arabian  feas 

between  the  two  rivers.     Scarce  was  he  returned 

from  India,  when  he  fitted  out  new  fleets,  and  na- 

(OAman.vigated  on  the  Euleus  (^),  the  Tigris,  the  Eu- 

dit?^cx-  pbrates,    and   the  ocean  -,    he  removed    the  ca- 

andri,      tarafts,*  with  which  the  Perfians  had  encumbered 

lib.  7* 

tdrwfiy  fays,  that  at  the  extremity  of  this  coaft,  on  the  fide  of 
Periia,  he  had  found  fome  people*  who  were  lefs  Ichthyopbagi 
than  the  others.  1  (hould  think  that  Alexander's  prohibition  re- 
lated to  thefe  people,  or  to  foiYie  other  tfibe,  ftfl)  more  bordering 
on  Perfia. 

•  Alexandria  was  founded  on  a  flat  (hore,  called  Rhacotis^ 
where,  in  ancient  times,  the  kings  had  kept  a  garrifon,  to  pre- 
vent all  (Irangers,  and  more  particularly  the  Cfreeks,  from  eii-  ' 
tehng  the  country.    Flinjf,  lib,  6.  cap^  lo.    Strabo,  libt  i8. 

thofc 
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thofe  rivers ;   and  he  difcovcrcd  that  the  Perfian  Book 
gulf  was  a  branch  of  the  main  fea.     But  as .  hechap.  t\ 
went  to  view  this  fea  ('),  in.  the  fame  manner  as(»)Arriaii. 
he  had  done  in  regard  to  that  of  India ;  as  he  /k\IxI^[ 
caufed  a  port  to  be  opened  for  a  thoufand  Ihips,^^-  7- 
and  arfenals  to  be  eredted  at  Babylon  ;  as  he  fenc 
five  hundred  talents  into  Phoenicia  and  Syria,  to 
draw  mariners  into  this  fervice,  whom  he  intended 
to  diftribute  in  the  colonies  along  the  coaft;  in 
fine,  as  he  caufed  immenfe  works  to  be  ereded  on 
the  Euphrates,  and  the  other  rivers  of  Aflyria, 
there  could  be  no  doubt  but  he  defigned  to  carry 
on  the  commerce  of  India  by  the  way  of  Ba- 
bylon and  the  Perfic  gulf. 

There  are  fome  who  pretend  that  Alexander 
wanted  to  fubdue  Arabia  (^),  and  had  formed  aC}S(rabo, 
defign  to  make  if  the  feat  of  his  empire  :,  butwards  the 
how  could  be  have  pitched  upon  a  place,  with*"**- 
which    he  was  entirely  unacquainted*.     Befides 
of  all  countries  (his  would  have  been  the  moft  in- 
convenient to  him ;  for  it  would  have  feparated 
him  from  the  reft  of  his  empire.     The  Caliphs, 
who  made  diftant  conquefts,  foon  withdrew  from 
Arabi^f  to  refide  elfewhere. 

CHAP,     IX. 

Off/ie  Commerce  of  the  Grecian  Kings  after  the 
Death  of  Alexander. 

T  the  time  when  Alexander  made  the  con- 
queft  of  Egypt,  they  had  but  a  very  imper- 

*  Seeing  Babylon  overflowed,  he  looked  upon  the,  neieh* 
hoaxing  country  of  Arabia  ai  an  iiland.  Aiiftob.  in  Strabo, 
lib,  i6. 

fed 
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Book  fg^  y^  of  the  Red  fea,  and  none: at  all  pf  the 
Chap.  9.  ocean,    >vhich  joining  to  this  fea,  on   one  fide 
wafties  the  cgaft  of  Africa,  and  on  the  other,  that 
of  Arabia  ;  i^ay,  they  thought  it  incipoflible  to  fail 
round  the  peninfula  of  Arabia.     They  who  at- 
tempted it  on  each  fide,  bad  relinquiflied  their  dc- 
J^^see  riiefign^     '•   ^^^  ^^  it  poffible^  faid  they{0,  to  na- 
rura'indi-f^  vigate  tQ  the  foujcherncoaft  of  Arabia,  when 
Icariim^     «  Cambyfcs'?  army,    jyhich  traverfed  it  pn    the 
'V  north  fide,  almoft  entirely  perifhed  ;    and  the 
**  forces  which  Ptoleipy,  tjie  fon  of  J^agus,  fentto. 
*'  the  affiftance  of  Seleijcus  Nicator  at  Babylon, 
*5  underwent  incredible  hardlhips,  and,  upon  ac- 
*^  count   of  the  heats,  could  march  only  in  the 
*V  night??' 

The  Perfians  were  entire  ftrangcrs  to  navigation. 
When  they  had  fubdued  Egypt,  they  introduced 
.  the  fame  fpirit  into  that  country  as  prevailed  in 
Perfia  :  henc^  fo  great  was  the  fupinenefs  of  the 
Perfians,  in  this  refpeft,  that  the  Grecian  kings 
found  them  quite  ftrangers,  not  only  to  the  com- 
merce of  the  Tyrians,  Idumeans,  and  the  Jews, 
op  the  ocean,  but  even  to  the  navigation  pf  the 
Red  fea.  I  am  apt  to  think,  that  the  df;(tri)6tion 
of  the  firfl:  Tyre  by  Nebuchadnezzar,  together 
with  the  fubverfion  of  feveral  petty  nations  and 
towns  bordering  on  the  Red  fea,  had  obliterated 
all  their  former  knowledge  of  commerce. 

Egypt,  at  the  time  of  the  Perfian  monarchy,  did 

0)Strabo,not  front  the  Red  fea  ;   it  (^)  contained  only  that 

•  *^*     long  narrow  neck  of  land  which  the  Nile  covers 

with  its  inundations,  and  is  enclofed  on  both  fides 

by  a  chain  of  mountains.     They  were  therefore, 

uhder  the  neceflity  of  making  a  fecond  difcovcry 

of 
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of  the  ocean  and  the  Red  fea  ;  and  this  difcovcry  ^SS,^ 
engaged  the  Curiofity  of  the  Grecian  monarchs.        chap.  9. 

They  afcendcd  thfe*  Nile,  and  hunted  after  ele- 
phants in  the  coutitries  (ituaced  between  that  river 
and  the  fea  ;  by  this  progrelfion  they  traced  the 
fea-coaft  ;  and  as  the  difcoveries  were  niade  by  the 
Greeks,  the  names  are  all  Grecian,  and  the  tem- 
ples are  confecrated  to  C)  Greek  divinities.  (i)  straba» 

The  Greeks  fettled  in  Egypt  were  able  to  com-^'^' **• 
mand  a  moft  extenfive  commerce  ;  they  were  maf- 
ters  of  all  the  harbours  on  the  Red  fea ;  Tyre 
the  rival  of  every  trading  nation,  was  no  more  5 
they  were  not  conftrained  by  the  ancient  ^  fuper- 
ftitions  of  the  country  5  in  Ihort,  Egypt  was  be- 
come the  center  of  the  world. 

The  kings  of  Syria  left  the  commerce  of  the 
fouth  to  thofe  of  Egypt,  and  attached  themfelves 
only  to  the  northern  trade,    which  was  carried  on 
by    means    of  the  Oxus   and   the  Cafpian    fea..„.  pjj^ 
They  then  imagined,  that  this  fea  was  part  ofub. ». 
the  (")  northern  ocean  i  and  Alexander,  fome  time^J^^*,fj//g^ 
before  his  death  hath  fitted  out  a  fleet  ("),    in  or- cap.  9. 
der  to  difcover  whether  it  communicated  with  thCaUd  sua- 
ocean  by  the  Euxine  fea,  or  on  fome  other  eaftern^®'!*^*'!' 
fea  towards  India.     After  him,  Seleucus  and  An-expedit. 
tiochus  applied  themfelves  to  make  difcoveries  in^^*^*"^"* 
it,  with  a  particular  attention  ;  and  with  this  view  p.  W 
they   fcoured  it  with  their  fleets  (").     That  part j;;'\j;J;  ^• 
which  Seleucus  furveyed,  was  called  the  Scleuci-(')  Arrian 
dian  fea;  that   which  Antiochus  difcovered,  t^'d\t^A\tx^ 
ceived  the  name  of  the  fea  of  Antiochus.     Attcn-a"^'*''» 
tive  to  the  projects  they  might  have  formed  on  («)  piiny, 
that  fide,  they  neglefted  the  feas  on  the  Sbuth  .|.'^*  *^^ 
*  Thefe  gave  tbeia  an  avcrfton  to  ftrangers. 
6  whether 
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*XXL  whether  it  was  that  the  Ptolemies,  by  means  of  their 
Chap.  9*  fleets  on  the  Red  £ba,  were  already  become  the 
mafters  of  it;  or  that  they  difcovcrcd  an  in- 
vincible averfion  in  the  Perfians  againft  engaging 
in  maritime  affairs.  The  fouthern  coafts  of  Perfia 
fupplied  them  with  no  feamen;  there  had  been 
none  in  thc^e  parts,  except  towards  the  latter  end 
of  Alexander's  reign.  But  the  Egyptian  kings, 
being  matters  of  the  ifle  of  Cyprus,  of  Phcenicia, 
and  of  a  great  number  of  towns  on  the  coaft  of 
Afia  Minor,  were  poflefled  of  all  forts  of  con* 
veniences  for  undertaking  maritime  expeditions. 
They  had  no  occafion  to  force,  they  had  only  to 
follow  the  genius  and  bent  of  their  fubjeds. 

I  am  furprized,  I  confefs,  at  the  obftinacy  with 
which  the  ancients  believed  that  the  Cafpian  fea  was 
a  part  of  the  ocean.  The  expeditions  of  Alex- 
ander, of  the  kings  of  Syria,  of  the  Parthians  and 
the  Romans,  could  not  make  them  change  their 
fentiments  ;  notwithftanding  thefe  nations  defcribed 
the  Cafpian  fea  with  a  wonderful  exa&nefs  :  but 
men  are  generally  tenacious  of  their  errors.  When 
only  the  fouch  of  this  fea  was  known,  it  was  at 
lirfl:  taken  for  the  ocean  ;  in  proportion  as  they 
advanced  along  the  banks  of  the  northern  coaft 
inftead  of  imagining  it  a  great  lake,  they  ftill 
believed  it  to  be  the  ocean,  that  here  made  a  fort 
of  a  bay  :  furveying  the  coaft,  their  difcoveries 
never  went  eaftward  beyond  the  Jaxarces,  nor 
weftward  further  then  the  extremity  of  Albania. 
The  fea  towards  the  north  was  ihallow*,  and 
of  courfe  very  unfit  for  navigation.  Hence  it  was 
that  tliey  always  looked  upon  this  as  the  ocean. 
*  See  the  Czar*s  chart. 

The 
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The  land  army  of  Alexander  had  been  on  the  ^^J^ 
eaft  only  as  far  as  the  Hypanis^  which  is  the  laft  of  cbap,  9. 
thofe  rivers  that  fall  into  the  Indus :  thus  the  firft 
trade  which  the  Greeks  carried  on  to  the  Indies  was 
confined  to  a  very  fniall  part  of  the  country.     Se^ 
leucus  Nicator  penetrated  as  far  as  the  Ganges  (0,  (;)  Pliny, 
and  thereby  difcovered  the  fea  into  which  this  river  ^*j|^p*j 
fails,  that  is  to  fay,  the  bay  of  Bengal.     The  mo- 
derns difcover  countries  by  voyages  at  fea ;  the  an- 
cients difcovered  fi^as  by  conquefts  at  land. 

Strabo  (^),    notwithftanding  the  teftimony  of(i)Lib.i5. 
ApoUodorus,  feems  co  doubc  whether  the  Grecian 
(0  kings  of  Ba<^ria  proceeded  farther  than  Seieucus/r)  aooU 
and  Alexander.    Were  it  even  true  that  they  went  ion»w«  A- 
no  further  to   the  eaft  than  Seleucus^  yet  theynutTn  " 
went  farther  towards  the  fouth  :  they  difcovered  *^^^» 
Siger,  and  the  ports  on  the  coaft  of  Malabar, 
which  gave  rife  to  the  navigation  I  am  going  to 
mention. 

Pliny  (0  informs  us,  that  the  navigation  of  theO)i-ib,  6. 
Indies  was  fucceffively  carried  on  by  three  different  ^^'  *^* 
ways.     At  firft  they  failed  from  the  cape  of  Siagre 
to  the  ifland  of  Patalena,  which  is  at  the  thouth 
of  the  Indus.     This  we  find  was  the  courfe  that 
Alexander's  fleet  fteered  to  the  Indies.     They  took 
afterwards  (*)  a  fhorter  and  more  certain  courfe,  by  (t)Piiiiy, 
failing  from  the  fame  cape  or  promontory  to  Siger :  jjj|j^^*^  ^ 
this  can  be  no  other  but  the  kingdom  of  Siger,     *  • 
mentioned   by  Strabo  ("),  and  difcovered   by  the  M  Lib  n. 
Grecian  kings  of  Baftria.     Pliny,  by  faying  that^f^^!* 
this  way    was  (horcer  than  the  other,  can  mean 
only  that  the  voyage  was  made  in  lefs  time  :  for 

The  Macedonians  of  Ba£(ria,  India,  and  Ariana,   having 
Separated  themrdves  from  Syria,  formed  a  great  ftate. 

as 


4S  t  HE    S  I>  I  RM  T 

^ijSk"  ^  Siger-^ras  difcovcred  Ky  the  Icings  of  Baftria,' 
<3iap.  9*  it  mud  have  been  farther  than  the  Indu$  :  by  this 
paffage  they  muft  therefore  have  avbidcd  the  wind- 
ing of  certain  coafts,  and  taken  advantage  of  par- 
ticular winds.  .  The  merchants  at  lad  took  a  third 
.  .  way;  they  failed  to  Canes,  or  Ocelis,  ports  fitu- 

ated  at  the  entrance  of  the  Red  fea  ;  from  whence 
by  a  weft  .wind,  thiey  arrived  at  ^lyzTiris,'  the  firft 
ilaple  town  of  the  Iildies,  and  frdni  thence  to  the 
other  ports.  Here  we  fee,  that  inftead  of  failing 
to  the  mouth  of  the  Red  fea  as  far  as  Siagre,  by 
coafting  Arabia  Felix  to  the  north-eaft,  they  ftecr- 
cd  direftly  from  weft  to  eaft,  from  one  fide  to  the 
other,  by  means  of  the  monfoons^  whofe  regular 
courfe  they  difcovered  b/faCiling  in'thefe  latitudes 
The  ancients  never  loft  fight  of  the  coafts,  but 
when  they  took  advaihtage  of  thefe*and  the  trade 
/Winds,  which  were  to  them  a  kind  of  compafs. 
£^^'^*  ^*  Pliny  C')fays,  that  they  fet  fail  for  the  Indies  in 
the  middle  of  fummer  and  returned  towards  the 
end  of  December,  or  in  the  beginning  bf  January.' 
This  is  entirely  conformable  to  our  naval  journals. 
In  that  part  of  the  Indian  fea  which  is  between  the 
peninfula  of  Africa,  and  that  on  this  fide  the 
Ganges,  there  are  two  monfoons ;  the  firft,  during 
which  the  winds  b|ow  from  weft  to  eaft,  begins  in 
the  month  of  Auguft  or  September  ;  and  the  fc« 
cond,  during  which  the  wind  is  in  the  eaft,  begins 
in  January,  Thus  we  fet  fail  from  Africa  for 
Malabar,  at  the  feafon  of  the  year  that  Ptolemy's 

•  The  monfoons  blow  part  of  the  year  from  one  quarter,  and 
part  from  another  5  the  trade  winds  blow  the  whole  year  round 
from  the  fame  quarter, 

fleet 
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fleet  ufcd  to  put  to  fea  from  thence  ;  and  we  re-  ^0^ ^ 
turn  too  at  the  fame  time  as  they.  Chap.  i. 

Alexander's  fleet  was  feven  months  in  failing 
from  Patala  to  Sufa.  It  fet  out  in  the  month  of 
July,  that  is,  at  a  feafon  when  no  fliip  dare  now 
put  to  fea  to  return  from  the  Indies.  Be'tweea 
thefe  two  monfoons  there  is  an  interval  of  time, 
during  which  the  winds  vary  ;  when  a  north  wind 
meeting  with  the  common  winds,  raifes,  cfpecially 
near  the  coafts,  the  moft  terrible  tempefts.*  Thefc 
continue  dqring  the  month  of  June,  July,  and 
Auguft.  Alexander's  fleet,  therefore,  fctting  fail 
from  Patala  in  the  month  of  July,  muft  have 
been  expofed  to  many  ftorms,  and  the  voyage  muft 
have  been  long,  becaufed  they  failed  againft  the 
monfoon. 

Pliny  fays,  that  they  fet  out  for  the  Indies  at  the 
end  of  furamer  •,  thus  they  fpent  the  time  proper 
for  taking  advantage  of  the ,  monfoon,  in  their 
paflage  from  Alexandria  to  the  Red  fea. 

Obferve  here,  I  pray,  how  navigation  has  by 
little  and  little    arrived   at  perfedion.     Darius's 
fleet  was.  two  years  and  a  half  (^j  in  falling  down  m  Hero- 
thc  Indus,  and  going  to  the  Red  fea.     Afterwards  ^Jj"*^!"* 
the  fleet  of  Alexander  (*),  defcending  the  Indus,  mene. 
arrived  at  Sufa  in  ten  months,  having  failed  three  J[^/^|"^* 
months  on  the  Indus,  and  feven  on  the  Indian  fea-, cap.  aj. 
at  laft,  the  paflage  from  the  coafl:  of  Malabar  to 
the  Red  fea  was  made  in  forty  days  (•).  (Olbid. 

Strabo  (^),  who  accounts  for  their  ignorance  o{nx)Ubasi 
the  countries  between  the  Hypanis  and  the  Ganges, 
fays,  there  were  very  few  of  thofe  who  failed  from 
Egypt  to  the  Indies,  that  ever  proceeded  fo  far 
as  the  Ganges.     Their  fleets,  in  faft,  never  went 

Vol.  IL  E  thither: 
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^xxi^  thither:  they  failed  with  the  weftern  monfoona 

Chap.  9.  from  the  mouth  of  the  Red  fea  to  the  coaft  of  Ma- 
labar. They  caft  anchor  in  the  pom  along  that 
coaft^  and  never  attempted  to  get  round  the  penia- 
llila  on  this  fide  the  Ganges  by  cape  Comorin  and 
the  coaft  of  Coromandel.  The  plan  of  navi- 
gation laid  .down  by  the  kings  of  Egypt  aad 
the  Romans  was,  to  fet  out.  and  return  the  iaoie 

(;;  Pliny,  year  O. 

cap.  as-  Thus  It  is  demonftrable,  that  the  commerce  of 
the  Greeks  and  Romans  to  the  Indies  was  imich 
kfs  exteniive  tbAan  ours.  We  know  imroenfe  coun- 
tries, which  to  them  were  eotirely  wknown  i  we 
tcafHc  with  all  the  Indian  nations ;  we  even  manage 
their  trade,  and  in  our  bottoms  carry  oa  theii: 
commerce.  • 

But  this  commerce  of  the  ancients  was  caarried 
Qn  with  far  greater  facility  than  ours.  And  if  the. 
moderns  were  to  trade  only  to  the  coaft  of  Guzarat 
and  Malabar,  and,  without  feeking  for  the  louth-^ 
era  ifles,  were  (ktisfied  with  what  thefe  iflanders 
brought  them,  they  would  certainly  prcfci  the  way 

(«J)Lib.  is.of  Egypt  to  that  of  the  c^  of  Good-hapeC*). 
Strabo  informs  us,  that  they  traded  thus  with  the 
people  of  Taprobane. 

C  H  A  P.     X.     " 

Of  the  Crnuk  of  Africa. 

WE  find  from  hiftory,  that  before  the  dif- 
jUj  ^  ^    covery  of  the  mariners  compafe,  four  at- 

cap.  67.    tempts  were  made  to  fail  round  the  coaft  of  Africa, 
m  Meiat  The  Phoenicians  fcnt  by*Necha,  and  Eudoxus  (*) 

lib.  3.  «  He  was  defiroot  oC  conquering  it.    Herodotiu^  lib.  4. 

«=*P-  '•  flying 
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from    the    wrath   of   Ptolemy   Lithyrus,    ^-^^^ 
fct  out  frorh  the  Red  fea,  and  fucceeded.     Sa-  Chap.  10. 
tafpes  (0  lent  by  Xerxes,  and  Hanno  by  the  Car-  |,^"s'i°' 
thaginians,  fet  out  from  the  Pillars  of  Hercules,  Meipo- 
and  failed  in  the  attempt.  "'"'^' 

The  capital  point  in  furrounding  Africa  was, 
to  difcover  and  double  the  cape  of  Good- hope. 
Thofe  who  fet  eut  from  the  Red  fea,  found  this 
cape  nearer  by  half,  than  it  would  have  been  in 
fetting  out  from  the  Mediceranean.  The  fhore 
from  the  Red  fea  is  not  fo  (hallow,  as  that  from 
the  cape*to  Hercules's  pillars.  The  difcovery  of 
the  cape  by  Hercules's  pillars  was  owing  to  the 
invention  of  the  compafs,  which  permitted  them 
to  leave  the  coaft  of  Africa,  and  to  launch  out  f' 
into  the  vaft  ocean,  in  order  to  fail  towards  the 
ifland  of  St.  Helena,  or  towards  the  c04ft  of  Bra- 
flf.  It  was  therefore  very  poflible  for  them  to  fail 
from  the  Red  fea  into  the  Mediterranean  but  not 
to  fet  out  from  the  Mediterranean  to  return  by  the 
Red  fea. 

Thus,  without  making  this  grand  circuit,  after 
which  they  could  .hardly  ever  hope  to  return,  ic 
was  moft  natural  to  trade  to  the  eaft  of  Africa  by 
the  Red  fea,  and  to  the  weftern  coaft  by  Hereu- 
les^s  pillars. 

The  Grecian  kings  of  Egypt  difcovered  ^t  firft 
in  the  Red  fea,  that  part  of  the  coaft  of  Africa,  which 

•  Add  to  this  what  I  (hall  fay  in  chap.  ii.  of  this  book,  on 
tke  navigation  of  Hanno* 

t  In  the  months  of  O^ober,  November,  December,  and  Jn-  ^ 
nuarvjthe  wind  in  the  Atlantic  ocean  is  found  to  blow  north  eait  j 
our  mips  therefore  either  croft  the  line,  and  to  avoid  the  wind 
which  it  there  generally  at  c.i(l,  they  direft  their  conrfe  to  the 
fouthj  or  elfc  they  enter  into  the  torrid  zone,  in  tiiofc  place  $ 
where  the  wiad  is  at  weft* 

E  2  extends 
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^xxr  ^  ^^^^^^^  from  the  bottom  of  the  gulf  where  ftands 

Chap.  lo.  the  town  of  Heroum^  as  far  as  Dira^  that  is,  to  the 

ftreight,  now  known  by  the  name  of  Babelman- 

del.     From  thence  to  the  promontory  oi  Aromatiay 

fituate  at  the  entrance  of  the  Red  fea  ♦,  the  coafj: 

had  never  been  furveyed  by  navigators :  and  this 

li*b.^^?6!^'  is  evident  from  what  Artemidorus  tells  us  (^),  that 

they  were  acquainted  with  the  places  on  that  coaft, 

but  knew  not  their  diftances  :  the  reafon  of  which 

'    is,  they  fucceffively  gained  a  knowledge  of  thofe 

ports  by  land,  without  failing  from  one  to  the 

other. 

Beyond  this  promontory,  at  which  the  coaft  along 
the  ocean  commenced,  they  knew  nothing,  as  we 
learn  t  from  Eratofthenes  and  Artemidorus. 

Such  was  the  knowledge  they  had  of  the  coalls 
of  Africa  in  Strabo*s  time,  that  is,  in  the  reign  of 
Auguftus.  But  after  that  prince's  deceafe,  theRo-  . 
'  mans  found  out  the  two  capes  Raptum  and  Paffum^ 
of  which  Strabo'  makes  no  mention,  becaufe  they 
had  not  been  as  yet  difcovered.  It  is  plain,  that 
both  thofe  names  are  of  Roman  original. 

Ptolemy  the  geographer  flouriflied  under  Adrian 
and  Antoninus  Pius;  and  the  author  of  the  Peri- 
plus  of  the  Red  fea,  whoever  he  was,  lived  a  lit- 
tle afcer.     Yet  the  former  limits  known   Afri- 
(')L\b.  I.  ca(^)  to   cape   Prajfum^    which   is   in    about   the 
lib^  /.*      14th  degree  of  fouth  latitude  ;  while  the  author  of 
<^*P-  9-      the  Periplus  J  confines  it  to  cape  Raptum^  which 

or  Africa.  «  'pj^g  f^^  ^^  which  we  give  this  name  was  called  by  the  an- 
cients the  gulf  of  Arabia;  the  name  of  Red  fea  they  gave 
to  that  part  of  the  ocean,  which  borders  on  this  gulf 

f  Ibid.  Artemidorus  fettled  the  borders  of  the  known  coaft 
at  the  place  called  Auftricomu  j  and  EratoiUienes,  Cinnamomi' 
feram> 

\  This  Peri  pi  us  is  attributed  to  Arrian. 

is 
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is  nearly  in  the  loth  degree  of  the  fame  latitude.  ^JJ?,^ 
In  all  likehood  the  latter  took  his  limit  from  achap.  lo. 
place  then  frequented,  and  Ptolemy  his  from  a 
place  with  which  there  was  no  longer  any  commu* 
nication. 

What  confirms  me  in  this  notion  is,  that 
the  peopje  about  cape  Prajfum  were  anthro- 
pophagi (0.  Ptolemy  takes  notice  ("")  of  a  great o  Ptoi. 
number  of  places  between  the  port  or  ^»?P^-m'^-b^  ^* 
rium  Aromatum  and  cape  Raptum^  but  leaves  anc.  7,and8 
entire  blank  between  the  capes  Rapium  and  Praf- 
fum.  The  great  profits  of  the  Eaft- India  trade 
niufl:  have  occafioned  a  negleft  pf  that  of  Africa, 
In  fine,  the  Romans  never  had  any  fettled  navi- 
gation 5  they  had  difcovered  thefe  feveral  ports  by 
land  expeditions,  and  by  means  of  (hips  driven 
on  that  coaft ;  and,  as  at  prefent,  we  are  well  ac- 
quainted with  the  maritime  parts  of  Africa,  but 
know  very  little  of  the  inland  country  *  ;  the  an- 
cients, on  the  contrary,  had  a  very  good  know- 
ledge of  the  inland  parts,  but  were  almoft  ftrangers 
to  the  coafts, 

I  faid,  that  the  Phoenicians  fcnt  by  Necho  and 
Eudoxus  under  Ptolemy  Lathryus,  had  made  the 
circuit  of  Africa:  but  at  the  time  of  Ptolemy 
the  geographer,  thofe  two  voyages  muft  have 
been  looked  upon  as  fabulous,  fince  he  places  ^*),(i)  Lib.  7. 
after  the  Sinus  Magnus^  which  I  apprehend  to  bc^-  3» 
the  gulf  of  Siam,  an  unknown  country,  excend- 

•  See  what  exaft  ctefcrlptJons  Str^bo  and  Ptolemy  have  given 
lis  of  the  different  parts  of  Africa*  Their  knowledge  was  ow- 
ing to  the  feveral  wars,  which  tiie  two  moft  powerful  nations 
in  the  world  had  waged  with  the  people  of  Africa,  to  the  alli- 
ances thejr  had  contracted,  and  to  the  trade  they  had  carried  on 
with  thQie  countries 

E   3  ing  ^ 
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Book    j^g  from  Afia  to  Africa,  and  terminating  at  caf« 

Chap,  IX.  Prajumj  fo  that  the  Indian  ocean   would  have 

been  no  n>orc  than  a  lake.     The  ancienta,  who 

difcovered  the  Indies  towards  the  north,  advancing 

eaftward,  placed  this  unknown  country  to  the  fouih^ 

C  H  A  P.    XL 

O/*  Carthage,  ^«^  Marfeilles^ 

npHE  law  of  nations  which  obtained  at  Caf^ 
•*•  tbage,  was  very  extraiwdinary  :  all  ftrat^^s, 
who  traded  to  Sardinia  and  towards  Hercules's  pth 
lars,  this  hajightj^xepuhlic  fentenced  to  be  drowned. 
Her  civil  polity  was  equally  furpri^iog  \  flie  forbid 
the  Sardinians'to  cultivate  their  lands,  upon  pain  of 
death.  She  increafed  her  power  by  her  riches,  and 
afterwards  her  riches  by  her  jiower.  Betng  mtt 
trefs  of  the  coafts  of  Africa,  which  are  waflbed 
by  the  Mediterranean^  fhe  extended  herlelf  along 
the  ocean.  Hanno,  by  order  of  the  fenaic  of 
Carthage,  diftributed  thirty  thoufandCarthaginiani 
from  Hercules's  pillars  as  far  as  Cerne.  This 
place,  he  fays,  is  as  diftant  from  Hercules's  pillars^ 
as  the  latter  from  Carthage*  This  fituation  is  ex* 
tremely  remarkable.  It.  lets  us  iee>  that  Hanno 
limited  his  fettlements  to  the  25th  degree  of  north 
latitude,  thait  is,  to  two  or  three  degrees  fouth  ol* 
the  Canaries. 

Hanno  being  at  Cerne,  undertook  another  voy- 
age, with  a  view  of  making  further  difcoveries 
towards  the  fouth^  He  took  but  little  notice  of 
the  continent,  He  followed  the  coaft  for  twenty- 
fix  days,  when  he  was  obliged  to  return  for  want 
qf  provifions.     The  Carthaginians,  it  feems,  made 
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110  life  of  this  fec6nd  cntetprife.     Scylax  («)  fays,  *^®  « 
that  the  fea  is  not  (*)  navigable  beyond  Cerne,  be-  Cbap.  I'f. 
catifc  it  is  fliallow,  foUof  mud  andfea-weeds;  and  ^"^^^J^^**" 
in  faft,  there  are  many  of  thfefe  in  thofe  latitudes  ♦.  under  the 
The  Carthaginian  merchants,  mentioned  by  Scylasc  carthagc. 
might  find  obftacles,  which  Hanno,  who  had  fixty  ^  See 
vefltb  of  fifty  oars  each,  had  furmounted.    Diffi-  turinMel- 
culties  are  at  moft  but  relative  •,  befides,  we  ought  po^cnc  j 

-  '^      on  the  ob- 

not  to  confound  an  cnterprize,  in  which  bravery  ftacics       ^ 
atKi  refolutibn  muft  be  exerted,  with  things  that  ^fpc^'en*' 
require  no  extraordinary  conduft,  countered. 

The  relation  of  Hanno's  voyage  is  a  fine  frag*- 
inent  of  antiquity.  It  was  written  by  the  very  man 
that  performed  it.  His  recital  is  not  mingled 
with  oftentation.  Great  commanders  write  their 
aftions  with  fimplicity ;  becaufe  they  receive  more 
glory  from  fafts  than  from  words. 

The  fti!e  is  agreeable  to  the  fubjefl: :  he  deals 
not  in  the  marvellous.  All  he  fays  of  the  climate, 
l>f  the  foil,  the  behaviour,  the  manners  of  the 
inhabitants,  correfpond  with  what  is  every  day  feen 
on  this  coaft  of  Africa;  one  would  imagine  it 
the  journal  of  a  modern  failor. 

He  obferved  from  his  fleet  -f,  that  in  the  day 
time  there  was  a  prodigious  filence-on  the  con- 
tinent, that  in  the  night  he  heard  the  found  of 
Various  mufical  inftruments  and  that  fires  might 
then  be  every  where  feen,  feme  larger  than  others. 

«  See  the  chart!  and  fektions  in  the  firft  volume  of  Vojragta 
that  contributed  to  the  eftabliihnient  of  ah  Eaft-India  company 
pirti.  p.  act.  This  weed  covers  the  furface  of  the  water  in 
iuCh  a  manner^  as  to  be  Ibaihcely  p(erceiv4edy  and  (hip«  can  only 
pafs  through  it  with  a  ftiffga^e. 

t  Plifiy  tells  us  the  feme  thing,  fpeaking  oF  mount  Atlas  : 
i^oSibuj  miemre  crabris  ignibus^  fibiatam  C4iitu  .tkKf^m^imgue 
JmtuJIrefire,  neminem  interdiu  cernu 

E  4  Our 
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Book  Qpr  relations  are  conformable  to  this  ;  it  has  beca 
Chap,  ix.difcovered,  that  in  the  day  the  favages  retire  into 
the  forefts  to  avoid  the  heat  of  the  fun,  that  they 
light  up  great  fires  in  the  night  to  difperfe  the 
beads  of  prey,  and  that  they  are  paflionately  fond 
of  mufic  and  dancing. 

The  fame  writer  defcribes  a  volcano  with  all  the 
phaenomena  of  Vefuvius ;  and  relates,  that  he  took 
two  hairy  women,  who  chofe  to  die  rather  than 
follow  the  Carthaginians,  and  whofe  flcins  he  car- 
ried to  Carthage.  This  has  been  found  not  void  of 
probability. 

This  narration  is  fo  much  the  more  valuable,  as  it 
is  a  monument  of  Punic  antiquity ;  and  from 
hence  ^lone  it  h^sbeen  regarded  as  fabulous.  For 
the  Romans  retained  their  hatred  to  the  Cartha- 
ginians, even  after  they  had  deftroyed  them.  But 
it  was  viftory  alone  that  decided  whether  wfi  ought 
to  fay,  The  Punic  or  the  Roman  faith. 

Some  moderns*  have  imbibed  thefe  prejudices. 
What  is  become,  fay  they,  of  the  cities  defcribed 
'    by  Hanno,  of  which  even  in  Pliny's  time  there 
remained  no  veftiges !  But  it  would  have  been  a 
wonder  indeed,  if  any  fuch  veftiges  had  remained. 
Was  it  a  Corinth  or  Athens  that  Hanno  built  on 
thofe   coafts  ?    He   left   Carthaginian   familes  in 
fuch  places  as  were  moft  commodious  for  trade, 
and  fecured  them  as  well  as  his  hurry  would  per- 
fnit  againft  favages  and  wild  beafts.     The  calami- 
ties of  the  Carthaginians  put  a  period  to  the  na- 
vigation of  Africa  ;  thefe  families  muft  neceflarily 
then  either  perifh  or  become  favages.     Beftdes, 
were  the  ruins  of  thefe  cities  even  ftill  in  being^^ 
•  Mr  PodwelU   See  bis  Di/ertatm  on  HannaV  Periflus, 

who 
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wlio  is  it  that  would  venture  into  the  woods  and  ^^^ 
marflies  to  make  the  difcovcry  ?  Vft  find  how*  chap.  ti. 
ever,  in  Scylax  and  Polybius,  that  the  Cartha- 
ginians had  confiderable  fettlements  on  thofe  coafts. 
Tbefe  are  the  veftiges  of  the  cities  of  Hanno; 
there  are  no  other,  from  the  fame  reafon  that  there 
are  no  other  of  Carthage  itfelf. 

The  Carthaginians  were  in  the  high  road  to 
wealth;  and  had  they  gone  fo  far^  as  four  degrees 
of  north  latitude,  and  fifteen  of  longitude,  they 
would  have  difcovered  the  Gold  coaft.  They 
would  then  have  had  a  trade  of  much  greater  im-  ' 
.porcance  than  that  which  is  carried  on  at  prefent 
on  that  coaft,  at  a  time  when  America  feems  to  have 
degraded  the  riches  of  all  other  countries.  They 
would  there  have  found  treafures,  of  which  they 
could  never  have  been  deprived  by  the  Romans. 

Very  furprifing  things   have  been  faid  of  the 
riches  of  Spain*     If  we  may  believe  Ariftotle  ("*),  («)  of 
the  Phoenicians,  who  arrived  at  Tarteffus,  found  fhlS^*^ 
fo  much  filver  there,  that  their  fliips  could  not 
hold  it  all ;  and  they  made  of  this  metal  their 
meaneft  utcnfils.     The  Carthaginians,  according 
to  Diodorus  (*"),  found  fo  much  gold  and  filver<p)Lib.  j* 
in  the  Pyrcncan  mountains,  that  they  adorned  the 
anchors  of  their  fhips  with  it.     But  no  foundation 
can  be  built  on  fuch  popular  reports.     Let  us 
therefore  examine  into  the  fafls  themfelves. 

We  find  in  a  fragment  of  Polybius,  cited  by 
Strabo  (^),  that  the  filver  mines  at  the  fource  of  the  ( .^  xih. «. 
river  Bastis,  in  which  forty  thoufand  men  were 
employed,  produced  to  the  Romans  twenty-five 
thoufand  drachmas  a  day,  that  is,  about  five  mil- 
lions of  livres  a  year,  ac  fifty  livrcs  to  the  mark. 
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^J*  The  mou-ntsins  diat  coneained  ihefe  mitws  were 

ctrtip,  «•  called  the  (')  Siher  Mpmtains :  which  Ihews  they 

^jr^nZ'  ^^^  *^  Pot»fi  of  thofe  times.     At  prefern^  the 

riifT       miaes  c^  HanoTcr  do  not  employ  a  fourth  part  of 

the  workmen^  aind  yet  they  yield  more.     But  as 

the  Romans  had  not  many  copper-mines,  and  but 

few  of  filver-,  and  as  the  Greeks  knew  none  but 

the  Attic  mines,  which  vrere  of  little  value,  they 

might  well  be  aftonilhed  at  their  abundance. 

In  the  war  that  broke  out  for  the  fuoceffion  of 
Spain,  a  nun  called  the  marquis  of  Rhodes,  of 
whom  it  was  faid  that  he  was  ruined  in  golden 
mines,  and  enriched  in  hofpitals  *,  propofed  to 
the  court  of  France  to  open  the  Fyrenean  mines. 
He  allcdgcd  the  example  tf  the  Tynans,  the 
Carthaginians,  and  the  Romans.  He  was  per- 
mitted to  fearch,  but  fought  in  vain  •,  be  Itill  aK 
ledged,  and  found  nothing. 

The  Carthaginians  being  matters  of  the  gold 

and  filver  trade,  were  willing  to  be  fo  of  the  lead 

and  pewter.    Tl^efe  metals  were  carried  by  land 

from  the  ports  of  Gaul  upon  the  ocean  to  thofe 

of  the  Mediterranean.     The  Carthaginians  were 

dcfirous  of  receiving  them  at  the  firft  hand ;  they 

(')  Sec      fcnt  Himilco  to  make  a  (•)  fcttlemcnt  in  the  ifles 

▼icnus.     called  Caffiterides,  which  are  imagined  to  be  thofe 

'       ofScilly. 

Thefe  voyages  from  Bastica  into  England  have 
made  fome  perfons  imagine,  that  the  Carthaginians 
knew  the  compafs  :  but  it  is  very  certain,  that  they 
followed  the  coafts.  There  needs  no  other  prtx>f 
than  Himilico's  being  four  months  in  failing  from 
the  mouth  of  the  Bsetis  to  England  :  befides  the 
*  He  had  fome  (hare  inibeir  management. 

famous 
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famous  piece  of  hiftory  of  the  Carthaginian  Q)  pi-  ^^* 
lot,  who,  being  followed  by  a  Roman  vefie],  rancbap.r. 
••groond,  that  he  might  not  *  fliew  her  the  wayj^^.^'"^^ 
to  Elnglind,  plainly  intimate?,  that  thofe  veflehtowardt 
were  very  near  the  (horc,  when  they  fell  in  with'^^ 
each  odier. 

The  ancients  might  have  performed  voyages, 
that  would  make  one  imagine  they  had  the  com- 
pais,  though  they  had  not.  If  a  pilot  was  far 
from  land,  and  during  his  voyage  had  foch  ferene 
wtasher,  that  in  the  night  he  could  always  (ee  a^ 
polar  ftar,  and  in  the  day  the  riling  and  letting 
of  the  fun,  it  is  certain  he  might  regulate  his 
courfe  as  well  as  we  do  now  by  the  compafs :  but 
this  muil  be  a  fortuitous  cafe,  and  not  ^  regular 
mechod  of  navigation. 

We  fee  in  the  treaty  which  put  an  end  to  the  firfl: 
Punic  war,  that  Carthage  was  principaDy  attentive 
to  preierve  the  empire  of  the  fea^  and  Rome  that 
of  the  land.     Hanno  ("),  in  bis  negotiation  withc)  Frcn. 
the   Romans,   declared  that  they  fhodd  not  be^J|J|^'* 
foflfered  even  to  wafti  their ,  hands  in  the  fea  of'^^entto 
Sicily;  they  were  not  permitted  to  fail   beyond pc^ui* 
the  pTGmontorium  pukbrum  ;   they  were  forbid  to 
trade  in  Sicily  -f*,  Sardinia,  and  Africa,  except  at 
Carthage  :  an  exception  that  lets  us  fee  there  was 
no  dcfign  to  favour  them  in  their  trade  with  that 
city. 

In  early  times  there  had  been  very  great  wars  be- 
tween Carthage  and  Marfeilles  j:  on  the  fubjcd  of 
fifliing.     After  the  peace  they  entered  jointly  into 


•,  He  was  rewarded  by  the  feiiate  <»f  CartlMrge. 
t  In  the  paoru  Aibje^  to  the  Cartba^iaianft* 
j  Juftiij,  lib.  43.  cap,  j. 
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^xxi*^  the  oeconomical  commerce.  Marfeillcs  at  length 
Chap.  I*,  grew  jealous,  efpecially  as  being  equal  to  her  rival 
in  anduftry,  Ihe  was  become  inferior  to  her  in 
power.  This  is  the  motive  of  her  great  fidelity 
to  the  Romans.  The.  war  between  the  latter  and 
the  Carthaginians  in  Spain  was  a  fource  of  riches 
to  Marfeilles,  which  was  now  become  their  maga- 
zine. The  ruin  of  Carthage  and  Corinth  ftill  in- 
creafed  the  glory  of  Marfeilles,  and  had  it  not  been 
for  the  civil  wars,  in  which  this  republic  ought  on 
no  account  to  have  engaged,  Ihe  would  have  been 
happy  under  the  proteftion  of  the  Romans,  who 
had  not  the  leaft  jcaloufy  of  her  commerce. 

CHAR     XII. 

The  IJk  of  Ddos.     Mithridates, 

UPON  the  deftrudion  of  Corinth  by  the  Ro- 
mans, the  merchants  retired  to  Delos,  an  ifland 
which  from  religious  confiderations  was  looked  upon 
(«)  See     as  a  place  of  fafety  {^) :  befidcs,  it  was  extremely 
UbTip!     ^^^^  fituated  for  the  commerce  of  Italy  and  Afia, 
which,  fince  the  redudlion  of  Africa,  and  the  weak- 
ening of  Greece,  was  grown  more  important. 

From  the  earlieft  times,  the  Greeks,  as  we  have 
already  obferved,  fent  colonies  to  Propontis,  and 
to  the  Euxine  fea ;  colonies  which  retained  their 
laws  and  liberties  under  thq  Perfians.  Alexan- 
der, having  undertaken  his  expedition  againft 
the  barbarians  only,  did  not  moleft  thefe  people  *. 

•  He  confirmed  the  liberty  of  the  city  of  Amifus,  an  Athe« 

'    nian  colony,  which  had  enjoyed  a  popular  government,  even  vm* 

der  the  kings  of  Perfia.     Lucullus  having  taken   Sinone  and 

Amifus,  reilored  them  to  their  liberty,  and  recalled  the  inha<* 

bltantf,  who  had  fled  on  board  their  fiiips. 

Neither 
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Neither  does  it  appear  that  the  kings  of  Pbntus,  ^JS,^ 
who  were  mafters  of  many  of  thofe  colonies,  ever  Chap.  I'l. 
deprived  thetn  of  their  own  civil  government  ♦. 

The  power  f  of  thofe  kings  increafed,  as  Toon  as 
they  fubdued  thofe  cities.     Mithridates  found  him- 
fclf  able  to  hire  troops  on  every  fide;  to  repair 
his  frequent  loflcs ;  to  have  a  multitude  of  work- 
men, ihips,  and  military  machines  ;    to  procure 
himfelf  allies  ; .  to  bribe  thofe  of  the  Romans, 
and  even  the  Romans  themfelves  ;  to  keep  the 
barbarians  of  Afia  and  Europe  in  his  pay  C) ;  to  (y)  See 
continue  the  war  for  many  years^  andof  courfe  to^^^"®** 
diicipJtne  his  troops :    he  found  himfelf  able-  tothridatlc 
train  them  to  arms,  to  inftrudt  them  in  the  mili-^*^' 
tary  art  of  the  (*)  Romans,  and  to  form  confidcr*(')  iWd. 
able  bodies  out  of  their  deferters ;  in  a  word,  he 
found  himfelf  able  to  fuftain  great  lofles,  and  to 
be  frequently  defeated,  without  being  ruined ;{: ;  nei* 
ther  would  he  have  been  ruined,  if  the  voluptuous 
and  barbarous  king  had  notdeftroyed,  in  his  prof- 
perous  days,   what  had  been  done  by  the  great 
pririce  in  times  of  adverfity. 

Thus  it  is  that  when  the  Romans  were  arrived 
at  their  bigheft  pitch  of  grandeur,  and  feemed 
to  have  nothing  to  apprehend  but  from  the  ambi- 
tion of  their  own  fubje<5bs,  Mithridates  once  more 
ventured  to  conteft  the  mighty  point,  which  the 

«  See  what  Appian  writes  concerning  the  Phanagoreans^  the 
Amifiant,  and  the  Synopiani,  in  his  treatife  of  the  Mithrida- 
tic  war. 

t  ^ee  Appian,  in  regard  to  the  immenfe  treafures  which  Mi- 
thridates erapioyed  in  his  wars,  thofe  which  he  had  buried,  tho(e 
which  he  frequently  loft  by  the  treachery  of  his  own  people,  and 
thofe  which  were  found  after  his  death. 

t  He  loft  at  one  time  170^000  inen>  yet.he  foon  recruited  his 
armies. 

overthrows 


62  T  H  E    S  P  I  R  I  T 

^xxif  ovcnhrov^t  of  PhtKp,  of  Antiocbosy  ind  of 
C)H^rii.  Perfeus»  had  already  decided.  Never  was  there 
a  more  deftruAive  war  :  the  two  contending  par* 
ties,  being  poflefled  of  great  power,  and  re- 
ceiving alternate  advantages,  the  inhabitants  of 
Greece  and  of  Afia  fell  a  facrifice  in  the  quar* 
rel,  either  as  foes^  or  as  friends  of  Mithridates. 

'  Delos  was  involved  in  the  general  fatahtf ;  and 
commerce  £uled  on  every  fide ;  which  was  a  ne«* 
cefiary  confequence^  the  peopk  themfelves  being 

.    deftrqyed. 

The  Romans,  in  purfuance  of  a  fyftem  of 
which  I  have  fpoken  elfewbere^^  afting  as  dc^ 
firoycrs,  that  they  might  not  appear  as  conquerors, 
denttolifhed  -Carthage  and  Corinth  ;  a  pra^ee  by 
which  they  would  have  ruined  themfelvesi  had 
they  not  fubducd  the  world.  When  the  kings  of 
Pontus  became  mailers  of  the  Greek  colonies  on 
the  Eiutine  fea,  they  took  care  not  to  deftroy, 
what  was  to  be  the  foundation  of  their  own  gran* 
deur. 

CHAP.     XHL 

Of  the  genius  of  the  Romans  as  to  •  maritime 
Affairs. 

T^HE  Romans  laid  no  ftrefi  on  any  thing  but 
•*■  their  land  forces,  who  were  difciplined  to  Hand 
firm,  to  fight  on  one  fpot,  and  there  bravely  to 
die.  They  could  not  like  the  pradice  of  feamen, 
who  firil  offer  to  fight,  then  fly,  then  return, 
conflantly  avoid  danger,  often  make  ufe  of  ftrata- 

*  In  the  Confiderations  on  the  caufes  of  the  rife  and  dedeiw 
Hon  of  the  Roman  grandeur. 


O  r    L  A  W  S.  63 

gptn,  aad  fddom  of  farcc^    This  was  not  fuitahlc  ^^3^ 
to  the  genius  of  the/*  Greeks,  much  lefs  to  thatcua^  14, 
of  the  Romans. 

They  deftined  therefore  to  the  fea  only  tbofe  citi- 
zens who  were  not  (*)  confiderable  enough  to  have^ }  p«Sy^ 
a  place  in  their  legions.    -TheLr  marines  were  com-  "«» ii^  s- 
mooly  freed- men* 

At  this  time  we  have  neither  the  {kme  efteem  foe 
land-forceSt  nor  the  ikme  contempt  for  thofe  of  tho 
fea.     In  the  former,  C)  art  is  decrcafed  \  in  the  (')(»»)  see  the 
lattcr.  It  IS  augmented  :  now  things  are  generally  rations  oa 
cftecmed  in  proportion  to  the  degree  of  ability  re-  ^*}*j^"?2 
<|uificc  to  discharge  them*  and  de. 

den  (ion  of 

CHAP.    XIV.  San^g.;.. 

dcur. 

Of  the  Genius  of  the  Romans  with  reJ^eB  to^'^  ^^'"^ 
Commerce. 

THE  Romans  were  never  diftingutflied  by  a 
jealoufy  for  trade.  They  attacked  Carthage 
as  a  rival,  not  as  a  commercial  nation.  They  fa* 
voured  trading  cities  that  were  not  fubje<5l  to  them. 
Thus  they  kicreafed  the  power  of  MarfeiJfcs,  by 
the  ceflion  of  a  large  territory.  They  were  vaftly 
afraid  of  barbanans ;  but  had  not  the  teafl:  appre* 
henfion  from  a  trading  people.  Their  genius, 
their  glory,  their  military  education,  and  i\Ct  very 
form  of  their  government,  eft  ranged  them  from 
commerce. 

In  the  city,  they  were  employed  only  about  war, 
eleftions,  factions,  and  law-fuits ;  in  the  country, 
about  agriculture  ;  and,  as  for  the  provinces,  a 

*  Ai  Plato  has  obferved^  lib.  4.  oflaws. 

fcvcrc 
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^xxi*^  fevere  and  tyrannical  government  was  incompatible 
C3iap.  14.  with  commerce. 

But  their  political  conftitution  was  not  more  op- 
pofite  to  trade,  than  their  law  of  nations.  **  The 
{'«)Lcg.v.  «  feopky  fays  ("*)  Pomponius  the  civilian,  with 
tivis.  *!^'*  whom  we  have  neither  friendjhip  nor  bofpitalitj^ 
**  nor  alliance^  are  not  our  enemies ;  however ^  if  any 
*'  thing  belonging  to  us  falls  into  their  handsy  they 
**  are  the  proprietors  of  it ;  freemen  become  their 
*'  flaves  ;  and  they  are  upon  the  fame  terms  with 
*'  refpeSl  to  us.^^ 

Their  civil  law  was  not  lefs  oppreflive.  The 
law  of  Conftantine  *,  after  having  ftigmatifed  as 
baftards  the  children  of  perfons  of  a  mean  rank» 
who  had  been  married  to  thofe  of  a  fuperior  fta- 
tion,  confounds  women^  who  retail  merchandizes, 
with  flaves,  with  the  miftrefles  of  taverns,  with 
a&refTes,  with  the  daughters  of  thofe  who  keep 
public  (lews,  or  who  had  been  condemned  to  fight 
in  the  amphitheatre  :  this  had  its  original  in  the 
ancient  inftitutions  of  the  Romans. 

I  .am  not  ignorant  that  men  prepoflefled  with 
thefe  two  ideas,  that  commerce  is  of  the  greateft: 
iervice  to  a  date,  and  that  the  Romans  had  the 
bed-regulated  government  in  the  world,  have  be- 
Keved  that  thefe  people  greatly  honoured  and  en- 
couraged commerce ;  but  the  truth  is,  they  feldom 
troubled  their  heads  about  it. 

•  ^je  mercimoniis  fublke  f^afuit.    Le^'  5'  ^o^«  ^^  natural, 
.    Uberis. 
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CHAP-    XV. 

Of  the  Commerce  of  the  Romans   'with  the 
Barbarians.  > 

THE  Romans  having  crcftcd  a  vaft  empire  in  ^xxi* 
Europe,  Afia,  and  Africa ;  the  weaknefs  pfchap.  I5. 
the  people  and  the  tyranny  of  their  laws  united  alt 
the  parts  of  this  immenfe  body.     The  Roman  po* 
licy  was  then  to  avoid  all   communication  with 
thofc  nations  whom  they  had  not  fubdued  :  the  («^  Leg. 
fear  of  carrying  to  them  the  art  of  conquering,  rj^^J^^*^***' 
made  them  negleft  the  art  of  enriching  themfelves.  cod.   tput 
They  made  laws  to  hinder  all  commerce  with  bar-^J^/^i 
barians.     '*  Let  no  body,  faid  (')  Valens  and  Gra-  non  ^- 
**  tiani,  fend  wine^  oil  or  other  liquors  to  the  bar-  (r)Legf.  t. 
"  barians,  though  it  be  only  for  them  to  tafte.^^**-*^ 

Ill  rv         t  1      A^        commerce 

•*  Let  no  one  carry  gold  to  them  (  ),  adds  Gra-^wfrr*. 
*•  tian,  Valentinian,  and  Theodofius  j    rather,  if /!)*Leg. ». 
**  they  have  any,  let  our  fubjects  deprive  thfem  of  y»-f  nt 
*'  it  by  ftratagem."     The  exportation  of  iron  was  ^^t^dt^ 
prohibited  on  pain  of  death.  htanu  a"^ 

Domitian,  a  prince  of  great  timidity,  ordered ^at^^^he^ 
the(0  vines  in  Gaul  to  be  pulled  up ;  from  a  fear,  ^^^""^^ 
no  doubt,  left  their  wines  (hould.draw  thither  the(h)Scethc 
barbarians.     Probus  and  Julian,  who  had  no  ftich  ^^^[^f  £^,. 
fears,  gave  orders  for  their  being  planted  again,      fcbiiw  an  d 

1  am  fenfiblc,  that  upon  the  declenfion  of  the  ^f)  seeThe 

Roman  empire,  the  barbarians  obliged  the  Ro-Confider- 

mans  to  eftabliftied  ftaple  towns  (•*),  and  to  trade  ti,ecaufcs 

with  them.     But  even  this  is  a  proof  that  the  ®^  ^,**f  "^* 

*  and  de- 

minds  of  the  Romans  were  averfe  to  commerce  (').  cknfton 

of  tbc  Ro. 


man  gran- 
deur. 
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Cll  A  P.   'XVI. 

Of  the  Commerce  vftke  Romans  with  Arabia^ 
and  the  Indies. 


BooE  TpHE  tra4e  to  Arabia  Fcfix,  and  that  to  t|ic 

Chap!^i6«  indies,  were,  the  two  branches,  and  almoft 

the  only,  onc5.  of  their  foreign  comrperce.     The 

.Arabians  were  pofTciTed  of  innmenfe  riches,  which  . 

they  found  in  their  feas  and  foreils  \  and  f s  they 

(")  Pliny,  ^PJd  much  J^nd  purchaJTed  little,  they  drew  to  (^> 

lib.   6.     themfelyes  the  golcl  apd  filyer  of  the  Romans. 

anS'  stra-  Auguftus  (0  .being  well  apprized  pf  that  opulence, 

J^j^»^i*?2'^refolved  they  (hould  be  cither  his  friendai,  or  bis 

enemies,  .  With  this^  view,,  he  fent  Elius  Gallus 

frqm  Egypt  into  Arabia.     This  comniander  found 

the  popple  indolent,  peaceable,  and  unfkilled  in 

war.     He  fought  battles,  laid  fieges  to  towns,    and 

loft  but  feyen  of  his  men  by  the  fword  ;  but  the 

perHdy  of  his  guides^  long  marches,  the  climate, 

want  of  provifions,  diftempcrs,  and  ill  conduft, 

caufed  the  ruin  of  his  army. 

He  was  therefore,  obliged  to  be  content  with 
trading  to  Arabia,  in  the  fame  manner  as  other 
nations,  that  is,  with  giving  them  gold  and  filyer 
in  exchange  for  their  ,cpmmodities.  The  Euro- 
peans trade  with  them  ftill  in  the  fame  manner; 
the  caravans  of  Aleppo^  and  the  royal  veflcl  .of 
Suez,  carry  thither  imrrienfe  fums*. 

•  The  caravans  of  Aleppo  artd  SueT?  carry  thither  annually  ' 
IQ  the  value  of  about  two  millions  of  livres,  and  as  much  more 
cUBdeftinely  $  the  royal  vtli'el  of  Suez  carries  thither  alfo  two 
millions. 

-  ^  •  Nature 


P  F    L  A)  W  S.  y|7 

.  l^^furcvjiad  formal  tjic  A^tbs  /or  cprprpcrcc^>»^^8* 
lifjptJfoT  var :  but.  w:lw:i\  ijhplc  cjuiet  p?^lc  cwiCjCh.ap,.,**' 
-  tot  be  ,4»far.  jQ^gbboi^-s  to  .tbc,..Parthiajns  and  4t|ie 
;  j^9Wins»  fjicy.^^d  ,as  ap^i^jliajcies  to.  b<^h  rwtip^s. 
:  ]^iu$  Qa>)Msi9^c)d  .them  a  trading  people  ^  Ma- 
(  hornet  h^{:^>Qqed.  tQ  &)d  tbem  trained  to/ war  •»  ^e 
Hv(pii??dit|>€m,  i^th.  enthufiafin,^  whic^i  lpd,thi^ 
(  to  ,glc|ry  ^d  cojf^quefl:- 

Xhe  cp0>n)erc^  of  the  l^omans  to  the  Indies 
_  was,  v^y  jcqn^^rable.     Strabo(")had   been  in-(mjjj5.^ 
;  foiTOfediin;  Egypt,itha,t;fl^ey. employed,  in  chi^  na-  P*S-  ^** 
.  i^igation  one  hundred  and  i;wf  my  v^^flfels : ,  this 
,  co{|i^nc;rce  was  ca^ied^i^  entirely  with  t^ullion. 
They.ient,)tluther  annually,  fifty  millions  , of, fef- 
tcrces.     Pliny  (")  fays,    that     ^he     tperchaqdi^cs  (n)  Lib. >. 
b^oijight  fcom  thence^  were  -fold  at  Ropie  at  ceni.  *^*^'  *^' 
j.fer.ffnU  profit.     He.fpeaks,  I  believe,  too  ge- 
,  /nerally  y  \f  this  trade  l^d.bccn  fo  vaftly  profitable* 
;. every  bQdy  w<^uld  have^  been.,  willing  to  engage  in 
.  ir,  and  then  \%  would  have  been  at  an  end. 

It  witl.adrnit  of  a  queftion,  whether  the  trade  .to 
,  Arabia.  4nd  thp  .Indies  was  of  any  a^y^ntage  tp  the 
Romans  ?  They  were  obliged  to  export  ^beir  bul- 
.  Jion  thjtber^  though  they  ba4nor^  lik^  us^  there- 
jfburce  oi  Anierica,  which  fuppiies.  what  we  lend   ^ 
•  away.     I  an>  perfuade^s  .that  pnc  of  the  reafon^  of 
.  their  Jncreafing  the  Vf^lue  of  their. fpecie^  hiy  ^fta- 
bUCbiog  baf^  cfoin,  was  fheXcarcity  of  Xilver,  ow- 
,  ing  t£>jthe.coi\t|npal,  exportation  of  it  to  the  Jn- 
.  dies  :  and  though  the  ^opioiodicies  of  this  couo^ 
-try  were  fold  at  Rome  at  the,  rate  oi  ctnt^  ptr 
^enf.     this  profit  of  the  Romans,  being  obtained 
,  irom  the  Romany  j(hein(elyes^  could  joot  eprich 
ache  empire. 
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^xxi.^      It  may  be  alledged,  on  the  other  hand,  that  thisF 

Chap.  i6»  commerce  increafcd  the  Roman  navigation,  and'tof 

courfe  their  power  ;  that  new  merchandizes  atJg- 

mented  their  inland  trade,  gave  encouragement  to 

the  arts,  and  employment  to  the  induftrious  ;  that 

^  the  number  of  fubjeds  multiplied  in  proportion  to 
the  new  nficans  of  fapport ;  that  this  new  commerce 
was  produdlive  of  luxury,  which  I  have  proved-to 

'  be  as  favourable  to  a  monarchical  government,  as 
fatal  to  a  commonwealth ;  that  this  eftabliflimefnt 
was,  of  the  fame  date  as  thc^fall  of  their  republic  j 
that  the  luxury  of  Rome  was  become  neceffary  ;  and 
that  it  was  extremely  proper,  that  a  city  which  had 
accumulated  all  the  wealth  of  the  univerfe,  ihould . 
refund  it  by  its  luxury. 
.£■  Strabo  *  fays  that  the  Romans  carried  on  a  far. 

more  extenfive  commerce  to  the  Indies,  tban  the 
kings  of  Egypt  ;  but  it  is  very  extraordinary,, 
that  thofe  people  who  were  fo  little  acquainted 
with  commerce,  fhould  have  paid  more  attention 
to  that  of  India,  than  the  Egyptian  kings,  whofe 
dominions  lay  fo  conveniently  for  it.  The  reafon 
of  tfah  muft  be  explained. 

After  the  death  of  Alexander,  the  kings  of 
Egypt  cftabliflied  a  maritime  commerce  to  the  In- 
dies ;  while  the  kings  of  Syria,  who-  were  pof- 
fefled  of  the  more  eaftern  provinces,  and  confe- 
quently  of  the  Indies,  maintained  that  commerce 
of  which  we  have  taken  notice  iri  the  fixth 
chapter,  which  was  carried  on  partly  by  land, 
and  partly  by  rivers,  and  had  been  fartlier  fafci- 


•  HeTays/in  his  lath  book,  tb^t  tlie  Komatis  employed  a 
Iiundred  and  twenty  (hips  in  that  trade  ;  and  io  ihe  lytb  book, 
Chat  the  Gjfeckn  Jdif)|^  ic4r^  employed  twenty. 

Jitated 
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Bcatcd  by  means  of  the  Macedonian  colonies;  in-  ^^J^ 
fomuch,  that  Europe  had  a  communication  with  Chap.  i'^.. 
the   Indies,  both  by  Egypt  and  by  Syria.     The 
diftnembering  of  the  latter  kingdom,  from  whence 
was  formed  that  of  Baftriana,  did  not  prove  any 
way  prejudicial  to  this  commerce.     Marinus  the    ■ 
Tyrian,  quoted  by  Ptolemy  (*),  mentions  the  dif-  <*)'I.ib.  t. 
coveries  made  in  India  by,  means  of  fome  Maee-^'^'  *•" 
donian    merchants,    who  found  out   new  roads» 
which  had  been  unknown  to  Kings  in  their  mi- 
litary expeditions.     We  find  in  Ptolemy  ('),  that  (p)  Lib.  i. 
they   went   from   Peter's  tower*,  as  far  as  Se-^^* '^" 
ra  ;  and  the  difcovery  made  by  mercantile  peo- 
ple of  fb  diftant  a ,  mart,  fituated  in  the  north-eaft 
part  of  China,  was.  a  kind  of  prodigy.     Hence, 
under  the  kings  of  Syria  and  Baftriana,  merchan* 
dizes  were  conveyed  to  the  weft  from  the  fouthern 
parts  of  India,  by  the  river  Indus,  the    Oxus, 
a/id    the  Cafpian  fea ;  while  thofe  of  the  more 
eaftern  and  northern  parts  were  tranfported  from 
Sera,  Peter's  tower,    and  other  ftaples,  as  far  as 
the  Euphrates.     Thofe  merchants  direfted  their 
route,  nearly  by  the  fortieth  degree  of  north  la- 
titude»  through  countries  fituated  to  the  weft  of 
China,  more  civilized  at  that  time  than  at  pre* 
fent,   becaufe  they  had  not  a5  yet  been  infefted  by 
the  Tartars. 

Now  whijc  the  Syrian  empire  was  extending 
its  trade  to  fuch  a  diftance  by  land,  Egypt  did 
not  greatly  enlarge  its  maritime  commerce. 

^The  Parthians  foon  after  appeared,  and  founded 
their  empire  5  and  when  Egypt  fell   under   the 

•  Our  beft  maps  p'ace  Peter's  tower  in  the  hundredth  de- 
gree of  longitude,  and  about  the  fortieth  of  latitude. 

F  3  power 


^xxr*^   pov/iert*  of  the  Romans;  tfiis  tinpire'  wtiS;  aif  iw? 
6bftp.x6-  hrigttt,  aAd  had  received  its  whole  exfenfion; 

The  Rorfaans  andTatthianis  wfere  t;wo  rtvat-  na-*' 
tJbn^,  that   fought'  not   fof   doinimoit;  but   frtr^, 
tKrfr  very  exiftdnie*     Between  the  two  cmpiiw 
defcrts   were  fonticd   and   armies    were    atways'^ 
ftattoned  on  the  frontiers  •,  fo  that*  inftead  of  there' 
being  any  commerce,  there  was  not ^fo  mochJaJ  a'^ 
co&lmuriicatiori   between    them.     Ambiti6n/  jett* 
loiify,  religion,  national  antipathy,  and  differettCtf' 
of  mariners,  completed  the  ftpararion;     Thus- the ' 
trade  from*  eaft  to  weft,  which  had  formariy'  fO' 
many  cHahneb,  wa^  reduced  to  one  ;  and  Ale?xi- 
ahdria  becoming' the  only  ftaple,  the  trade  to  thi«' 
city  Was  immi^rffely  enlarged. 

^/<^e  fhall  fay  bur  one  word  ph  their  inlartd '  trade. 
Its  prihcipal  branch  was  the  corn  brought  to  Roifte 
fdr^  the  fubfiftence  of  the  people  5  but  this  was  ra- 
ther a  political  affair  than  a  point  of  domnlerbe. 
On  this  accourtt  the  faiiors  were  favoured  With. 

fq)Sucr.in^"^^  privileges' (^),  becaufe  the  fafefy  of  thie  tfm- 

ciaudio,   pire  dependeid'  on  thdr  vigilance^ 

Cod. 

Theodof.  CHAP.  xvir. 

P'iimh.    Of Cokmem  after  thiDeJirU&iofi  dftHeWeftefft 

AFTER  the  invaiion  of  the  Roniati  empire 
one  effeft  of  the  general  calan^iey  wais  the 
dcftruftion  of  commerce.  The  barbaroUs  nation jt 
at  fifl!  regarded  it  only  as  an  opportunity  for  rob- 
bery 5  and  when  they  had  fubdued  the  Rdmahd^ 
they  honoured  it  no  more  than  agriculture,  and 
i^e  Other  profeI|ions  of  a  concjuered  people. 

Soofi 
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Soon  was    the   commerce   of   Europe  almoft  ^?* 
Entirely  loft.     The  nobility^  who  hadfevcry  where  Chap.  17. 
the  direction  of  affairs,  were  in  no  'pain  abouc 
ic 

The  laws  of  the  (')  Vifigoths  permitted  privateC)!*"'*- 1. 
{)eople  to  occupy*  fialf  the  feds  of  great  rivers,  j^:'*' 
provided  the  other  half  remained  free  for  nets  and 
boats.     There,  muft.  have  been  very  little  trade  in' 
countries  conquered  by  thefe  barbarians. 

In  thdfe  times  were  eftablifhcd  the  ridiculous 
rights  of  efcheatage  and  ftiipwrecks,  Thefc  men 
thought,  that  as  ft  rangers  were  not  united  to  them 
by  any  civil  law,  they  owed  them  on  the  one  hand 
no  kind  of  juftice^  and  on  the  oth^r  no  fort  of 

pity. 

In  the  narrow  bounds  which  nature  had  origi* 
nally  prefcribed  to  the  people  of  the  north,  all 
w.era  grangers  to  tl^em  j  and,  in  tlieir  poverty  they 
regarded  all*  only  as  contributing  to  their  riches. 
Being  ejlablilljed,  before  their  conqueft,  on  the 
coafts  of  a  fea  of  very  little  breadth  and  full 
of  rocks,  from  thefe  very  rocks  they  drew  their(«)Toto 
fub0ftence.  '  Siw 

But  the  ]^omans,  who  made  laws  for  all  the  rmji,&* 
world,  had  eftablifljed  the  moftX')  humane  ones  J^'^'^Jf;^ 
with  regard  to  (hipwrccks.     They  fupprefled  the^W^"*- 
rapine  of  thofe  who  inhabited  the  coafts  ;   and^g'^Y  ff. 
what  was   more  ftill,    the  rapaciou&efs  of  their  *^*««;  ^ 

,      r     -       /.^  /  Cornel,  dc 

treafuries  (*>  , ,    .  /cariis. 

(OLcg.i.' 
cod.  tig 
naufru* 
pit. 
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CHAP.    XVIII. 
j}  particular  Regulation. 

^xn!^    npHE  (")  law  .of  the  Vifigoths  made  however 

Chap.  18.     A     one  regulation  in  favour  of  commerce.    It 

T?to'.§».  ordained  that  foreign  merchants  (hould  be  judged,  ' 

in  the  differences  that  arofe  amongft  themfelves, 

by  the  laws  and- by  judges  of  their  own  nation. 

This  was  founded  on  an  eftabiiflied  cuftom  among 

all  mixed  people,  that  every  man  fhould  live  under 

his  own  law :   a  cuftom  of  which   I  (hall   fpeak 

,  more  at  large  in  another  place. 

C  H  A  P.    XIX. 

df  Commerce  after  the  Decay  of  the  Roman 
Power  in  the  Eaji. 

TH  E  Mahometans  appeared,  conquered,  ex- 
tended, and  difperfed  themfclves.  Egypt  had 
particular  fovereigns  -,  thcfe  carried  on  the  com- 
merce of  India,  and  being  pofleflcd  of  the  mcr- 
•  chandizes  of  this  country,  drew  to  themfclves  the 
riches  of  all  other  nations.  The  fultans  of  Egypt 
were  the  moft  powerful  princes  of  thofe  times* 
Hiftory  informs  us  with  what  a  conftant  and  well- 
regulated  force  they  flopped  the  ardpr,  the  fire, 
and  the  impetuofity  of  the  crufades. 

C  H  A  P.    XX. 

How  Commerce  broke  through  the  Barbdrifm  of 
Europe. 

ARISTOTL  E's  philofophy  being  carried  ta 
'*  ^  the'  Weft,  pleafcd  the  fubtil   geniufes,  who 

were 
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i^Jre  the  virtuofi.of  thofc  times  of  ignorance.     The  *^* 
fchoolmen  were  infatuated  with  it,  and  borrowed  cfaap*  »• 
from  that  philofopher  (*)  a  great  many  notions  on{s)Sce 
Icfading  upon  intcreft^  whereas  its  fpurce  might  ^"jI^^Ja 
have  been  eafily  traced  in  the  gofpel  \  in  Ihort,  r.  cap.  ^ 
they  condemned  it  abfolutely  and  in  all  cafes.  **^*®' 
Hence  commerce,  which  was  the  profeflion  only  ^ 
pf  mean  perfons,    became  that  of  knaves :    for 
whenever  a  thing  is  forbidden,  which  nature  per- 
mits or  neceflity   requires,  thofe  who  do  it  ^rc 
looked  upon  as  dilhoneft. 

Commerce  was  transferred  to  a  nation  covered 
ynth  infamy ;  and  foon  ranked  with  the  moft 
fliameful  ufury,  with  monopolies,  with  the  levying 
of  fubfidies,  and  with  all  the  difhonelt  means  of 
acquiring  wealth* 

The  Jews  *,  enriched  by  their  cxadlions,  were 
pillaged  by  the  tyranny  of  princes ;  which  pleafed 
indeed,  but  did  not  eafe  the  people. 

What  paffcd  in  England  may  fervc  to  give  us  an 
idea  of  what  was  done  in  other  countries.     King 
(0  John  having  imprifoned  the  Jews,  in  order  tO(y}StoweV 
obtain  their  wealth,  there  were  few  who  had  not  f^^*^  *^ 
at  leaft  one  of  their  eyes  plucked  out.     Thus  did  book  3. 
that  king  adminiftcr  juftice.     A  certain  Jew  who^*^***' 
had  a  tooth  pulled  out  every  day  for  feven  days 
fucceffively,  gave  ten  thoufand  marks  of  filver  for 
the  eighth.     Henry  III.  extorted  from  Aaron  a 
Jew;    at  York,   fourteen  thoufand  marks  of  fil- 
ver, and  ten  thoufand  for  the  queen.     In  thofe. 
times  they  did  by  violence,  what  is  now  done  in 

♦  See  in  Marca  HiJ^aniea  the  conftitutions  of  Aragon  in  the 
yeart  t«z8,  and  1133  j  and  in  Brujel^  the  agreement  in  the 
year  12061  between  the  king^  the  countefs  of  Champagne,  and 
buy  of  Dampicrrc. 

Poland 
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Cbayji  «p^,fy?ft(»8sCopld; not,  dive,  i^^^  the  purfcj;  of  their 
%bjf^  bcpaujCp.of  their  privileges,  they  pui;  the. 
J^VS  .tq  t^.  tort\ire>  who  were.,  not  cpnfidered  aj^^ 
citjzfpf.  ( 

At  la^ra  cuflfpia  w^asjntrcjduced^of  confifcating. 
the^c^flts^thpie  Jews  v^Jip  embraced  Chriftjanity. 
C>'^*«*T4ijs  rid^<;ulQ\;p  wftqm  is  Jcnowi^  only  by  the  (*)  law 
at  Blv\Ut.^i^  fv»pP?fifle«J i?!  Thc^moft  vain  and  trifling  re^- 
^P^»^  ♦•   fpns;  wprc^  givpn  in  juft ification ,  of  that  proceeding  j 
it  was  allcdgfed,  that  it  was  proper  to  try  them,  in 
oi4?r  tp  bci  certain,  that  they,  had  entirely  (haken 
o^j  the  flavery  of.  th?  dcv^K     But^  it,  is  evident, 
that  this,  confifcation  ^<as  a^  fpecies  of  the  fight 
^  of  *«.  acnprcifation,  ta  recompenfe  the  prince,  or^ 

the  lords,  for  the  taxes  levied  on  the  Jews,  which. 
CGafe4  on  th^r  embracing.  Chriftianity.  In  thofe 
tifnes,  men,  likejands,  lyere  regard  a^  property, 
I  cannot  help  remarking  by  thq  way,  how  this  na-^ 
tipp  ha&  been  fpprtqd  w^ith  from  one  age  tp  another: 
at  qr\^  time,  their  efFefts  were  confifcated,  whea 
th^y  yr^re  willing  to  become  Chriftians ;  and  at 
aqprhcr,  if  they  refufedtp  turn  Chriftians,  they 
wprc  ordered  to  be  burnt. 

hi  the  mean  time,  commerce  was  feen  to  arifij 
frpm  the  bofori)  of  vexation  and  defpair.  The 
Jews,pi:ofcribedby  turns  from  everjj  country,  found 
out  the  way  of  feving  ^hcir  effe^Ss.  Thus  they 
rendered  their  retrea,t$  fpr  ever  fixed ;  for  though,. 
princQS  might  h^ye  been   willing  tp  g^t  rid  of 

*  In  France,  the  Jews  were  flaves  in  mortmain,  and  the  lords 
their  fucceflbrs.  Mr.  Bruflel  mentions  an  agreement  made  in  tbs 
vear  ito6,  between  the  king  and  Thihaut  count  of  Champagne^ 
by  which  it  was  agreed,  that  the  Jew*  of  the  one  (hould  not  lend 
in  the  lands  of  the  other* 

their 
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liKiF  perfbns,'  y«t  thcydidnot  chulk.tOig|$  ridof?^^"^ 
their  taomy.  ch^j^  ^on 

The  *  J^ws  inveBted  letters  of  exchange^  com*, 
xnerce^  by  this  method,  beci^Rie  capable  of  elud* 
iag  violefice,*  and  of  maiocaAiiiftg^very:  where  it$a 
grouffKl ;   th&  richell  merchaBi  having.'  none  bMC. 
invifible  effe£ts^  which  he  could  convey  imp^Fcepr 
dbly  wherever  he  pleafed. 

The   theologians  were  obli^d'  to  limit  their 
principles ;  and  commerce,  which  they  had  before^ 
connected  by   main  f6rce   with  knavery,    re-en- 
tered, if  I  may  lb  exprefs  myftlf,  the  bofom  of 
pjobity. 

Thus  we  owe  to  the  fpecujations  of  the  fchool^ 
men  all  the  misfortunes  ^  which  accompanied  the 
deftru£lion  of  commerce ;  and  to  the  avarice  of 
princes,  the  eftabliihment  of  a  praftice  which  puts 
it  in  fome-meafure  out  of  their  power. 

From'  this  time  it  became  neceflary,  that  princes^ 
ihould  govern  with  more  prudence^  than  they 
themfelves  could  ever  have  imagined :  for  great 
exertions  of  authority  were,  in  the  event,  found  ta 
be  impolitic ;  and  from  experience  it  is  manifeft» 
that  nothing  but  the  goodnefs  and  lenity  of  a. 
government  can-  make  it  flourifh. 

We  b^in  to  be  cured  of  Machiavelifm,  and  re- 
cover from  it  every  day.  More  moderation  is  be- 
come neceflfary  in  the  councils  of  princes.     What 

*  Tt  is  known^  that  under  Philip- Auguftus  and  Philip  the  Long» 
fb^  Jew^  wtitt  were  dhafed  from  France  took  refuge  in  Lom- 
bard/, and  that  there  they  gave  to  foreign  merchants  and  tra.^ 
velkrs  ficret  letters^  drawn  upon  thofe  to  whom  they  had  en. 
trufted  their  eife^s  in  France^  which  were  acceptoJ. 

t  See  the  83d  novel  of  the  emperor  Leo,  which  revokes  the 
law  of  Baiil  his  father.  This  law  of  Baiil  is  in  Hermenopulus, 
luider  the  name  of  Leo,  lib»  %.  tit.  7.  ^  27. 

would 
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'  ""^xxr*  ^""°^^^  formerly  have  been  caltcd  a  maftcr-ftroke^in 
Om^  *».  politics,  would  be  now,  independent  of  the  horror 

it  might  occaffon,  the  greateft  imprudence. 
'  Happy  is  it  for  mea  that  they  are  in  a  fituation^ 

in  which,  though  their  paflions  prompt  them  to  be 

wicked,  it  is  however  their  intereft  to  be  humane 

and  virtuous^ 

CHAP.     XXL 

7/ie  Difcovery  of  two  new  Worlds^  and  in  what 
manner  Europe  is  affeSled  by  it. 

npHE  compafs  opened,   if  I  may  fo  exprefs 
••'     myfelf,  the  univerfe.     Afia  and  Africa  were 
found,  of  which  only  fome  borders  were  known  •, 
and  America,  of  which  we  knew  nothing. 

The  Portuguefe,  failing  on  the  Atlantic  ocean, 
difcovered  the  moft  fouthern  point  of  Africa ;  they 
Jaw  a  vaft  fea,  which  carried  them   to  the  Eaft- 
Indies.     Their  danger  upon  this  fea,  the  difcovery 
/  of  Mozambique,  Melinda,  and  Calicut,  have  been 

fung  by  Camoens,  whofe  poems  make  us  feel 
ibmething  of  the  charms  of  the  Odyffee,  and  the 
thagnificcnce  of  the  ^neid. 

The  Venetians  had  hitherto  carried  on  the  trade 
of  the  Indies  through  the  Turkifh  dominions,  and 
purfucd  it  in  the  midft  of  oppreflions  and  difcou* 
ragemcnt!?.  By  the  difcovery  of  the  cape  of  Good* 
hope,  and  ihofe  which  were  made  fome  time  after, 
Italy  was  no  longer  the  center  of  the  trading 
wbrld  ;  it  was,  if  I  may  be  permitted  the  expref- 
fion,  only  a  corner  of  the  univerfe,  and  is  fo  ftilL 
The  commerce  even  of  the  Levant  depending 
row  on  that  of  the  great  trading  nations  to  bftli 

the 
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the  Indies,  Italy  even  in  that  branch  can  no  longer  ^^* 
be  confidered  as  a  principal.  <an^^ 

The  Portuguefe  traded  to  the  Indies  in  right  of 
conqucft.     The  (')  conftraining  laws,  which  die <*'^^« 
Dutch  at  prefent  impofe  on  the.  commerce  of  thcofPnfi- 
little  Indian  princes^    had  been  «ftabliflxed  ^ort^^^j^ 
by  the  Portuguefe.  *•  -    «5* 

The  fortune  of  the  houfe  of  Auftria  was  pro- 
digious. Charles  V.  fucccedcd  to  the  pollelfion 
of  Burgundy,  Caftile,  and  Aragon^  he  arrired 
afterwards  at  the  imperial  dignity  ;  and  to  procum 
him  a  new  kind  of  grandeur,  the  globe  extended 
itfelf,  and  there  was  feen  a  new  world  paying  hicn 
obeifance- 

Chriftopher  Columbus  difcovcred  America;  anfl 
though  Spain  fent  thither  only  a  force  foXmall,  that 
the  leaft  prince  in  Europe  could  have  fent  the 
fame,  yet  it  fubducd  two  vaft  empires,  and  other 
great  ftates. 

While  the  Spaniards  difcovered  and  conqueied 
the  weft,  the  Portuguefe  pufhed  their  conquelb 
and  difcoveries  in  the  caft,  Thefe  two^iatious 
met  each  other ;  they  had  Tecourfe  to  pope  Alex- 
ander VI.  who  made  the  celebrated  line  of  yarti- 
rion,  and  adjudged  the  great  procefs. 

But  the  other  nations  of  Europe  would  itot  fiifier 
them  quietly  to  enjoy  their  ihares.  The  'Dotcli 
chafed  the  Portuguefe  from  almoft  all  tbdriettle- 
ments  in  the  Eaft -Indies  ;  and  fcvieral  other  jia- 
tions  planted  colonies  in  America^ 

The  Spaniards  confidered  thefe  iicw-43ifcovtred 
countries  as  the  fubjeQ:  of  conqucft  ;   while  others^ 
moreTcfined  an^chcir  views,  found  them  to  be  the 
proper  fubje£ls  of  4:oi^m)eFce«  and  ciponxhis  prin- 
ciple 
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*  ^^  *  ciplc  ^  <Kre£ted  their  proceedUigs*     HeiKc  fc vca^ 

d»pu^i.  nations  have  condu(£);ed  thecoielves  with  fojTUifb 

<vi4fiiO{n»'  that  ^hey  'have  giveo  a  kind  of  fo vcrqignty 

to-  co4v>panie$  of  inerchants^  /who  governing,  thefe 

-  £ar»diftant  countries  only  with  a  vtew^  ta  (faijc)  haye 
made  a  great  accefiary  poWer^  witl;|qut  emt^arialfing 
the  principal  ftace. 

The  colonies  cbey  ^vt<forn3ed<aretUiK]er  a  kind 

of  dependance,  of  which  there;  arc  but  very,  few 

.  iaftanc^  in  all  the  colonies  of  the  ancients  v.;whe. 

-ther-we^csonfider  them  as  holdjngof  the  fl^ate-it- 

.  :.  felf^-or -of  ibroe  tfad.ipg^o|i^pany'e.ftabU(hedi}i» 

iheilftlc. 

The  defign  of  thefe  colonics  is  to  trade  on  more 
r  «lvant#geous  conditions  than  could  otherwife  be 
^  done  With^  the  neighbouring  people^  .with,  whom 

•  all-  advsMmigcs  are  reciprocal.     It  has  been  ^a- 

-  blHbpdi  that  the  ^-JW/r^jp^/zV,,  or  mother  country^ 
alone  fhall  trade  in  the  colonies,  and  that  fronx 

K  very  good  reafon  >  becaufe  thedcfign.  of  the  fet- 
rtlement  was  the  extenfion  of  >coniqF)erce«  j^ot  the 

foundation  of  a  city,  or  of  a  new  xippire.  . 

Thus  it  is  dill  a*  fMndacnental,  law.  of  Europe^ 
^  that  ^i  com nierce  with  a  foreign  ^colony  (hall-be 

regarded  as  a  mere  ^monopoly,,  punaihable  by  the 

•  laws  of  the  country  ;    and  in  this  cafe- we   are 

-  AX>t  to- be  directed  by  theiaws  ^nd  precedents -of 
.  th^  -f^  ancie^ts^  which  ave  not  at  all  applicable. 

.  •  It  >$  likewise  acknowledged^  chat  a. commerce 
ellablifhed  betwa:n  the  mother  ^coajntries,  Aoe$  aot 

^  ThUj  m  the  languageipf  th«  AiKleruiiSy  is  theiftale  which 
founded  the  colony. 

t  Except  the  Carthaginians,  «s  we  fee  by  the  tneaty  which 
j>ut  an-  end  to  live  £rft.P^aic  Mac» 

6  iadude 
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"mclude  a'l^crmilfioh  to  tfaSc  in'tihc  toloriics  •,  for  .^^^* 
ihefe  always  continue  in  a'ftkte  of  prohrbition.      Clup^ii. 

iThc  difadvantagc  of  a  colony 'tliat  lofts'^ flie  li- 
berty of  commerce,  is  trifibly  <?6mperrfaterfby'fhc 
protedion  of  the  mother  cdiinfry,  who  defends  it 
by  her  arms,  or  fuptiortsit  by  Her  laws. 

From  hence  foll6wj!l  k  third  laW  of  Europe,'  that 
"wfien  a  foreign  cocnmercc!  Wth'  a  toltitiy  is'pi^ohi- 
bited,  it  is  not  lawful  to  trade  in  thofefeas,  itJccept 
in  fuch  cafes  as  arc  cxccp&d'by  tfcHty. 

Nations,  ^hd  are, '  with  telpeft  to  the'^hole 
-globe.  What  ihdividdah  ^re  in  a  ftate»  like  thefe 
are  governed  by  the  laws 'of  nature,  and  by  par- 
ticular laws  of  their  dwn  making.  One  nation 
may  re%n  to  another  the  fea^  as  well  as'  the  land. 
The  Carthaginians  forbad  ("*)  the  Romans'  to  failgS.'J^ 
beyohd  certain  finiits,  as  the  Greeks  had  obliged 
the  king  of  Perfia  to  keep*  as  far  diftant  fVom  the 
fea'coaft  *  as  a  horlie  c6uid ^^top. 

The  great  diftance'of  bur  colonies  is  hoi  an  In- 
conveniehce  that  afifed^  their  fafcty  j  for  if  the 
mother  country,  on  whbm  they  depend  for -their 
defence,  is  remote,  no  lefs  remote  are  thbfe  na- 
tions who  rival  the  tnothe^  country,  and  foy  whom 
they  may  be  afraid  of  being  conquered. 

BeGdes,  this  diftance  is  the  cauie  that  thofe  Who. 
are  eftablifhed  there,  cannot  conform  to  the  man- 
ner of  living  in  a  climate  fo  different  froni  their 
own ;  they  are  obliged  therefore  to  draw'  from 
the  mother  country  all  the  convenience^  of  life. 
The  n  Carchlginians,  to  render  the' Sardinians  C)AriiK>. 

4erfid 
•  The  TcTnpr  of  Pcrlia  obliged  himfclf  by  treaty,  not  fo  fhai  ^*wfx-. 
-with  any  vcilVl  of  war   beyond   the  Cyanean  rocks,  aint  t()<  ^"'y^**^*- 
Chclidoncaa  iilcs.    FiuUurch^  intki  Hfe  ^fCuMou.  7-  Dec.  ». 

and 
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^irf^  and  Corficans  more  dependent,  forbad  their  planC^ 
Chap- it.  injg»  fowing»  or  doing  any  thing  of  the  like  kind^ 
under  pain  of  death  ^  fo  that  they  fupplied  them 
with  neceflaries  from  Africa. 

The  Europeans  have  compaffed  the  fame  things 
without  having  rccour(e  to  fuch  fevcre  laws.  Our 
colonies  in  the  Caribbee  iflands  are  under  an  admir- 
able regulation  in  this  refpeft  \  the  fubjcft  of  their 
commerce  is  what  we  neither  have,  nor  can  pro- 
duce ;  and  they  want  what  is  the  fubje6l  of  ours. 

A  confequence  of  the  difcovery  of  America  was 
the  connefting  Afia  and  Africa  with  Europe  \  it 
furnifhed'  materials  for  a  trade  with  that  vaft  part 
of  Afia,  known  by  the  name  of  the  Eaft-lndiey. 
Silver,  that  metal  fo  ufeful  as  the  medium  of  com- 
merce, became  now  as  a  merchandize,  the  ba{is 
of  the  greateft  commerce  in  the  world*  In  fine, 
the  navigation  to  Africa  became  ncceffary,,  in 
order  to  furnilh  us  with  men  to  labour  in  the 
mines,  and  to  cultivate  the  lands  of  America. 
.  Europe  is  arrived  to  fo  high  a  degree  of  pow^r,, 
that  nothing  in  hiftory  can  be  compared  to  it. 
Whether  we  confider  the  immenfity  of  its  ex- 
pences,  the  grandeur  of  its  engagements,  the  num- 
ber df  its  troops,  and  the  regular  payment  even  of 
thofe  ihat  are  leaft  ferviccable,  and  which  are  kept 
only  for  oftentation*    •.  .        . 

<d)Tome  Father  Duhalde  fays  ('^),  that  the  interior  tr?de 
1170.  ^  of  China  is  much  greater  than  that  of  all  Europe. 
That  might  be,  if  our  foreign  trade. did  not  ayg- 
ment  our  inland  commerce.  Europe  carries  on 
the  trade  and  navigation  of  the  other  three  parts 
of  the  world  ;  as  France^  England,  and  HoUand, 
4o  nearly  that  of  Europe. 

C  H  A  P. 
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CHAP.      XXIL 

Of  the  Riches  which  Spain  drew  from  America* 

IF  Europe  *  has  derived  fo  many  advantages  book 
from  the  American  trade,  it  feems  natural  to    xxi. 
imagine,    that  Spain    muft   have  derived  much      ^'*** 
greater.      She  drew  from  the  newly  difcovered 
world  fo  prodigious  a  quantity  of  gold  and  filver, 
that  all  we  bad  before  could  not  be  compared 
to  it. 

But  (what  one  could  never  have  expected)  this 
great  kingdom  was  every  where  baffled  by  its  mif- 
fortunes.  Philip  IL  who  fucceeded  Charles  V. 
was  obliged  to  make  the  celebrated  bankruptcy 
known  to  all  the  world.  There  never  was  a  prince 
who  fuffered  inore  from  the  murmurs,  the  info- 
lence,  and  the  revolt  of  troops  conftantly  ill  paid. 

From  that  time  the  monarchy  of  Spain  has  been 
inqeflantly  declining.  This  has  been  owing  to  aa 
interior  and  phyfical  dcfed  in  the  nature  of  thefe 
riches,  which  renders  them  vain  ;  a  defed  whick 
increafes  every  day. 

Gold  and  iilver  are  either  a  fidlitious,  or  a  repre- 
fcntarive  wealth.  The  reprcfentativc  ligns  of  wealth 
are  extremely  durable,  and,  in  their  own  nature, 
but  little  fubjedt  to  decay.  But  the  more  they  are 
multiplied,  the  more  they  lofe  their  value,  becaufe 
the  fewer  are  the  things  which  they  reprefent. 

The  Spaniards,  after  the  conqueft  of  Mexico 
and  Peru,  abandoned  their  natural  riches,  in  pur-* 

•  This  has  been  already  ibewti  In  a  fmall  treatifc,  written 
by  the  author  about  twenty  years  ago  ;  which  hat  been  almolt 
intirely  incoporated  in  the  prefent  work. 

Vol.  II.  G  fuit 
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*»a  *  ^^^^  ^^  ^  rcprefentative  wealth  which  daily  Sc^ 
Ch^  31.  graded  itfelf,  ^Id  af  d  filvqr  were  extremely 
fcarce  in  Europe,  ^nd  Sp^ia  hecomiAg  ^U  of  ^ 
ftiddentniftTefs  of  a^prodrgtous  quantity  or  thefe  mc- 
tfals,  copceiyc4  hppe3  tot  which  (he  kadp^ver  befo|fe 
j^ired,     The  wealth  ihe  fpupd  in  the  cpi^q^erad 

a  )  countries,  gr^at  q^sit  w?^s,  did  not  havevcf  eqwat 
thpjfe  of  thejr  jrriines.  Thp  Indian^  co^ceal^d  p^rt 
of  thsnn  h  Bftid  befidci^,  thefe  people,  whom^  W) 
pther  ufe  of  gold  and  filv^r  than  to  giyc  fpagni-r 
ficence  to  the  temples  of  their  gods,  a«d  to  th? 
places  9f  their  kiijigs,.  fQU^  oQt  fpt  H  with  an 
avarice  like  qurs.  In,  ikorty  they  I»d  not  the  fer 
cret  pf  dra^ipg  thefe  metals  from  jsvery  owe; 
but  only  fi;om  thqfe  ip  which  the  fppair;£^ttQP  tnjghf 
be  made  with  fire :  they  were  ftrwger^  ;o  the 
manner  of  making  ufe  of  raercurjf,  and  perh^p? 
qf  niercury  itfelf. 

However,  it  ^a^s  hot  long  befarf  the  lpe9ie  of 
Europe  was  doubled  j  thi^  appeared  from  the  pric<: 
qf  commodities  which  every  Yfhere  y^a^  doubtled. 

The.  Spaniards  r^ked  into  the  niines,  fcooped 
out  mountains,  invented  machines  to  dr^w  q^m 
water,  to  break  the  pre,  and  feparate  it  j  and*  as 
they  fpprted  with  the  lives  of  the  Indians,  they 
forced  them  to  labour  without  nieircy.  The  ^ecie 
of  Europe  foon  doubled,  and  the  profit  of  $pai(i 
diminiflied  in  the  fai?ae  proportion ;  they  had  every 
year  the  fan^e  quantity  of  metal^  which  was  bet- 
come  by  oae  half  le.fs  precious.      . 

In  double  the  time  the  fpecie  ftill  dpub^ei^  if^4 
the  profit  ftill  diminiihed  another  half. 

It  dtminjiihed  even:  more  than  half:  let  us  fee  in 
what  mamier. 

To 
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To  extraua  the  gold  from  the  mines,  to  give  it  ^^^ 
die  requifite  preparations,  and  to  import  it  intOChap^Of 
Europe,  muft  be  attended  with  fon)e  certain  ex- 
pence  i  I  will  fuppofe  this  to  be  as  i  to  64.  When 
the  fpccie  was  once  doubled,  and  coniequently 
became  by  one  half  lefs  precious,  the  expence  waa 
as  2  to  64*  Thus  the  galoon§  which  brought  to 
Spain  the  fame  quantity  of  gold,  brought  a  thing 
which  really  was  of  lefs  value  by  one  half,  though 
the  expcnces  attending  it  had  been  one  half  higher* 

If  we  proceed  doubling  and  doubling,  we  fiiall 
find  in  this  progreSlon  the  caufe  of  the  impo^ency. 
of  the  wealth  of  Spain. 

It  is  about  two  hundred  years  fince  they  hava 
worked  their  Indian  mines.  I  fuppofe  the  quantity 
of  fpecie  at  prefent  in  the  trading  world  is  to  thac 
before  the  difcove'ry  of  the  Indies,  as  32  is  to  i  3 
that  is,  it  has  been  doubted  five  times  :  in  twa 
hundred  years  more  the  fame  quantity  will  be  to 
that  before  the  difcovery,  as  64  is  to  j  5  that  is^ 
it  will  be  doubled  once  more.  Now  at  prefent^ 
fifty  (0  quintals  of  ore  yield  four,  five^  and  fix ..  g^^ 
ounces  of  gold  ;  and  when  it  yields  only. two,  therrcaier't 
miner  receives  no  more  from  it  than  his-  expenCes/^^^*^^'' 
In  two  hundred  years,  when  the  miner  will  cxtfaft 
only  four,  this  too  will  oniy  defray  his  charges. 
There  will  then  be  but  Kttle  ptoSt  to  be  drawn 
from  the  gold  mines.  The  fame  re^fofting  will 
hold  good  of  filver,  except  thai  the  working  of 
the  filver  mines  is  a  little  more  advantageous  than 
tbofe  of  go^Id.      ' 

But,  if  mines  fliould  be  difcovered  fo^fr'Oicful  ai 
to  give  a  much  greater  profiti  the  morcfriMcfui  rhef 
Will  be,  the  fooner  the  profit,  wilj  ceafe. ... 

G  a  The  - 
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BOOR  ,  xhe  Portuguefe  in  Brafil  have  found  mines  of 
^bap.  «•  gold  fo  rich*,  that  they  muft  neceffarily  very  foon 
make  a  confiderablc  diminution  in  the  profits  of 
thofe  of  Spain,  as  >veli  as  in  their  own. 

1  have  frequently  heard  people  deplore  the 
blindnefs  of  the  court  of  France,  who  rcpulfcd 
Chriftopher  Columbus,  when  he  made  the*  pro- 
pofal  of  difcovering  the  Indies.  Indeed  they  did, 
though  perhaps  without  defign,  an  aft  of  the 
greateft  wifdom.  ^  Spain  has  behaved  like  the  fool- 
iih  king,  who  dcfired  that  every  thing  he  touch- 
ed might  be  converted  into  gold,  and  who  was 
obliged  to  beg  of  the  gods  to  put  an  end  to  his 
mifery. 

The  companies  and  banks  eftablifbed  in  many 
nations,  have  put  a  finilhing  ftroke  to  the  lower- 
ing of  gold  and  filver,  as  a  fign  or  reprefentation 
of  riches ;  for  by  new  fidlions  they  have  multi- 
plied in  fuch  a  manner  the  figns  of  wealth,  that 
gold  and  filver  having  this  office  only  in  part,  are 
become  lefs  precious. 

Thus  public  credit  ferves  inftead  of  mines,  and 
diminifhes  the  profit  which  the  Spaniards  draw 
from  theirs. 

True  it  is,  that  the  Dutch  trade  to  the  Faft- 
Indies  has  increafed,  in  fome  meafure,  the  valup 
of  the  Spanifh  merchandize;  for  as  they  carry 
bullion,  dnd  give  it  in  exchange  for  the  merchan* 
dizes  of  the  Eaft,  they  eafe  the, Spaniards  of  pare 


*  According  to  my  Lord  Anfon,  Europe  receives  every  year 
£1*0111  pMiJl  two  millions  fterlin^  in  gold,  which  is  found  in 
And  at  the  foot  of  the  mountains,  or  in  the  beds  of  rivers. 
When  I  wrote  the  little  treatife.tnentioned  in  the  firft  note  of 
thHs  cl)^pter,  the  returns  from  Braiil  were  far  from  being  fo. 
confiderable  an  object  as  they  are  at  prefent* 

.     .  -  of 
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of  a  commodity,  which  in  Europe  abounds  too  ^j^d* 
much.  Chap.  «s« 

And  this  trade,  in  which  Spain  fecms  to  be  only 
indireftly  concerned,  is  as  advantageous  to  that 
nation  as  to  thofe  who  arc  direiflly  employed  in 
carrying  it  on. 

From  what  has  been  faid,  we  may  form  a  judg-' 
ment  of  the  laft  order  of  the  council  of  Spain, 
which  prohibits  the  making  ufe  of  gold  and  filver 
in  gildings,  and  other  fuperHuities ;  a  decree  as  rt-* 
diculous  as  ic  would  be  for  the  dates  of  Hol]an4 
to  prohibit  the  confumption  of  fpices. 

My  reafoning  does  not  hold  good  againft  all 
mines ;  thofe  of  Germany  and  Hungary,  which 
produce  little  more  than  the  expence  of  working 
theai,  are  extremely  ufeful.  They  arc  found  iij 
the  principal  ftate ;  they  employ  many  thoufand 
men,  who  there  confume  their  fuperfluous  com* 
modities ;  and  they  are  properly  a  manufacture 
of  the  country. 

The  mines  of  Germany  and  Hungary  promote 
the  culture  of  land;  the- working  of  thofe  of 
Mexico  and  Peru  deftroys  it. 

The  Indies  and  Spain  are  two  powers  under 
the  fame  maftcr ;  but  the  Indies  are  the  principal, 
while  Spain  is  only  an  acceffory.  It  is  in  vain  for 
politics  to  artempt  to  bring  l)ack  the  principal  to 
the  acceffory  ^  the  Indies  will  always  draw  Spain 
to  themfelvcs. 

Of  the  merchandizes,  to  thp  vahie  of  about 
fifty  millions  of  livres,  annually  fent  to  the  Indies, 
Spain  furnifhes  only  two  miljions  and  a  half:  the 
Indies  trade  for '  fifty  millioiis,  the  Spaniards  for 
two  and  a  half. 

G  3  That 
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*1S*  That  ftiuft  be  a  bad  kind  of  riches  which  ^e- 
Chap*  22.  pends  on  accident,  and  not  on  the  induftry  of  a. 
Nation,  on  the  nunr)ber  of  its  inhabitants,  and  on 
the  cultivation  of  its  lands.  The  king  of  Spain, 
who  receives  great  fums  from  his  cuftom-hoHfe  at 
Cadiz,  is  in  this  refpeft  only  a  rich  individual  in  a. 
ftate  extremely  poor*  Every  thing  paflca  between 
ftrangerS  and  himfelf,  while  his  fubjedts  have 
fcarcely  iny  (hare  in  it :  this  commerce  is  inde- 
pctideftt  both  of  the  good  and  bad  fortune  of  his 
kingdom. 

Were  fome  provinces  of  Caftile  able  to  give  him 
k  fum  equal  to  that  of  the  cuftomhoufe  of  Cadiz, 
his  power  wduld  be  much  greater  :  his  riches  would 
ht  the  efFedl  of  the  wealth  of  the  country  :  thefe 
ptovinces  would  animate  ali  the  others,  and  they 
would  be  aU  together  more  capable  of  fupporting 
their  refpedbive  charges:  inftead  of  a  great  trea* 
iUryi  he  would  have  a  great  people. 

CHAP.-  xxni. 

A  problem. 

\  T  is  not  for  me  to  decide  the  queftion,  whether 
-^  if  Spain  be  not  herfelf  able  to  carry  on  the  trade 
pf  the  Indies,  it  would  not  be  better  to  leave  it 
open  to  ftrangers. .  I  will  only  fay,  that  it  is  for 
their  advantage  to  load  this  commerce  with  as  few 
obftaclcs  as  politics  will  permit.  When  the  mer- 
chandizes, which  feveral  nations  fend  to  the  Indies,  - 
iare  very  dear,  the  inhabitants  of  that  country  give 
a  great  deal  of  their  commodities,  which  is  gold 
and  filver,  for  Very  little  of  thofe  of  foreigners  ^ 
the  contrary  to  this  happens  when  they  afeTit  aibW 
7  price. 
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price.  It  would  perhaps  be  of  ufe,  that  theic  na-  ^^xu 
tjons  ifaould  underfell  each  other,  to  the  end  thatChap,  %y 
t{ie  merchandizes  carried  to  the  Indies  might  be 
always  cheap.  Thrfc  arc  principles  which  deferre 
to  be  examined,  without  feparatinjg  tHem  however 
from  other  confiderations  9  the  iafety  of  ihe  Ih> 
dies,  the  advantages  of  one  only  cuftom-houfe» 
the  danger  of  making  great  alterations,  and  the 
*  forefeen  inconveniencies,  which  are  often  lels  dan» 
gerous  than  thofe  which  capnot  be  forefeen* 
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BOOK     XXII. 

Of  Laws   in   telaiiion  to  the  UJe  of 


C  H  A  P.    I. 

The  Reafon  of  the  life  of  Money.. 

^xxn  TT^EOPLE  who  have  few  merchandizes,  49 
Chap.  I.  r^  favages,  and  among  civilize(|  nations,  thoft; 
-*•  who  have  only  two  or  three  fpecics,  trade 
by  exchange.  Thus  the  caravans  of  Moors  who 
go  to.Tombadlu,  in  the  heart  of  Africa,  have  no 
need  of  money,  for  they  exchange  their  fait  for 
gold.  The  Moor  puts  his  fait  in  a  heap,  and  the 
Negro  his  duft  in  another ;  if  there  is  not  gold 
enough,  the  Moor  takes  away  fome  of  his  fait,  or 
the  Negro  adds  more  gold,  till  both  parties  are 
agreed.  -        ~  .       - 

But  when  a  nation  traffics  with  a  great  variety 
of  merchandizes,  money.  Becomes  neceflary  •,  be- 
caufe  a  metal  eafily  carried  from  place  to  place» 
faves  the  great  expences,  which  people  would  be 
obliged  to  be  at,  if  they  always  proceeded  by  ex- 
,    change. 

As  all  nations  have  reciprocal  wants,  it  frequently 
happens  that  one  is  delirous  of  a  large  quantity 
of  the  others  merchandizes,  when  the  latter  will 
have  very  little  of  theirs,  though,  with  refpeft  to 
another  nation,  the  cafe  is  dire&Iy  oppofite.    But 

vhen 
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when  nations  have  nioncy,  and  proceed  by  buying  ^^o  a: 
apd  felling,  thofe  who  take   mod  merchandizes, chtp.s4 
pay  the  balance  in  fpecie.     And  there  is  this  dif- 
ference,  t;hat  in  the  cafe  of  buying,  the  trade  car- 
ried on  is  in  proportion  to  the  wants  of  the  nation 
that  has  the  greatefl:  demands  i  whilfl:  in  barter- 
ing,  the  trade  is  only  according  to  the  wants  of 
the  nation,  whole  demands  are  the  feweft :  without 
which  the  latter  would  be  under  an  impoflfibility  of 
balancing  its  accounts. 

CHAP.     IL 

Of  the  Nature  of  Money. 

MONEY  is  a  fign  which  reprefents  the  va* 
lue  of  all  merchandizes.  Metal  is  taken  for 
this  defign,  as  being  durable  *,  becaufe  it  confumcs 
but  little  by  ufe  j  knd  becaufe,  without  being  de- 
ftroyed,  is  it  capable  of  many  divifions.  A  pre- 
cious metal  has  been  chofen  as  a  fign,  as  being 
moft  portable.  A  metal  is  moft  proper  for  a  com- 
mon meafure,  becaufe  it  can  be  cafily  reduced  to 
the  fame  ftandard.  Every  (late  fixes  upon  it  a 
particular  imprcflion,  to  the  end  that  the  form 
may  correfpond  with  the  ftandard  and  the  weight, 
and  that  both  may  be  known  by  infpeftion  only. 

The  Athenians,  not  having  the  ufe  of  metals, 
made  ufe  of  oxen  -f,  and  the  Romans  of  (heep  : 
but  one  ox  is  not  the  fame  as  another  ox^  in  the 

*  The  fait  made  ufe  of  for  this  purpofe  in  Abylfina  hat  this 
dcfeftt  tbat'it  is  continually  wafting  away. 

f  Herodotuiy  in  Clio,  tells  ut>  that  the  Lydiant  found  out, the 
ait  of  coining  money ;  the  Greeks  learnt  it  from  them  ;  the 
Athenian  coin  had  the  impreflion  of  their  ancient  ox.  I  bave 
fecn  one  of  thofe  pieces  in  the  Earl  of  Pembroke's  cabinet. 

manner 
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*x1a  "  ^^^^  ^^^  ®™  pJ*^  of  meal  tAtky  be  th^  femf 
Qap.  u  ad  another. 

As  fpecie  is  the  fign  of  the  viiltie  of  iperchan- 
dizcfi,  paper  is  the  fign  of  the  valu^  of  fpecie; 
and  when  it  is  c£  th^  right  fott,  it  re()fefej3ts  ihii 
value  in  fuch  a  manner^  that  as  to  t^  effefis  pros!* 
duccd  by  it,  there  is  i^ot  the  leaft  difference. 

In  the  fime  mahner,  as  ilion^y  is  the  fi^n  and 
fqjrcfentativc  of  a  things  ,eyery  thing  is  a  fign  an(|[ 
rcprefentative  of  money  5  and  the  ftate  is  in  a  prof- 
perous  condition,  when,  on  the  one  hand,  money 
pcrfeftly  reprefents  all  thipgs  ;  and,  o^.the .other,  all 
things  perfeftly  reprefent  moneys  and  are  recipro- 
.cally  the  figa  of  each  other ;  that  is,  when  they 
have  (uch  a  relative  .value^  that  we  may  have  the 
one  as  foon  as  we  have  the  other.  Thi^  never 
hiippens  in  any  other  than  a  moderatjc  government^ 
nor  does  it  always  happen  there  :  for  example,  if 
the  laws  favour  the  diftioneft  debtor,  his  effed^. 
are  no  longer  a  reprefentative  or  fign  of  money. 
With  regard  to  a  defpotic  government,  it  would  be 
a  prodigy,  did  things  there  reprefent  their  fign. 
Tyranny  and  diftruft  make  every  one  bury  ♦  the^ 
fpecie  :  things  2fft  not  there  then  the  repref^ntat^vf 
of  money. 

Legiflators  have  fometimes  had  the  art,  not  only 

to  make  thing?,  in  their  own  nature,  the  reprefea- 

tative  of  fpecie,  but  to  convert  them  even  into 

^)  Cxf     fpecie,  like  the  current  coin,     Caefar,  when  be  was 

em  the  ci'  (*)  diftator,  permitted  debtors  to  give  their  lands 

t^^t!    ^"  payment  to  their  creditors,  at  the  price  they 

^  It  is  an  ancient  caHom  in  Algiert^  for  the  father  of  a  fansHf 
to  have  a  treafure  concealed  in  tue  earth*  Hift,  9f  tkt  Km^Mm 
of  Allien  hjlo^ur  diTiifis,  ?     .      >^. 

were 
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were  worth  before  the  civil  war,     (")  Tiberius  or-  ^£5,'^ 
dered,  that  thofe  who  d^ir^  f)pecle  (hould  have  it  Chap,  a! 
from    the  public  treafury,  on  binding  over  their  [^  jj^J^*'^^' 
land  to  double  the  value.     Under  Casfar,  the  lands 
were  the  money  which  payed  all  debts :  under  Ti- 
berius, ten  thoufand  fefterces  in  land  became  as 
current  money,  equal  to  fi^e  thoufand  fefterccs  in 
filver* 

The  magna  charta  of  England  provides  againft 
the  feizing  the  lands  or  revenues  of  a  debtor,  when 
his  moveable  or  perfonal  goods  are  fufHcient  to  pay, 
and  he  is  willing  to  give  them  up  to  his  creditors  : 
thus  all  the  ^x)ds  of  an  Englilhman  reprefented 
money. 

The  laws  of  the  Germans  coqftituted  money,  a 
fatisfadtion  for  the  injuries  that  were  comniitted,  and 
for  the  fufierings  due  to  guilt.  But  as  there  was  but 
very  little  fpecie  in  the  country,  they  again  confti- 
tuced  this  money  to  be  paid  in  goods  or  chattels. 
This  we  find  appointed  in  a  SaXon  law,  with  cer- 
tain regulations  fuitable  to  the  eafe  and  conveni- 
ence of  the  fevcral  ranks  of  people.     At  firft  (*)  (c)  The 
the  law  declared  the  value  of  a  fou  in  cattle  ;  the  ^^^^^l 
fou  of  two  tremifes  anfwered  to  an  ox  of  twelve  ons,  chap. 
months,  or  to  an  ewe  with  her  lamb  i  that  o^**' 
three  tremifes  was  worth  an  ox  of  fixtcen  months. 
With  th.efe  people  money  became  cattle,  goods, 
and  merchandize;  and  theie  again  became  money. 

Money  is  not  only  a  fign  of  things  -,  it  is  alfo 
a  fign  afld.reprefentative  of^  money,  as  ^e  (hall  fe6 
in  the  chapter  on  exchange. 


CHAP. 
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CHAP.    HI. 

OJ  ideal  Money. 

\xiV  npHERE  is  both  real  and  ideal  money.  Ci- 
Chap.  3*.  •■•  vilized  nations  generally  make  ufe  of  ideal 
money  only,  becaufe  they  have  converted  their  real 
money  into  ideal.  At  firfl:,  their  real  money  Was 
fome  metal  of  a  certain  weight  and  flandard  :  but 
foon  diflionefty  or  want  made  them  retrench  a  part 
of  a  met^i  from  every  piece  of  money,  to  which 
they  left  the  fome  name  j  for  example,  from  a  livre 
at  a  pound  weight  they  to6k  half  the  filver,  and  ftill 
continued  to  call  it  a  livre  ;  the  piece  which  was  the 
twentieth  part  of  a  pound  of  filver,  they  continued 
to  a  call  a  fou,  though  it  is  no  more  the  twentieth 
part  of  this  pound  of  filver.  By  this  method  the 
Hvre  is  an  ideal  livre,  and  the  fou  an  ideal  fou. 
Thus  of  the  other  fubdjvifions  j  and  fo  far  may 
this  be  carried,  that  what  we  cjill  a  livre,  fliall 
be  only  a  fmall  part  of  the  originial  livre  or  pound 
which  renders  it  ftill  more  ideal.  It  may  even 
happen,  that  we  have  no  piece  of  money  of  the 
precife  value  of  a  livre,  nor  any  piece  exadly 
with  a  fou  :  then  the  livre  and  the  fou  will  be 
purely  ideaK  They  may  give  to  any  piece  of 
money  the  denomination  of  as  many  livres  and  as 
many  fous  as  they  pleafc,  the  variation  may  be, 
continual  j  becaufe  it  is  as  eafy  to  give  another 
name  to  a  thing,  as  it  is  difHculc  to  change  the 
thing  itfelf. 

To  take  away  the  fource  of  this  abufe,  it  would 
be  an  excellent  law  for  all  countries,  who  are  de- 
firous  of  making  commerce  flourifli^  to  ordain, 

that 
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that  none  but  real  money  Ihould  be  current ;  and,  ^^^.* 
to  prevent  any  methods  from  being  taiken,  to  ren^cbap.  4^ 
der  it  ideal.  »"^  5- 

Nothing  ought  to  be^  fo  exempt  from  variation, 
as  that  which  is  the  common  meafure  of  all. 

Trade  is  in  its  own  nature  extremely  uncertain : 
and  it  is  a  great  evil  to  add  a  new  uncertainty  to 
that  which  is  founded  on  the  nature  of  the  thing. 

CHAP.     IV. 

Of  the  ^antity  of  Gold  and  Silver. 

WHILE  civilized  nations  are  the  miftrelles 
of  the  world,  gold  and  filver,  whether  they 
draw  it  from  amongft  themfelves,  or  fetch  it  from 
the  mines,  muft  increafe  every  day.  On  the  con- 
trary, it  diminiflies  when  barbarous  nations  prevsul. 
We  know  how  great  was  the  fcarcity  of  thefe  me* 
tals,  when  the  Goths  and  Vandals  on  the  one  fide» 
and  on  the  other  the  Saracens  and  Tartars,  broke 
in  like  a  torrent  on  the  civilized  world. 

CHAP.     V. 

Thejume  SubjeSt  continued. 

TH  £  bullion  drawn  from  the  American  mines, 
imported  into  Eurppe,  and  from  thence  fent 
to  the  Eaft,  has  greatly  promoted  the  navigation  of 
the  European  nations  \  for  it  is  a  merchandize  which 
Europe  revives  in  exchange  from  America,  and 
which  fhe  fends  in  exchange  to  the  Indies*  A  pro- 
digious quantity  of  gold  and  filver  is  therefore  an 
advantage,  when  we  confidef  thefe  metals  as  a  mer- 
chandize :  but  it  is  othcrwife,  when  we  confider  them 

as 
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^^^  t8  a  figti }  becaule  thetr  abtmdance  giFcs  an  allay  4i6 
ClHip.  6.  their  qoaHty  as  9  figD^  which  is  chiefly  founded  on 

their  fcarcity. 

.  Bdbre  the  fir^  Punic  var^copfnr  was  to  fil- 
(0  See  vcr  as  (*)  960  »  i*  j  It  is  at  prefeat  nearly  as  73 
of%s**  ftnd  a  half  to  i.  When  the  proportion  fhail  be 
^°^'      as  fe  was  formerly,  filver  will  better  perform  its 

office  as  a  fign* 

C  H  A  P.     VL 

TAe  Reajfon  wAy  Inter efi  n^as  hmered  one  half 
after  the  CQnqu(/i  oftheln^ifi. 

OHift.of /^  ARCIL  ASSOinforms  us O^ that  in  Spain 

Ww?of  ^^  ^^  **  conqucft  of  the  Indies,  tdia  btereft, 

the  Spani- which  was  at  Xffa  pet  tent,  fell  to  five    This  was 

WcfWn.^a  neceflary  confequeoce.    A  great  qoaiitity  of  fpo* 

^**- .      tie  being  atl  of  a  fudden  brought  into  Ewope^, 

much  fewer  peribns  had  need  of  money.     The 

price  of  alt  tbiivgs  increafed,  white  the  value  of 

money    dirainifhed  ;;■    the   proportion'   was   then 

broken,  and  all  the  old  debts  were  difcharged. 

We  may  recolleft  the  time  of  the  Syftem  "f" ;  when 

every  thing  was  at  a  Hgh   price,  ejc^ept  fpecic. 

Thofe  who  had  money  after  the  Conqueft  of  the 

Indies,  were  obl%ed.  to  lower  the  prixae  or  hifex>f 

their  nverchandize  ; '  that  >s^.  £n  other,  wocds^  thfeir 

intereft.  -.  *•        •"•-'':  ^  '.    • 

From  this  time  they  were  uhabki  ao-  bring  inn 
tereft  to  its  ancient  ftai^dard^  becau&Mfas  Tji^aotity 
of  fpecie  brougkc  to  ^orope  has  been  anmialijr 

c   •.  »  '     . '    f.       •     •  . . " 

•  Suppofing   a  aiav]c  j9f  ci^  punce^  x>f  iUffjr  ta  ]^,  vortlx 
fort)^-nine  Uvres,  and  copper  twenty  lolis  ^rr  poun(|. 
t  In  France,  Mr.  LzvTs  ptfii^  was  called Jby*  this  laaie. 

increafing. 
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iiWwSpg*  Befidiw,  ga  the  puttk  funds  of  &me  '^J^|^ 
(Utc$»  f9Mn4ed  pi\  ric^  proctirod  by  comimree,chap.t*- 
gave  \^t  a  very  fmaU  inter^it^  it  beotinp  oeoeflkry 
for  the  concra&9  pf  in^ivkluiiU  to  be  legubted 
by  (he^.  In  (bQrt»  tbe  caurle  of  eacchange  hairing 
^rendered  the  conveying  of  fp«cie  from  one  coun- 
try to  anpthpr  reitparkably  ^^y»  inoney  cannot 
be  fcarce  ip  a  phc^  where  they  may  be  fo  readily 
fupplicd  with  it,  by  thqfe  who  have  it  in  pknty. 

C  H  A  P,     VII. 

How  the  Price  ofi'hings  hfixt  in  the  Variatkn 
of  the  Si^n  of  Riches. 

MONEY  iathe  price  of  merchandizes  or  ma-' 
iiufafture$.  But  how  ihall  we  fix  this  price  ? 
or  iix  ptber  -words,  by  what  piece  of  money  is 
Vftvf,  thing  to  be  reprefented  f 

If  we  compare  the  mafs  of  gold  and  filvef  in  the 
whole  world,  with  the  quantity  of  merchandizes 
therein  contained,  it  is  certain,  that  ?very  commo- 
dity or  merchandize  in  particular,  may  be  com- 
pared to  a  cert9^a  poruofi  of  the  intire  mafs  oT 
gold  and  filver*  A9  the  total  of  the  one  is  to  the 
total  of  the  Qthar,  fo  part  of  the  one  will  be  to 
part  of  the  oth^r.  l^t  w  fuppofe,  that  there  is 
only  one  commodity  or  merchandize  in  the  work}, 
or  Qtnly  oi^e  t9  be  purchafed»  and  that  this  is  di* 
vifible  like  nvoney :  a  part  of  this  merchandize 
will  anfwer  to  a  part  of  the  m^is  of  gold  and  (ii- 
ver  ;,  th]^  half  of  the  loisd  of  the  one^  to  the  half 
of  the  toulpf  the  other-,  the  tenth,  the  hundredth^ 
the  thoufandth  part  of  the  one,  to  the  tench,  the 
hundredth^  lihe  thoufandth  part  of  the  other.    JBut 

as 
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^®J^   as  that  which  conftitutes  property  amongH  rtiarrr- 
Cbap.;!    kind  is  not  all  at  once  in  trade ;  and  as  the  metald 
or  money^  which  are  the  fign  of  property,  are  noo 
all  in  trade  at  the  fame  time  ;  the  price  is  fixed 
in  the  compound  ratio  of  the  total  of  things  with 
.4;he  total  of  figns,  and  that  of  the  total  of  things 
in    trade  with  the  total    of   figns  in  trade  alfo  : 
and  as  the  thmgs  which  are  not  in  trade  to-day 
may  be  in  trade   »>- morrow,   and  the  figns  not 
.  now  in  trade  may  enter  into  trade  at  the  fame 
time,  the  eftablifbment  of  the  price  of  things  fun- 
damentally depends  on  the  proportion  of  the  total 
of  things  to  the 'total  of  figns. 

Thus  the  prince  or  the  magiftrate  can  no  more 

afcertain  the  value  of  merchandizes,  that  he  can 

eftablilh  by  a  decree,  that  the  relation  i   has  to 

(0  Hijioryio^  IS  equal  to  that  of  i  to  20.     Julian's  (^)  low- 

^^^      cring  the  price  of  provifions  at  Antioch,  was  the 

by  socra-  caufe  of  a  moft  terrible  iamine. 

tes,  lib.  %• 

CHAP.     VIIL 

The  fame  SuhjeSl  continued. 

H  E  negroes  on  the  coaft  of  Africa  have  a 
fign  of  value  without  money.  Ic  is  a  figa 
merely  ideal,  founded  on  the  degree  of  efteem 
which  they  fix  in  their  minds  for  every  merchan- 
dize, in  proportion  to  the  need  they  have  of  it.  A 
certain  commodity  or  merchandize  is  worth  three 
macoutes ;  another,  fix  macoutes ;  another,  ten 
macoutes ;  that  is,  as  if  they  faid  fimply  three, 
fix,  and  ten.  The  price  is  formed  by  a  compa- 
rifon  of  all  merchandizes  with  each  other.  They 
have  therefore  no  particular  money  ;  but  each  kind 
of  merchandize  is  money  to  the  other. 

Let 
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Let  us  for  a  mpment  transfer  to  ourfelves  this  ^xxii*^ 
manner  of  valuing  things,  and  join  it  with  ours  :  Cbap.  s, 
all  the  mtrckmditts  and  goods  in  the  world,  or 
elfe  all  the  merchandizes  or  manufadures  of  a 
ftare^  particularly  confidered  as  feparate  from  all 
others^  would  be  worth  a  certain  number  of  ma*- 
coutes;  and,  dividing  the  money  of  this  ftata 
into  as  many  parts  as  there  are  'macoutes,  one 
part  of  this  divilioii  of  money  will  be  the  fign  of 
a  macoute* 

If  we  fuppofe  the  quantity  of  fpecie  in  a  date 
doubled,  it  will  be  neceffary  to  double  the  fpecie 
in  the  macoure  ;  but  if,  in  doubling  the  fpecie, 
you  double  alfo  the  macoutc,  the  proportion  will 
remain  tiie  fame  as  before  the  doubling  of  either. 

If  fince  the  difcovery  of  the  Indies,  gold  and 
filvcr  have  increafed  in  Europe  in  the  proportion  of 
1  to  20,  the  price  of  provifions  and  merchandizes 
mujft  have  been  inhanccd  in  proportion  of  i  to 
20.  But  if,  pn  the  other  hand,  the  number  of 
merchandizes  has  increafed  as  i  to  2,  it  necefla- 
rily  follows,  that  the  price  of  thefe  merchandizes 
and  provifions,  having  been  raifed  in  proportion  of 
I  to  20,  and  fallen  in.  prppohtion  of  i  to  2,  it 
neceflarily  follows,  I  fay,  that  the  proportion  is 
only  as  i  to  10. 

The  quantity  of  goods  and  merchandizes  in- 
creafes  by  an  augmentation  of  commerce,  the  aug- 
mentation of  conunerce  by  an  augmentation  of 
the  fpecie  which  fucceffively  arrives,  and  by  new 
communications  with  fre(h-difcovered  countries 
and  feas,  which  furnilh  us  with  new  commodities 
and  new  merchandizes. 

.    Vol.  II,  H  CHAP.- 
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C  H  A  P.     IX. 

Of  the  relative  Scarcity  of  Gold  and  Silver. 

xxii*"   "P  ES  I D  E  S  the  pofitive  plenty  and  fcarcity  of 
Chajfc  9.    •*-'    gold  and  filver,  there  is  ftill  a  relative  abun- 
^^  ***•     dance  and  a  relative  fcarcity  of  one  of  thefe  metals 
compared  to  the  other. 

The  avaricious  hoard  up  their  gold  and  filvcr, 
for  as  they  do  not  care  to  fpend,  they  are  fond  of 
figns  that  are  not  fubjeft  to  decay.  They  prefer 
gold  to  filver,  becaufe  as  they  are  always  afraid  of 
lofing,  they  can  beft  conceal  that  which  takes  up 
the  leaft  room.  Gold  therefore  difappears  when 
there  is  plenty  of  filver,  by  reafon  that  every  one 
has  fome  to  conceal  ;  it  appears  again  when  filver 
is  fcarce,  becaufe  they  are  obliged  to  draw  it  from 
its  confinement. 

It  is  then  a  rule  :  that  gold  is  common  when  fil* 
ver  is  fcarce,  and  gold  is  fcarce  when  filver  is  com- 
mon.    This  lets  us  fee  the  difference  between  their 
relative  and  their  real  abundance  and  fcarcity :  of 
jwhich  I  (hall  prefently  fpeak  more  at  large. 

C  H  A  P.    X. 

Of  Exchange. 

Tp  H  E  relative  abundance  and  fcarcity  of  fpe- 
•*•     cie  in  different  countries,  forms  what  is  c^led 
the  courfe  exchange. 

Exchange  is  a  fixing  of  the  adual  and  momen- 
tary value  of  money. 

Silver,  as  a  metal,  has  value  like  all  other  mer- 
chandizes, and  an  adcfitional  value  as  it  is  cap  blc 

I  of 
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bf  becoming  the  fign  of  other  merchandizes*     If  ^^jf 
k  were  no  more  than   a  mere  merchandize,  itCaap«  to. 
would  lofe  much  of  its  value. 

Silver,  as  money,  has  a  value,  which  the  prince 
in  ibme  refpe£ls  can  fix,  and  in  others  he  cannot. 

I.  The  prince  eftablifhes  a  proportion  between  a 
quantity  of  filver  as  metal,  and  the  fame  quantity 
as  money.  2?  He  fixes  the  proportion  between  the 
feveral  metals  made  ufe  of  as  money.  3*  He  efta- 
bliflies  the  weight  and  ftandard  of  every  piece  of 
money.  In  fine,  4.  he  gives  to  every  piece  that 
ideal  value,  of  which  I  have  fpoken.  I  (hall  call 
the  value  of  money  in  thefe  four  refpcfts  its pofiiive' 
value^  becaufe  it  may  be  fixed  by  law. 

The  coin  of  every  ftate  has,  befides  this,  a  relative 
value,  as  it  is  compared  with  the  money  of  other 
countries.  This  relative  value  is  eftablilhed  by  the 
exchange  \  and  greatly  depends  on  its  pofitive  va* 
lue.  It  is  fixed  by  the  general  opinion  of  the 
merchants,  never  by  the  decrees  of  the  prince ; 
becaufe  it  is  fubjed  to  inceflant  variations,  and 
depends  on  a  thoufand  accidents* 

The  feveral  nations,  in  fixing  this  relative  value, 
are  chiefiy  guided .  by  that  which  has  the  greateft 
quantity  of  fpecie.  If  fhe  has  as  much  fpecie  as  all  ^ 
the  others  together,  it  is  then  moft  proper  for  the 
other  to  regulate  theirs  by  her  ftandard  •,  and  the 
regulation  between  all  the  others  will  pretty  near- 
ly agree  with  the  regulation  made  with  this  prin- 
cipal nation. 

In  the  adual  ftate  of  the  globe,  *  Holland  is 

•  Tbo  Dutch  regulate  the  exchange  for  almoft  all  Europe,  by 
a  kind  of  deterinination  aroongft  themfolves,  in  a  manner  moft 
agreeable  to  their  own  intereils. 

H  z  the 
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^xm    *^^  nation  wc  are  fpcaking  of*     l^t  us  exannrMi 
c^p.  io«  the  courfe  of  exchange  with  relation  to  her. 

They  have  in  Holland,  a  pi^ ce  of  money  calle4 
a  florin,  worth  twenty  fous,  or  forty  half-fow  or 
gros.  But»  to  render  our  ideas  as  fimplt  as  pof^ 
0ble,  let  us  imagine  that  they  have  not  any  fuch 
piece  of  money  in  HoUand  as  a  Aofin^  and  that 
-  they  have  no  other  but  the  grqs :  a  man  wbgi 
ihould  have  a  thoufand  florins,  ihQUld  have  forty  ^ 
thouiand  gros ;  and  fo  of  the  rtSt.  Now  the  tn^ 
change  with  Hollaind  is  determined  by  qur  knic^w^f 
'  ipg  how  many  gros  every  piece  of  n^oney  in  qth^r 
countries  is  worth  \  and  as  the  Frenqh  commonljiF 
reckon  by  a  crown  of  three  livres,  the  exchange 
makes  it  neceflSiry  for  them  to  know  hpw  many 
gros  are  contained  in  a  crown  of  three  }ivre$.  IS 
\  the  courfe  of  exchange  is  at  fifty-four,  a  grown  oi 
throe  livres  will  be  worth  fifty-fqur  jgros  •,  if  it  is  ^% 
^Y%  it  will  be  worth  fixty  grcfs.  If  filver  is  fc^rcq 
in  France^  a  crown  of  three  livres  will  be  wqr^ 
more  gros ;  if  plentiful^  it  will  b    worth  lefs. 

This  fcarcity  or  pjiejaty^  from  whence  refills  the 
mvii^bility  of  (he  courfe  of  exchange^k  is  not  the  real, 
l^ut  a  relative  fcarcity  or  plenty.  For  example  a 
Itfhen  France  baa  greater  occa^pn  for  funds  in  V^U 
Und)  than  the  Dutch  of  having  funds  in  Fran^ret 
%)ecie  is  faid  to  be  common  in  France,  and.f<i^€S 
in  Holland  ;  and  vi^e  ^erfii. 

Let  us  fuppofe  that  tbe  cour^  of  e^icbangf  widt 
Holland  is  at  fifcy*four.  If  France  and  Hp)kHf>4 
compofed  only  one  city,  they  ^uld  a&  ^a  we  do 
.  when  we  give  change  for  a  crown :  the  French- 
man would  take  three  livres  out  of  his  pocket,  and 
the  Dutchman  fifty-four  gros  from  his,  But  as 
8  there 
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there  is  fomc  dlftarice  bctii^<?en  Paris  4nd  Amftcr-  ^^^ 
daiti)  it  is  MCelfary  that  he,  who  fot  a  crowrt  of  Chap.  i*o« 
Arte  livrcs  gives  me  fifty-four  grosj  Whtch  he  hai 
in  Holland,  fiiobld  give  me  a  bill  of  esfchange  foi* 
fifty-four  gros  payable  in  Holland.  The  fifty-fouJr 
gro  is  not  the  thing  in  queftion  ;  but  a  bill  for 
that  ium.  Thus,  in  order  to  judge  of  the  ♦  fear* 
city  or  plenty  of  fpecie,  we  muft  know  if  there  ar4 
in  France  more  bills  of  fifty-four  gros  drawn  upoh 
Holland,  than  there  are  crowns  drawn  upon  France, 
If  t^ere  are  more  bills  from  Holland,  than  there 
are  from  France,  fpccie  is  fcarce  in  France,  and 
common  in  Holland ;  it  thefi  becomes  neceflary 
that  the  exchange  (hould  rife,  and  that  they  give 
for  my  crown  more  than  fifty-four  gros  5  othetwifi 
I  will  not  part  with  it ;  and  vice  verfa. 

Thus  the  various  turn9  in  the  Couf  fe  of  exchange 
ftirm  an  account  of  debtor  and  creditor,  which  muft 
be  frequently  fettled  \  and  which  the  ftate  in  debt 
can  no  more  difcharge  by  extihange,  than  an  indi- 
vidual  can  pay  a  debt  by  giving  change  for  a  pieoft 
of  filver. 

We  will  fuppofe  that  there  are  but  three  ftates  in  • 
the  world,  France,  Spain,  and  Holland;  that  fe^ 
teral' individuals  ift  Spain  art  indebted  to  France 
fo  the  value  of  one  hundred  thoufand  marks  of 
fiiver;  and  that  feveral  individuals  of  Frince  owe 
in  Spain  one  hundred  and  teti  thoufand  marks : 
now,  if  fome  circumftatice  both  ,  in  Spain  and 
France  (hould  caufe  each  to  withdraw  his  fpetie, 
what  will  then  be  the  courfe  of  exchange  ?  Thefe 
two  nations  will  recipfotally  acquit  each  other  of 

♦  There  is  much  fpecie  in  a  place,  wkcn  there  is  m«re  fpecie 
than  pflfper  j  there  is  little,  when  there  is  more  paper  than  fpecie. 

H  3  an 
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^yS^J^  an  hundred  thoufand  marks  5  but  France  will  ftill 
Chap.  10.  owe  ten  thoufand  marks  in  Spain,  and  the  Spa- 
niards will  ftill  have  bills  upon  France,  to  the  va- 
lue of  ten  thoufand  marks ;  while  France  will  have 
none  at  all  upon  Spain. 

.But  if  Holland  was  in  a  contrary  (ituation  with 
refpe6t  to  France,  and  in  order  to  balance  the  ac- 
count muft  pay  her  ten  thoufand  marks,  the  French 
would  have  two  ways  of  paying  the  Spaniards ; 
either  by  giving  their  creditors  in  Spain  bills  for 
ten  thoufand  marks  upon  their  debtors  in  Holland, 
or  clfe  by  fending  fpecie  to  the  value  of  ten  thou- 
fand marks  to  Spain. 

From  hence  it  follows,  that  when  a  ftate  has  oc- 
caHon  to  remit  a  fum  of  money  into  another  coun- 
try, it  is  indifferent,  in  the*  nature  of  the  thing, 
whether  fpecie  be  conveyed  thither,  or  they  take 
bills  of  exchange.  The  advantage  or  difadvan- 
tage  of  thefe  two  methods  folely  depends  on  adual 
circumftances.  We  muft  enquire  which  will  yield 
inoft  gros  in  Holland,  money  earned  thither  in 
fpecie,  or  a  bill  upon  HoIFand  for  the  like  fum  ^. 

When  money  of  the  fame  ftandard  and  weight 
in  France  yields  money  of  the  4me  ftandard  and 
weight  in  Holland,  we  fay  that  the  exchange  is  at 
<«)  In  par.  In  the  adtual  ftate  of  fpecie  ('),  the  par  is 
P744*  nearly  at  fifty-four  gros  to  the  crown.  When  the 
exchange  i^  above  fifty- four  gros,  we  fay  it  is  high : 
when  beneath,  we  fay  it  is  low. 

In  order  to  know  the  lofs  and  gain  of  a  ftate, 
in  a  particular  fituation  of  exchange,  it  muft  be 
confidered  as  debtor  and  creditor,  as  buyer  and 
feller.    When  the  exchange  is    below  par,  it  lofes 

f  With  the  e^cpences  of  carriage  and  infurance  deducted. 

as 
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as  a  debtor,  and  gains  as  a  creditor;  it  lofes  as  a  ^SLJl* 
buyer,  and  gains  as  a  fellen  It  is  obvious  it  Chap.  10. 
lofes  as  debtor;  fuppofe,  for  example,  France 
owes  Holland  a  certain  number  of  gros,  the  fewer 
gros  there  are  in  a  crown,  the  more  crowns  flie  has 
to  pay.  On  the  contrary,  if  France  is  creditor  for 
a  certain  number  of  gros,  the  lefs  number  of  gros 
there  are  in  a  crown,  the  more  crowns  flie  will  re- 
ceive. The  ftate  lofes  alfo  as  buyer;  for,  there 
inuft  be  the  fame  number  of  gros  to  purchafe  the 
fame  quantity  of  merchandizes;  and  while  the 
change  is  low,  every  French  crown  is  worth  fewer 
gros.  For  the  fame  reafon  the  ftate  gains  as  a 
feller:  I  fell  my  merchandize  in  Holland  for  a  cer- 
tain number  of  gros;  I  receive  then  more  crowns 
in  France,  when  for  every  fifty  gros  I  receive  a 
crown,  than  I  fhould  do  if  I  received  only  the  fame 
crown  for  every  fifty-four.  The .  contrary  to  this 
takes  place  in  the  other  ftate.  If  the  Dutch  are  in- 
debted a  certain  number  of  crowns  to  France,  they 
will  gain ;  if  this  money  is  owing  to  them,  they 
will  Jofe  ;  if  they  fell,  they  lofe  ;  and  if  they  buy, 
they  gain. 

It  is  proper  to  purfue  this  fomething  farther. 
When  the  exchange  is  bel6w  par ;  for  example,  if 
it  be  at  fifty  inftead  of  fifty-four,  it  fliould  follow, 
that  France,  on  fending  bills  of  exchange  to  Hoi* 
land  for  fifty-four  thoufand  crowns,  could  buy  mer- 
chandizes only  to  the  value  of  fifty  thoufand ;  and 
that,  on  the  other  hand,  the  Dutch  lending  the  value 
of  fifty- thoufand  crowns  to  France,  might  buy  fifty- 
four  thoufand,  which  makes  a  difference  of  ^ ;  that 
is,  a  lols  to  France  of  more  than  ^ ;  fo  that  France 
would  be  obliged  to  fend  to  Holland  ~  more  in  fpe- 
H  4  cie 
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Book  ^jg  or  merchandize,  than  (he  would^o  was  the  cx^ 
CUap/io.  change  at  par.   And  as  the  mifchief  muft  conftant-f 
ly  increafe,  becaufe  a  debt  of  this  kind  would  bring 
the  exchange  ftill  lower,  France  would  in  the  €fi4 
be  ruined.     It  feems,  I  fay,  as  if  this  (hould  cer- 
tainly follow  i  and  yet  it  does  not,  becaufe  of  tht 
(h)  Sec     principle  which  I  have,  Q)  elfewhere  eftablifced  i 
chap.  a»!  which  IS,  that  ftates  conftantly  lean  towards  a  baU 
lance,in  order  to  preferve  their  independency.  Thui 
-    they  borrow  only  in  proportion  to  their  ability  iq 
pay,  and  meafure  their  buying  by  what  they  fell  5 
and  taking  the  example  from  above,  if  the  cx-r 
change  falls  in  France  from  fifty-four  to  fifty,  the 
putch  who  buy  merchandizes  in  France  to  the 
value  of  a  thoufand  crowns,  for  which  they  ufed 
to  pay  fifty-four  thoufand  gros,  would  now  pay 
only  fifty  thoufand,  if  the  French   would  confenc 
to  it.     But  the  merchandize  of  France  will  rife 
infenfibly,  and  the  profit  will  he  fhared  between 
the  French  and  the  Dutch  j  for  when  a  merchant 
can  gain,  he  eafily  fhares  his  profit:  there  arifes 
then  a  communication  of  profit  between  the  French 
and  the  Dutch.     In  the  fame  manner  the  French, 
who  bought  merchandizes  of  Holland  for  fifty- 
four  thoufand  gros,  and  who  when  the  exchange 
was  at  fifty- four,  paid  for  them  a  thoufand  crowns^ 
will  be  obliged  to  add  y  more  in  French  crowns  to 
buy  the  fame  merchandizes.  But  the  French  mer- 
chant being  fenfible  of  the  lofs  he  fufiers,   will 
take  up  lefs  of  the  merchandize  of  Holland.     The 
French  and  the  Dutch  merchant  will  then  be  both 
lofers,  the  ftate  will  infenfibly  fall  into  a  balance, 
and   the  lowering  of  the  exchange   will  not  be 
attended  with  all  thofe  inconvehiencies  which  mo 
had  reafon  to  fear. 
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A  tierthaftt  »dy  l^nd  his  ftock  into  a  Wgn  ^^^ 
country,  when  the  exchange  is  below  par,  without  dap.  vh 
ittjwlng  hb  fbrlutie ;  bicaufe,  when  it  returns,  he 
necovefs  what  he  htd  loft ;   but  a  prince,    who 
fends  only  l^ecic  into  a  foreign  country,  which 
never  can  Wturn,  is  always  a  lofer. 

When  the  tncrchants  have  great  deaKngs  in  any 
country,  the  ^ychange  thtre  infallibly  tifes.  Thia 
proceeds  frofft  their  entering  into  many  engage- 
ments* buying  great  quantities  of  merchandizes, 
md  drawing  upon  foreign  countries  to  pay  for 
them. 

A  prince  may  amafs  great  wealth  in  his  domi- 
hions,  and  yet  fpecie  may  be  really  fcafce,  and  re- 
latively common;  for  inftance,  if  this  ftate.  is 
indebted  for  itoany  nfjetchandizes  to  a  foreign  coun- 
try, the  extihange  will  be  low,  though  fpecie  be 
fcarce. 

The  exchange  of  all  places  coftftantly  tends  t6 
a  certain  proportion,  and  that  in  the  very  nature  of 
things.  If  the  courfe  of  exchange  from  Ireland  to 
England  is  below  par,  and  that  df  England  to  Hol- 
land is  alfo  under  par,  that  of  Ireland  to  Holland 
will  be  ftill  lower;  that  is,  in  the  compound  ratio 
of  that  of  Ireland  to  England,  ancl  that  of  iBng- 
land  to  Holland ;  for  a  Dutch  merchant,  who  can 
have  his  fpecie  indireftly  from  Ireland,  by  the 
way  of  England,  will  not  chufe  to  pay  dearer,  by 
having  it  in  the  direft  way.  This,  I  fay,  ought  na* 
turally  to  be  the  cafe :  but,  however,  it  is  not  ex- 
actly fo'i  there  are  always  circumftances  which 
vary  thefe  things ;  and  the  different  profit  of  draw- 
ing by  one  place,  or  of  drawing  by  another,  con- 
ftttutes    the  particular  art  and  dexterity  of  the 

bankers. 
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Book  bankers,  which  docs  not  belong  to  the  prefent 
Chap.  10.  fubjeft. 

When  a  ftate  raifes  its  fpecie,  for  inftance,  whea 
it  gives  the  name  of  fix  livrcs,  or  two  crowns,  to 
what  was  before  called  three  livrcs,  or  one  crown, 
this  new  denomination,  which  adds  nothing  real  to 
the  crown,  ought  not  to  procure  a  fingle  gros.more 
by  the  exchange.  We  ought  only  to  have  for  the 
two  new  crowns,  the  fame  number  of  gros  which 
we  before  received  for  the  old  one.  If  this  docs 
not  happen,  it  muft  not  be  imputed  as  an  eflfe£k  of 
the  regulation  itfelf ;  but  to  the  novelty  and  fud- 
dennefs  of  the  affair.  The  exchange  adheres  to 
what  is  already  eftabliflied,  and  is  not  altered  till 
after  a  certain  time. 

When  a  ftate,  inftead  of  only  railing  the  fpecie 
by  a  law,  calls  it  in,  in  order  to  diminilh  its  fize, 
it  frequently  happens,  that  during  the  time  taken 
up  in  pafling  again  through  the  mint,  there  are 
two  kinds  of  money  •,  the  large,  which  is  the  old, 
and  the  fmall,  which  is  the  new ;  and  as  the  large 
is  cried  down,  as  not  to  be  received  as  money,  and 
bills  of  exchange  muft  coniequently  be  paid  in  the 
new,  one  would  imagine  then,  that  the  exchange 
Ihould  be  regulated  by  the  new.  If,  for  example. 
In  France  the  ancient  crown  of  three  livres,  being 
worth  in  Holland  fixty  gros,  was  reduced  one  half, 
the  new  crown  ought  to  be  valued  only  at  thirty. 
On  the  other  hand,  it  fcems  as  if  the  exchange 
ought  to  be  regulated  by  the  old  coin  ;  becaufethe 
banker  who  has  fpecie,  and  receives  bills,  is  obliged 
to  carry  the  old  coin  to  the  mint,  in  order  to 
change  it  for  the  new ;  by  which  he  muft  be  a 
lofer.  The  exchange  then  ought  to  be  fixed  be- 
tween 
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tmen  the  value  of  the  old  coin,  and  that  of  the  »«>,•< 
new.  The  value  of  the  old  is  decreafed,  if  we  may  ciy^  m, 
call  it  fo,  both  becaufe  there  is  already  fome  of  the 
new  in  trade,  and  becaufe  the  bankers  cannot  keep 
up  to  the  rigour  of  the  law ;  having  an  intereft  ia 
letting  loofe  the  old  coin  from  theit  chefts,  and 
being  fometimes  obliged  to  make  payments  with 
it.  Again,  the  Value  of  the  new  fpecie  muft  rile; 
becaufe  the  banker  having  this,  finds  himfelf  in  1, 
iitusttion,  in  which,  as  we  (hail  immediately  prove» 
he  vnll  reap  great  advantage  by  procuring  the  ofd*  / 

The  exchange  ihould  then  be  fixed,  as  I  have  al« 
ready  faid,  between  the  new  and  the  old  coin.  For 
then  the  bankers  find  it  their  intereft  to  fend 
the  old  out  of  the  kingdom  ;  becaufe  by  this  me- 
thod they  procure  the  fame  advantage  as  they  could 
receive  from  a  regular  exchange  of  the  old  Ipe- 
cie,  that  is,  a  great  many  gros  in  Holland ;  and 
in  return,  a  regular  exchange  a  little  lower,  between 
the  old  and  the  new  ipegie,  which  would  bring 
many  crowns  to  France. 

Suppofe  that  three  livres  of  the  old  coin  yield 
by  the  adual  exchange  forty-five  gros,  and  that  bf 
fending  this  fame  crown  to  Holland,  they  receive 
fixty  ;  but  with  a  bill  of  forty-five  gros,  they  pro- 
cure a  crown  of  three  livres  in  France,  which  be- 
ing fent  in  the  old  fpecie  to  Holland,  ftill  yields 
fixty  gros :  thus  all  the  old  fpecie  would  be  fent 
out  of  the  kingdom,  and  the  bankers  would  run 
away  with  the  whole  profit. 

To  remedy  this,  new  mcafurcs  muft  be  taken. 
The  ftatc,  which  coined  the  new  fpecie,  would  it- 
felf  be  obliged  to  fend  great  quantities  of  the  okl 
to  the  nation  which  regulates  the  exchange,  and 
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^oK  by  thus  gaining  ctedit  thtre^  raife  tJic  efXchAftg& 
oiwp*  10.  pretty  nearly  to  as  many  gfos  for  a  Crown  of  thrc6 
livres  out  of  the  country.  !  fay,  to  nearly  the 
fame ;  for  while  the  profits  arc  fmaH,  the  banker^ 
will  not  be  tempted  to  fend  it  abroad,  beCaufe 
of  the  expense  bf  carriage,  and  the  danger  o( 
confifcation. 

It  is  fit  that  we  Ihould  giv^  a  very  ckar  idea  ot 
this.  Mr.  Bernard,  or  any  other  banker  employed 
by  the  ftate,  propofes  bilk  upon  Holland,  and  give* 
them  at  one,  two,  or  three  gros  higher  than  the  ac- 
»  tual  exchange  ;  he  has  made  a  provifion  in  a  foreign 
country,  by  means  of  the  old  fpecie  which  he  has 
continually  been  fending  thither ;  and  thus  he  has 
raifed  the  exchange  to  the*point  we  have  juft  men* 
tioned.  In  the  mean  time,  by  difpofing  of  his.  bills,- 
he  feizes  on  all  the  new  fpecie,  and  obliges  the  other 
bankers,  who  have  payments  to  make,  to  carry 
their  old  fpecie  to  the  mint ;  and,  as  he  infenfibly 
obtains  all  the  fpecie,  he  obliges  the  other  bankers 
to  give  him  bills  of  exchange  at  a  very  high  price. 
By  thefe  means,,  his  profit,  in  the  end,  compen- 
fates,  in  a  great  meafure,  for  the  lofs  he  fufFered  at 
the  beginning. 

It  is  evident,  that  during  thefe  rr^nfaftions,  the 
ftate  muft  be  in  a  dangerous  crifis.  Specie  muft  be- 
come extremely  fcarce ;  i .  becaufe  much  the  greateft 
part  is  cried  down  -,  2.  becaufe  a  part  will  be  fent 
into  foreign  countries;  3.  becaufe  every  one  will  lay 
it  up,  as  not  being  willing  to  give  that  profit  to  the 
prince,  which  he  hopes  to  receive  himfelf.  It  is 
dangerous  to  do  it  flowlyj^nd  dangerous  alfb  to 
do  it,  in 'too  much  hafte.  If  the  fuppofcd  gain 
be  immoderate,  the  inconvenicncies  increafc  in 
proportion. 
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We  fee,  fwn  what  ku  been  already  6id,  that  ^^^r  • 
when  the  exchange  i»  lower  than  thefpcciCai  a  pro-chap*i%^ 
fie  mny  be  made  by  fending  it  abroad  9  for  tbQ 
fame  reafoii)  when  it  is  hig^r  than  the  fpecie^ 
^re  is  profit  in  caufing  it  to  return. 

But  there  is  a  (;aie  in  which  profit  may  be  mad^ 
by  fending  the  fpecie  out  of  the  kingdom,  when  the 
^change  is  at  par  ;  thftt  is,  by  fending  it  into  a 
ibreign  amntry  to  be  coined  over  again.  When 
k  returns,  sin  advantage  may  be  made  of  it,  whc-r 
Acr  it  be  circulated  in  tbp  country,  qr'paid  fox 
foreign  bills. 

If  a  com|>any  has  .been  eroded  in  a  ftate  witb 
*  a  prodigious  ftock,  xftnd  Ithis  ftock  has  in  a  few 
montks  been  raifibd  twenty  or  twenty-five  times 
above  the  original  pufi;hafe  j  if,  again,  the  fam^ 
fta&e  cftablifbed  ii  bank,  whofe  bills  were  to  perform 
the  office  of  fpecie,  while  the  numerary  value  of 
thefe  bills  was  prodigious,  in  order  to  anfwer  to 
the  numerary  vajue of  tb^ftocks,  (this  is  Mr.  Law's 
Syftem  ;)  it  would  follow,  from  the  nature  of  things, 
that  thefe  ftock^  and  thefe  biHs  would  vanifli  in 
the  fame  manner  as  they  atx)fe.  Stocks  cannot  fud- 
denly  be  raifed  twenty  or  twenty-five  times  above 
their  original  value,  without  giving  a  number  of 
people  the  means  of  procuring  immenfe  riches  in 
paper :  every  one  would  endeavour  to  fcqure  his  for- 
tune ;  and  as  the  exchange  offers  the  moft  eafy  way 
of  removing  it  from  home,  or  conveying  it  whither 
one  pleafes,  people  would  inccflanrly  remit  a  part 
of  their  cfFeds  to  the  nation  that  regulates  the  ex- 
change. A  projeft  for  making  continual  remittances 
into  a  foreign  country,  muft  lower  the  exchange; 
Let  us  fuppofe,  that  at  the  time  of  the  Syjiem^  in 

proportion 
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^Q^  proportion  to  the  ftandard  and  weight  of  the  filvef 
io»  coin^  the  exchange  was  fixed  at  forty  gros  to  the 
crown ;  when  a  vaft  quantity  of  paper  became  mo- 
ney, they  were  unwilling  to  give  more  than  thirty- 
nine  gros  for  a  crown,  and  afterwards  thirty-eight, 
thirty- feven,  &c.  This  proceeded  fofar,  that  after 
a  while  they  would  give  but  eight  gros,  and  at  laft 
there  was  no  exchange  at  all. 

The  exchange  ought  in  this  cafe  to  have  regulated 
the  proportion  between  the  fpecie  and  the  paper  of 
France.  Ifoppofe,  that  by  the  weight  and  ftandard 
of  the  lilver,  the  crown  of  three  livres  in  filver  was 
worth  forty  grofs,  and  that  the  exchange  being 
made  in  paper,  the  crown  of  three  livres  in  pa- 
per was  worth  only  eight  gros,  the  difference  was 
four^ fifths.  The  crown  of  three  livres  in  paper 
was  then  worth  four-fifths  lefs  than  the  crown 
of  three  livres  in  filver.  : 

C  H  A  P.    XL 

Of  the  Proceedings  of  the  Romans  with  refpeSi 
to  Money. 

HOW  great  foever  theexertion  of  authority  had 
been  in  our  times,  with  refpeft  to  the  fpecie 
of  France  during  the  adminiftration  of  two  fuccef- 
cefTive  miniflers,  ftill  it  was  vaftly  exceeded  by  the 
Romans;  not  at  the  time  when  corruption  had 
crept  into  their  republic,  nor  when  they  were  in  a 
ftate  of  anarchy  -,  but  when  they  were  as  much  by 
their  wifdom  as  their  courage,  in  the  full  vigour 
of  the  conftitution,  after  having  conquered  the  ci- 
ties of  Italy,  and  at  the  very  time  that  they  dif- 
puted  for  empire  with  the  Carthaginians. 

'    '^-.^  And 
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And  here  t  am  pleafcd  that  I  have  an  opportu-  ^^SJL^ 
nity  of  examining  more^  clofely  into  this  matter,  chap.  xi/ 
that  no  example  may  be  taken  form  what  can  ne- 
ver juftly  be  calljd  one. 

In  the  firft  Punic  war  the  (*)  as^  which  oujghtto  C)  PHnv^ 
be  twelve  ounces  of  copper,  weighed  only  two,  and  h^^  • 
jn  the  fccond  it  was  no  more  than  one.     This  re-'*^*  3^ 
trenchment  anfwers  to  what  we  now  call  the  raiGng      "*' 
of  coin.     To  take  hialf  the  filvcr  from  a  crown  of 
fix  livres,  in  order  to  make  two  crowns,  or  to  raife 
it  to  the  value  of  twelve  livres,  is  precifely  the  fame 
thing. 

They  have  left  us  no  ta^nument  of  the  manner 
in  which  the  Romans  conducted  this  affair  in  the 
firft  Punic  war ;  but  what  they  did  in  the  fecond, 
is  a  proof  of  the  moft  confummate  wifdom.  The 
republic  found  herfelf  under  an  impoQibilicy  of 
paying  her  debts  :  the  as  weighed  two  ounces  of 
copper,  and  the  denarius,  valued  ;  at  ten  nfes, 
weighed  twenty  ounces  of  copper.  The  republic 
being  willing  to  gain  half  on  her  creditors,  made 
tht  as  (^)  of  an  ounce  of  copper,  and  by  this  (k)  ibid, 
means  paid  the  value  of  a  denarius  with  ten  ounces. 
This  proceeding  mull  give  a  great  IJiock  to  the 
ftate ;  they  were  obliged  therefore  to  break  the  force 
of  it,  as  well  they  could.  It  was  in  itfelf  unjuft,  . 
and  it  was  neceffary  to  render  it  as  little  fo  as  pof- 
fible.  They  had  in  view  the  deliverance  of  the  re- 
public, with  refpeft  to  the  citizens-,  they  were  not 
therefore  obliged  to  diredl  their  view  to  the  delive- 
rance of  the  citizens,  with  refpe6b  to  each  other. 
This  made  a  fecond  ftep  neceffary.  It  was  ordain- 
ed, diat  the  denarius,  which  hitherto  contained 
but  ten  afes,  fhould  contain  fixteen.     The  refult 

of 
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?Q^^  of  thisi  dpublq  ppcnttip;!  was,  that  w^ik  th^  ?ftdl- 
C^^*».  tors  of  the  republic  Ipft  one  half*,  thofe  of  indi* 
viduals  bft  only  a  fifth  f* ;  the  price  of  ni^r^han-* 
dizes  was  increafed  only  a  fiftl^ }  the  re;^}  change  of 
the  m>iwy  yfUOtHy  a  fifth.  The  other  otHifcquMces 
arc  obvipup. 

The  Romans  then  concJu<aed  tj^ee^lves  witl^ 
grt»ter  prudence  than  we, '  who  in  our  trmf^ioM 
invplYcd  both  the  publip  treafiire,  »pd  the  foftunca 
of  individuals.  But  this  is  not  a]l  s  {;heir  ,aS»r  wa$ 
carried  Pn  amidfl:  more  favour^bjk  circ^9)ftan€c$ 
than  ours. 

CHAP.     Xli. 

TAe  Circumjiances  in  fphi$h  the  |lpmans  changed 
the  Value  of  their  Specie. 

TH  E  R  E  was  formcriy  very  little  gold  and  fil- 
ver  in  Italy.     This  country  has  few  or  no 
mines  of  gold  or  fiiver.     When  Rome  was  taken 
(kj  Pliny,  by  thijfiauls,  they  found  only  a  thoufand  C)  weight 
^^*  33»     of  gold.  And  yet  the  Romans  iad  fackcd  many 
'    '•   -   powerful  cities,  and  brought  home  their  wealth. 
For  a  long  time  they  made  tife  of  none  but  copper 
money ;  and  it  was  not  tilt  after  the  peace  with 
(0  Frcin-  Pyrrhufl,  that  they  had  fiiver  enough  to  coin  (') 
iib."s!*oV  money:  they  made- denarii  of  this  metal  of  the 
§^c^      value  of  ten  afes  :f,  or  ten  pounds  of  copper.     At 
that  time  the  proportion  of  fiiver  was  to  that  of 
copper,  as  i  to  960.     For  as  the  Roman  denarius 
was  v^ued  at  ten  afes,  or  ten  pounds  of  copper,  it 

•  They  received  ten  ounces  of  copper  for  twenty, 

t  They  received  fixteen  ounces  of  copper  for  rcventy. 

X  Freinlhenuus^  lib.  ^.  decad.  ».    They  (Irqck  alio,  UfB  the 

fame  author,  half 'denarii,  called  qauuu:ii  ^  and  quarters,  called 

Merccs« 

was 
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was  worth  on  hundred  and  twenty  ounces  of  cop*  ^^  ^  ^ 
jper ;  and  as  the  fame  denarius  was  valued  only  at  Chap.  lu 
one-eighth  of  an  ounce  of  filvcr  *i  thus  produced 
the  above  proportion. 

When  Rome  becariie  miftrefs  of  that  part  of 
Italy  which  is  neareft  to  Greece  and  Sicily,  by  de- 
grees  (he  found  herfelf  between  two  rich  nations, 
the  Greeks  and  the  Carthaginians.     Silver  increaf- 
ed  at  Rome ;  and  as  the  proportion  of  i  to  960 
between  filver  and  copper  could  be  no  longer  fup- 
ported,  fhe  made  feveral  regulations  with  refpeft  to  . 
fnoneyj  which  to  us  are  unknown.    However,  at 
the  beginning  of  the  fecond  Punic  war,  the  ("*)  (")  Pliny'* 
Roman  denarius   was  worth  no  more  than  twenty  Hb.  33/  * 
ounces  of  copper;  and  thus  the  proportion  between ^^*  '3- 
iilver  and  copper  was  no  longer  but  as  i  to  160. 
The  reduftion  was  very  confiderablc,  fince  the  re- 
ptibltc  gainftd  five-fixths  upon  all  copper  crloney. 
J^ut  fhe  did  only  what  was  neceffary  in  the  nature 
of  things,  by  cftablifhing  the  proportion  between 
the  metals  iilade  ufe  of  as  moneys 

The  peace  which  terminated  the  firft  Punk  war, 
left  the  Romans  matters  of  Sicily.  They  foon  en- 
tered Sardinia ;  afterwards  they  began  to  know 
Spain  5  and  thus  the  quantity  of  filver  increafed  at  * 

Rome.     They  took  meafures  to  reduce  the  (")  de-Hlb*^« 
naVius  from  tVenty  ounces  to  fixteen,  which  had 
thfe  efFcd:  of  ptrtttng  a  nearer   proportion  between 
the  filver  and  coppet  -,  thus  the  proportion,  which 
Was  bdFore  ak  i  to  1 60,  was  now  made  as  i  to  1 2^* 

If  we  examine  into  the  conduft  of  the  Romans, 
we  fhall  never  find  them  fo  great  as  in  chufing  a 

•  An'  e^ghtti,  according  to  Kadieus  j  according  to  Other  aii- 
thorsy  a  feventh. 

Vol-*  j{^  I  proper 
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^xxn     P^^P^^  conjunfture  for   performing  any  cxtraor* 
Chap.  I's.  drnary  operation. 

CHAP.     XIIL 

Proceedings  with  refpeSl  to  Money  in  the  Time  of 
the  Emperors. 

IN  the  changes  made  in  the  fpecie  during  the 
time  of  the  republic,  they  proceeded  by  dim-i- 
nifhing  ic :  the  ftate  repofed  in  the  people  the 
knowledge  in  its  wants ;  and  did  not  pretend  ta 
deceive  them.  Under  the  emperors,  they  proceeded 
by  way  of  allay,  Thefe  princes,  reduced  to  de^ 
fpair  even  by  their  liberalities^  found  themfelves 
obliged  to  degrade  the  fpecie ;  an  indireft  method, 
which  diminifhed  the  evil,  without  feeming  to 
touch  it.  They  with- held  a  part  of  the  gift  and 
yet  concealed  the  hand  that  did  it ;  and,  without 
fpeaking  of  the  diminution  of  tlie  pay,  or  of  the 
gratuity,  it  was  found  diminiflied. 
(•)  Sec  We  even  ftill  fee  (°)  In  cabinets  a  kind  of  mc- 

Toubcrr's  ^'^^  which  arc  called  plated;  and  are  only  pieces 
Science  of  of  copper  Covered  with  a  thin  plate  of  filver.  This 
Pa'rfs  edit,  n^oney  is  mentioned  in  a  fragment  of  the  77th 
of  1739-     book  of  Dio  (p). 

fp^^Extraa  Didius  Julian  firft  began  to  debafe  it.  We  find 
^n/v7cc?  ^^^  ^^  ^^'"  ^^  *  Caracalla  had  an  allay  of  more 
(1)  See  Sal  than  half;  that  of  Alexander  Severus  (^)  of  two 
votte,ibid.  ^i^jj.j3 .  ^^g  debafing  ftill  increafed,  till  ur^er  Gal- 
C)  Ibid,  l^enus  (')  nothing  was  to  be  fcen  but  copper  fil- 
♦      vered  over. 

*  See  SavottCf  part  2.  chap.  is.  and  Le  Journal  des  Scavans 
of  the  28th  of  July,  on  a  difcovery  of  fifty  thouiand  meaak. 
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It  IS  evident,  that  fuch  violent  proceedings  could  ^^xii* 
not  take  place  in  the  prefent  age  j  a  prince  might  Chap.  13, 
deceive  himfelf,  but  he  could  deceive  no  body  elfe. 
The  exchange  has 'taught  the  banker  to  draw  a 
comparifon  between  all  the  money  in  the  worlds 
arid  to  cftablifli  its  juft  value.     The  ftandard  of 
money  can  be  no  longer  a  fecret.  Were  the  prince, 
to  begin  to  allay  his  filver,  every  body  elfe  would 
continue  it,  and  do  it  for  him  ;  the  fpecie  of  the 
true  ftandard  would  go  abroad  firft,  and  nothing 
would  be  lent  back  but  bafe  metal.     If,  like  the 
Roman  emperors,  he  debafed  the  filver,  without 
debafing  the  gold,  the  gold  would  fuddenly  dif- 
appear,  and  he  would  be   reduced  to  his  bad   (li- 
ver.    The  exchange,  as  I  have  faid  in  the  pre- 
ceding book  (*)»  has  deprived  princes  of  the  op-  (0  Chap; 
portunity  of  (hewing  great  exertions  of  authority,  '^' 
or  at  leaft  has  rendered  them  inefFeftual. 

CHAP.     XIV^. 

How  the  Exchange  is  a  Conjiraint  on  defpotic 
Power. 

MUSCOVY  would  have  defcendcd  from  its 
defpotic  power,  but  could  not  The  efta- 
blifhment  of  commerce  depended  on  that  of  the 
exchange,  and  the  tranfadtions  were  inconfiftenc 
with  all  its  laws. 

In  1745,  the  Czarina  made  a  law  to  expel  the 
Jews,  becaufe  they  remitted  into  foreign  countries 
the  fpecie  of  thofe  who  were  banilhed  into  Siberia,  . 
as  well  as  that  of  the  foreigners  entertained  in  her 
fervice^  As  all  the  fubjedts  of  the.  empire  are 
flavcs,  they  can  neither  go  abroad  therafclves,  nor 

I  2  fend 
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Book  f^^d  away  their  efFedts  without  pcrmiflion.     The 
Chap.  15.  exchange  which  gives  them  the  means  of  remit- 
ting their  fpecie  from  one  country  to  another,  is 
therefore  entirely  incompatible  with  the  laws  of 
Mufcovy. 

Commerce  itfelf  is  inconfiftent  with  the  Rufliani 
laws.  The  people  are  compofed  only  of  flaves 
•employed  in  agriculture,  and  of  Haves  called  ec- 
qlefiaftics  or.  gentlemen,  who  are  the  lords  of 
thofe  flaves  :  there  is  then  no  body  left  fdM*  the 
third  eftate*  which  ought  to  be  compofed.  of  me- 
chanics and  merchants. 

CHAP.     XV. 

T/ie  PraSfice  of  fome  Countries  in  Italy. 

THEY  have  made  laws  in  fome  part  of  Italy 
to  prevent  fubjefts  from  felling  thetr lands,  in 
order  to  remove  their  fpecie  into  foreign  countries. 
Thefe  laws  may  be  good,  when  the  riches  of  a  ftate 
are  fo  connefted  with  the  country  itfelf,  that  there 
would  be  great  difficulty  in  transferring  them  to 
another.  But  fince,  by  the  courfe  of  exchange, 
riches  are  in  fome  degree  independent  on  any  par- 
ticular ftate,  and  fince  they  may  with  fo  much  eafe 
be  conveyed  from  one  country  to  another  •,  that 
muft  be  a  bad  law  which  whil  not  permit  perfons 
for  their  own  intereft  to  difpofe  of  their  land?, 
while  they  can  difpofe  of  their  money.  It  is  a 
bad  law,  becaufe  it  gives  an  advantage  to  move- 
able effc<5ls,  in  prejudice  to  the  land  ;  beeaufe  it 
deters-  ftrangers  from  fettling  in  the  country  ;  and, 
m  Ihort,  becaufe  it  nn^iy  be  dudei 

C  H  A  P^ 
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CHAP.    XVI; 

7he  AJjiJlance  a  State  may  derive  from  Bankers. 

TH  E  bankers  bulinefs  is  to  change,  not  to  lend  Book 
money.    If  the  prince  makes  ufe  of  them  to^j,^"^. 
exchange  his  fpecie,  as  he  never  docs  it  but  in  great  aad  17. 
affairs,  the  lead  profit  he  can  give  for  the  remit- 
tance, becomes  confiderable  ;  and  if  they  demand 
large  profits,  we  may  be  certain  that  there  is  a 
fault  in  the  adminiftration.    On  the  contrary,  when 
they  are  employed  to    advance  fpecie,    their  art 
confifts  in  procuring  the  greateft  profit  for  the  ufe 
of  it,   without  being  liable  to  be   charged  with 
ufury. 

CHAP,    XVIL 
Of  public  Debts. 

Come  have  imagined,  that  it  was  for  the  ad- 
vantage  of  a  ftate  to  be  indebted  to  itfelf :  they 
thought  that  this  multiplied  riches,  by  incrcafing 
the  circulation. 

Thpfe  who  are  of  this  opinion  have,  I  believe^ 
confounded  a  circulating  paper  which  reprefcnts 
money,  or  a  circulating  paper  which  is  the  fign  of 
the  profits  that  a  company  has,  or  will  make  by 
commerce,  with  a  paper  which  reprefcnts  a  debts*' 
The  two  firft  arc  extremely  advantageous  to  the 
ftate  :  the  laft  can  never  be  fo ;  and  all  that  we 
can  expedl  from  it  is,  that  individuals  have  a  good 
fecurity  from  the  government  for  their  raoney. 
But  let  us  fic  the  incoavcnicncies  which  xefulc 
from  it. 

I  3  .  ^-  If 
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^  xir*^        I.  If  foreigners  poffefs  much  paper  which  re-^ 
Chap.  17.  prefents  a  debt,  they  annually  draw  out  of  the  na- 
tion a  confiderablc  fum  for  intereft. 

2.   A  nation  that  is  thus  perpetually  in*  debt, 
^  ought  to  have  the  exchange  v^ry  low. 
*      3.  The  taxes  rajfed  for  the  payment  of  the  in- 
tereft of  the  debt,  are  a  hurt  to  the  manufaftures, 
by  raifing  the  price  of  the  artificers  labour.  M 

4.  It  takes  the  true  revenue  of  the  ftate  frorn 
thofe  who  have  aftivity  andJndullry  to  convey  it 
to  the  indolent,  that  is,  it  gives  the  conveniencies 
for  labour  to  thofe  who  dp  not  labour,  and  clogs 
with  difficulties  the  induftrious  artift, 

Thefe  are  its  inconveniencies  :  I  know  of  no  ad- 
vantages. Ten  perfons  have  each  a  yearly  incoirtp 
of  a  thoufand  crowns,  either  in  land  or  trade ;  this 
raifes  to  the  natipn,  at  fiv^per  cent,  a  capital  of  two 
hundred  thoufand  crowns.  If  thefe  ten  perfons  em- 
ployed the  half  of  their  income,  that  is,  five  thou- 
fand crowps,  in  paying  the  intereft  of  an  hundrec^  t 
thoufand  crowns  which  they  had  borrowed  of 
others,  that  would  be  only  to  the  ftate,  as  two  f 
'  hundred  thoufand  crowns;  that  is,  in  the  language 
of  the  Algebraifts,  200,000  crowns  —  100,000 
crowns  +  100,000  crowns  n  200,000. 

People  are  thrown  perhaps  into  this  error,  by 
reflefting,  thait  the  paper  which  reprefents  the  debt; 
of  a  nation  is  the  fign  of  riches  j  for  none  but  a 
rich  ftate  can  fupport  fuch  paper,  without  falling 
into  decay.  And  if  it  does  not  fall,  it  is  a  proof 
that  the  ftate  has  other  riches  befides.  They  fay 
that  it  is  not  an  evil,  becaufe  there  are  refources 
againft  it ;  and  that  it  is  an  advantage,  fince  thefe 
refources  furpafs  the  evil.    '  -^ 

CHAP, 


i 
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CHAP.     XVIII. 

Of  the  Payment  of  public  Debts. 

T  T  is  neceflary,.  that  there  fliould  be  a  proper-  ^^J^/- 
•*•  tion  between  the  ftate  as  creditor,  and  the  (late  chap.  18. 
as  debtor.      The  ftate  may  be  a. creditor  to  in- 
finity, but  it  can  only  be  a  debtor  to  a  certain 
ilegree  ;    and  when  it  furpafles  that   d.egree,  the 
title  of  creditor  vanifhcs. 

If  the  credit  of  the  ftate  has  never  received  the 
leaft  blemifh,  it  may  do  what  has  been  fo  happily 
pradlifed  in  one  of  the  kingdoms  (')  of  Europe  ;.(t)  Erg. 
that  is,  it  may  acquire  a  great  quantity  of  fpecie,^*'^^^ 
'and  offer  to  reimburfc  every  injdividuaj,  at  Jeaft  if 
they  will  not  reduce  their  intereft.  When  the  ftate 
borrows,  the  individuals   fix  the  intereft  5  when  it 
pays,  the  intereft  for  the  future  is  fixed  by  the  - 
ftate. 

It  is  not  fufficient  to  reduce  the  intereft :  it  is  ne- 
ceflkry  to  eredt  a  finking  fund  from  the  advantage 
pf  xhe  rjsdudlion,  in  order  to  pay  every  year  a  part 
■of  the  capital :  a  proceeding  fo  happy,  that  its 
fuccefs  incrcafes  every  day. 

When  the  credit  of  the  ftate  is  not  entire,  there 
Is  a  new  reafon  for  endeavouring  to  form  a  finking 
fund,  becaufe  this  fund  being  once  eftabliftied, 
will  foon  procure  the  public  confidence. 

I .  If  the  ftate  is  a  republic,  the  government  of 
which  is  in  iw  own  nature  confiftent  with  its  enter- 
ing into  projefts  of  a  long  duration,  the  capital  of 
the  finking  fund  may  be  inconfiderable  *,  but  ic 
is  neceflary  in  a  monarchy  for  the  capital  to  be 
much  greater. 

I  4  2.  The 
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^socii^  2.  The  regulations  ought  to  be  (6  ordered,  that 
Chap.  i8.  all  the  fubjecfts  of  the  ftate  may  fupport  the  weight 
of  the  eftablifhment  of  thcfe  funds,  becaufe  they 
have  all  the  weight  of  the  eftablilhment  of  the 
debt ;  thus  the  creditor  of  the  ftate,  by  the  fqnas 
he  contributes,  pays  himfclf. 

3.  There  are  four  clafles  of  men,  who  pay  the 
V  debts  of  the  ftate ;  the  proprietors  of  the  land, 
thofe  engaged  in  trade,  the  labourers  apd  artificers, 
and,  in  fine,  the  annuitants  either  of  the  ftate,  or  of 
private  people.  Of  thefe  four  clafles  the  laft,  in  a 
cafe  of  neceflity,  one  would  imagine,  ought  leaft 
to  be  fpared,  becaufe  it  is  a  clafs  entirely  paflive, 
while  the  ftate  is  fupported  by  the  aftive  vigour  of 
the  other  three.  But  as  it  cannot  be  higher  taxed, 
without  deftroying  the  public  confidence,  of  which 
the  ftate  in  general,  and  thefe  three  clafles  in  par- 
ticular, have  the  utmoft  need ;  a?  a  breach  in  the 
public  faith  cannot  be  made  on  a  certain  numbec 
of  fubje6ls,  without  feeming  to  be  made  on  all ; 
as  the  clafs  of  creditors  is  alwqys,  the  moft  expofed 
to  the  projefts  ofminifters,  and  always  in  their 
pye,  and  under  their  immediate  infpeftion,  the 
ftate  is  obliged  to  give  them  a  Angular  protec- 
tion, that  the  part  which  is  indebted  may  never 
have  the  leaft  advantage  over  that  which  is  th? 
creditor. 

CHAP.     XIX. 

Of /ending  upon  Inter^Ji. 

Q  P  E  C  I E  is  the  fign  of  value.  It  is  cyWei^t, 
^  that  he  who  has  occafion  for  this  fign,  ough; 
to  pay  fof  the  ufe  of  ir,  as  well  as  for  every  thin^ 

elfe 


i^« 
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fik  that  he  has  occaGon  for*    All  the  difference  is,  ^^xil 
that  other  things  may  be  ekher  hir«d  or  bought ;  Chap,  ij, 
whilft  money,  which  is   the   price  9f  things,  ca  n 
only  be  hired,  and  not  bought*. 

To  lend  roon/ey  wijchou^  intcrcft,  is  certainly  an 
afbioa  laudable  and  cKtregiely  good ;  but  is  is  obr 
viouSy  that  it  is  only  a  cpunfel  of  religion,  and 
not  a  civil  la^. 

In  order  that  tfade  noay  be  fuccefsfully  carried 
on,  .it  is  pecieflr^ry  xhu  a  price  be  fixed  on  the  u(e 
of  fpepie  'y  but  this  fliiould  he  very  incon&krable. 
If  it  be  too  high,  the  merchant,  who  fees  that  it 
will  coft  him  more  ia  intereft  than  he  can  gain  by 
commerce,  will  undertake  nothing;  if  there  is  no 
confideration  to  be  paid  for  the  ufe  of  fpecie,  no 
body  will  lend  it ;  s^nd  here  too  the  merchant  will 
undertake  nothings 

>  I  am  miftaken^  when  I  fay  no  body  will  lend  : 
the  affairs  of  fociety  will  ever  make  it  neceffary. 
Ufury  will  be  eftablilhe.d  j  buf  with  all  the  diforders 
with  which  it  h^s  l?een  conftantly  attended. 

The  laws  of  Mahomet  confound  ufury  with  lend-^ 
jng  upon  intereft.  Ufury  increafes  in  Mahometan 
countries,  in  proportion  to  the  feverity  of  the  pro- 
hibition. The  lender  indemnifies  himfelf  for  thp 
danger  he  undergoes  of  fuffering  the  penalty. 

In  thofe  eaftern  countries,  the  greateft  part  of 
the  people  are  fecure  of  nothing  ;  there  is  hardly  ^ 
;^ny  proporcipn  between  the  aftual  poffeffion  of  ^ 
fum,  and  the  Ijope  of  receiving  it  again  after  hav- 
ing lent  it :  ufury  then  rtiuft  be  raifed  in  propor- 
tion to  the  danger  of  iiifpjyency.     9 

*  yy^  Tp^^  nqt  here  pf  goi4  and  iilver  cqafidered  as  a  mer* 
jljandize* 

6  CHAP. 
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CHAP.    XX. 

Of  maritime  Vfury. 

xxiif  nP  ^  ^  greatnefs  of  maritime  ufury  is  founded 
Ghap.  20,  •■•  on  two  things  :  the  danger  of  the  fea,  which 
makes  it  proper  that  thofe  who  expofe  their  fpecie, 
fliould  not  do  it  without  confiderable  advantage ; 
andtheeafe  with  which  the  borrower,  by  the  means 
of  commerce,  fpeediJy  accomplilhes  a  variety  of 
great  affairs.  But  ufury,  with  refped  to  land- men, 
not  being  founded  on  either  of  thcje  two  reafons, 
is  either  prohibited  by  the  legiflators,  or,  what 
is  more  rational,  reduced  to  proper  bounds. 

CHAP,   xxr. 

Of  lending  by  ContraSi  and  the  State  of  Ufury 
among fi  the  Romans. 

BE S I D E S  the  loans  made  for  the  advantage 
of  commerce,  there  is  ftill  a  kind  of  lending 
by  a  civil  contradt,  from  whence  rcfults  intereft  or 
ufury. 

As  the  people  of  Rome  increafed  every  day  Jn 
power,  the  magiftrates  fought  to  infinuate  them- 
felve  in  their  favour,  by  enafting  fuch  laws  as 
were  moft  agreeable  to  them.  They  retrenched 
capitals ;  they  firft  lowered,  and  at  length  pro- 
hibited intereft  ;  they  took  away  the  power  of 
confining  the  debtor's  body  :  in  fine,  the  abolition 
of  debts  was  contended  for,  whenever  a  tribune 
was  difpofed  to  render  himfelf  popular. 

Thefe  continual  changes,  whether  made  by  the 
laws,  or  by  the  plebifcita,  naturalized  ufury  at 

Rome; 
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Rome :   for  the  creditors   feeing  the  people  their  ^xn*^ 
debtor,  their  legiflator,  and  their  judge,  had  no  Chap.  zi. 
longer  any  confidence  in  their  agreements :    the 
people,  like  a  debtor  who  has  loft  his  credit,  could 
only  tempt  them  to  lend,  by  allowing  an  exorbi- 
tant intereft ;  efpecially  as  the  laws  applied   a  re- 
medy to  the  evil  only  from  time  to  time,  while  the 
complaints  of  the  people  were  continual,  and  con- 
ftantly   intimidated  the   creditors*    This  was  the 
caufe  that  all  honeft  means  of  borrowing  and  lend- 
ing yvere  abolilhed  at  Rome,  and  that  the  moft 
monftrous  ufury  eftablifhed  (°)  itfelf  in  that  city,  (°)  Tacit, 
notwithftanding  the  ftridl  prohibition  and  feverity  ni^i, ' 
of  the  law.     This  evil  was  a  confequence  of  the 
feverity  of  the  laws  againft  ufury.  Laws  exceffive- 
\y  good  are  the  fource  of  cxceffive  evil.     The  bor- 
rower found  h^mfelf  under  a  neceffity  of  paying 
fpr  the  intereft  of  the  money,  and  for  the  danger 
the  creditor  underwent  of  fufFering  the  penalty  of 
the  law. 

CHAP-      XXII. 

Thejame  SubjeSi  continued. 

TH  E  primitive  Romans  had  not  any  laws  to 
regulate  the  rate  of  ufury*.  In  the  contefts 
which  aroie  on  this  fubjeA  between  the  plebeians 
and  the  patricians,  even  in  the  f  fedition  on  the 
Mom  facer y  nothing  was  alledged,  on  the  one  hand, 
but  juftice  i  and  on  the  otber^  but  the  feverity  of 
contracts. 

*  Ufury  and  intereft  among  the  Romans .  fignified  the  fame 
thing, 
f  See  Dionyfius  Halicar.  who  has  defcribed  it  fo  well« 

They 
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BojDic  They  then  only  followed  private  agreements^* 

Cbap.  2*.  which,  I  believe,  were  moft  commonly  at  twelve 
fer  cent,  fen  annum.  My  reafon  is,  that  in  the*  an- 
cient language  of  the  Romans,  intereft  at  fix  per 
cent,  was  called  half  ufury,  and  intereft  at  three 
fer  cent,  quarter  ufury*  Total  ufury  muft  therefore 
have  been  intereft  at  twelve  fer  cent. 

But  if  it  be  alked,  how  fuch  great  intereft  could 
be  eftabliflied  amongft  a  people  almoft  without 
commerce  ?  I  anfwer,  that  this  people,  being  very 
often  obliged  to  go  to  war  without  pay,  were 
under  a  frequent  neceffity  of  borrowing:  and  as 
they  inceffantly  made  happy  expeditions,  they  were 
commonly  very  able  to  pay.  This  is  vifible  from 
the  recital  of  the  contefts  which  arofe  on  this  fub- 
jeft;  they  did  not  then  difagree  concerning  the 
avarice  of  creditors,  but  laid,  that  thofe  who  com- 
plained might  have  been  able  to  pay,  had  they 
lived  in  a  more  f  regular  manner. 

They  then  made  laws,  which  had  only  an  in- 
fluence on  the  prefent  fitu;ition  of  affairs  :  they  or^ 
dained,  for  inftance,  that  thofe  who  enrolled  them- 
felves  for  the  war  they  were  engaged  in,  (hould 
pot  be  molefted  by  their  creditors  -,  that  thofe  who 
werjB  in  prifon,  (hould  be  fet  at  liberty-,  that  the 
pioft  indigent  fhoujd  be  fent  into  the  ccbnies: 
?nd  fometimes  they  opened  the  public  treafury^ 
The  people,  being  eafed  of  their  prefent  burthensj^ 
became  appea&d  \  and  as  they  required  nothing 
for  thfi  futvire^  the  fpnate  were  far  fboix)  providing 
againft  it.      * 

•  VfHTf  fmifffh  tr.mt(U^  fMdrMtts,  Sec  the  fevtrtl  tiHes' 
of  the  digefts  and  codes  on  ufury,  and  efpecially  the  17th  law, 
with  the  note^,  ^<f  C^i^nV. 

t  See  Appius's  fpeech  on  this  fubje^l  in  Pionyf,  Hali^arnaiT. 

At 
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At  the  time  when  the  lenate  maintained  the  caufe  ^xxii 
of  ufury  with  fo  much  conftancy,  the  Romans  were  chap.  %%. 
diftinguilhed  by  an  extreme  love  of  frugality,  po- 
verty, and  moderation:  but  the  confticution  wa$ 
fuch,  that  the  principal  citizens  alone  fupported  all 
the  cxpenccs  of  government,  while  the  common 
people  payed  nothing.  How  then  was  it  poflible 
to  deprive  the  former  of  the  liberty  of  purfuing 
their  debtors,  and  at  the  fame  time  to  oblige  them 
to  execute  their  offices,  and  to  fupport  the  repub- 
lic amidft  its  moft  prdffing  neceflities  ? 

Tacitus  (*)  fays,  that  the  law  of  the  twelve  ta- {.*)  ^""^^• 
bles  fixed  the  intereft  at  one  per  cent.  It  is  evi- 
dent that  he  was  miftaken,  and  that  he  took  an- 
other law,  of  which  I  am  going  to  fpeak,  for  the 
law  of  the  twelve  tables.  If  this  had  been  regu- 
lated in  the  law  of  the  twelve  tables,  why  did  they 
nor  make  ufe  of  its  authority  in  the  difputcs  which 
afterwards  arofe  between  the  creditors  and  debtors  ? 
We  find  not  any  veftige  of  this  law  upon  lend- 
ing at  intereft  ;  and  let  us  have  but  never  fo-  lit- 
de  knowledge  of  the  hiftory  of  Rome,  we  ihall 
fee  that  a  law  like  this  could  not  be  the  work  of  (y)  in  the 
the  decemvirs.  Rom^^ 

The  Licinian  law,  made  (^)  eight-five  years  af-  388. 
ter  that  of  the  twelve  tables,  was  one  of  thofejl^^'^'^j'*^* 
temporary  regulations  of  which  we  have  fpoken.  (f)  Undo- 
It  ordained,  that  what  had  been  paid  for  intereft  xtt^L^vl 
Ihould  be  dedufted  from  the  principal,  and  the  reft  ^"^'  7- 
diicbarged  by  three  equal  payments.  Defence 

In  the  year  of  Rome  ^^^^  the  tribunes  Duellius  ^f^*^*  ^P'*- 
and  Menenius  caufed  a  law  to  be  pafted,  which  Laws,  ar- 
i-tduced  the  ihtereft  to  (')  one  per  cent,  per  annum,  tide  Ufrty 
It  is  this  law  which  Tacitus  (•)  confounds  with  1^5,^""*^* 

that 
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^JL?^^  that  of  the  twelve  tables,  and  this  was  the  6rfl:  e\^er  * 
Chap.  2^.  made  by  the  Romans  to  fix  the  rate  of  intereft. 
(t)  sem-  'pgjj  years  after  *,  this  ufury  was  reduced  one 
ufura.  half  (**)  ;  and  in  the  end  entirely  aBoli(hed(')  ;  and 
cjfu^fays'if  we  may  believe  fome  authors  whom  Livy  had 
>Annai.  read,  this  was  under  the  confulate  of -f-C.  Mar- 
tius  Rutilius,  and  Q^  Servilius,  in  the  year  of 
Rome  413. 

It  fared  with  this  law  as  with  all  thofe  in  which 
the  legiflator  carries  things  to  excefs  ;  an  infinite 
number  of  ways  were  found  to  elude  it.  They 
enafted  therefore  many  others  to  confirm,  correft, 
and  temper  it.  Sometimes  they  quitted  j:  the  laws  to 
follow  the  common  praclice,  at  others,  the  com- 
mon praftice  to  follow  the  laws  ;  but  in  this  cafe* 
cuftom  eafily  prevailed.  When  a  man  wanted  to 
borrow,  he  found  an  obftade  in  the  very  law  made 
in  his  favour  ',  this  law  muft  be  evaded  by  the 
perfon  it  was  made  to  fuccour,  and  by  the  perfon 
condemned.  Sempronius  Afellus,  theprsbtor,  hav- 
ing permitted  the  ||  debtors  to  aft  in  conformity  to 
()  In  the  the  laws,  was  ('*)flain  by  the  creditors  for  attempt- 
ytai  cf  jj^g  jQ  revive  the  memory  of  a  feverity  that  could 
663.         no  longer  be  fupported. 

I  quit  the  city,  in  order  to  call  an  eye  on  the 
provinces. 

•  Under  the  confulate  of  L.  Manliui  Torquatus,  and  C.  Plau^ 
tjus,  according  toT.  Liv,  iib.  7.  This  is  the  law  mentioned  by 
Tacitus,  Annal.  lib.  6. 

f  This  law  was  paffed  at  the  inftance  of  M.  Genucius,  tri- 
bune of  the  people.    TV/.  Li'v.  lib.  7.  towards  the  end. 

X  Veteri  jam  more  f anus  receptum  erat.  Appian,  on  the  CivH 
^ar,  lib.  x. 

II  Permifit  eos  legibus  agere^  Appian,  on  the  Civil  war,  lib.  !■ 
and  the  Epitome  of  Livy,  lib.  64. 
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1  have  fomewhere  elfe    C)  obfcrved,  that  the  ^^S^ 
Roman  provinces  were  exhaufted  by  a  feverc  and  chap.  tzi 
arbitrary  government.     But  this  is  not  all,  they  ('^  ®°^^ 
were  alfo  ruined  by  a  mod  fliocking  ufury. 

Cicero  takes  notice  (0,  that  the  inhabitants  ofcO'Lettew 
Salamis  wanted  to  borrow  a   fum  of  money  atjlj;^"*^"** 
Rome,   but  could  not,    becaufe  of  the  Gabinian  »i. 
law.     We  muft  therefore  enquire  into  the  nature 
of  this  law. 

As  foon  as  lending  upon  intereft  was  forbidden 
at  Rome,  they  contrived  (^)  all  forts  of  means  to  («)  Livy» 
elude  the  law  ;  and  as  their  allies  (^),  and  the  (»»)  ibid. 
Latins,  were  iiot  fubjedb  to  the  civil  laws  of  the 
Romans^  they  employed  a  Latin,  or  an  ally  to 
lend  his  name,  and  perfonate  the  creditor.  The 
law  therefore  had  only  fubjedled  the  creditors  to 
a  matter  of  form,  and  the  public  were  not  re- 
lieved. 

.    The  people  complained  of  this  artifice  -,  and  Ma- 
rius   Sempronius,  tribune   of  the  people,   by  th^ 
authority  of  the  fenate,  caufed  a  plebifcitum  to  be 
enaded  (')  to  this  purport,  that  in  regard  to  loans,  (0  In  the 
the  laws  prohibiting  ufury  betwixt  Roman  citizens,  of  Romci 
Ihould  equally  take  place  between  a  citizen  and  Sec  Livy. 
an  ally,  or  a  citizen  and  a  Latin. 

At  that  time  they  gave  the  name  of  allies  to 
the  people  of  Italy  properly  fo  called,  which  ex- 
tended as  far  as  the  Ar-no  and  the  Rubicon,  and 
was  not  governed  in  the  form  of  a  Roman  province. 

It  is  an  obfervation  of  Tacitus  C"),   that  new  O  Annal, 
frauds  were  conftantly  committed,  whenever  any     *  '  . 
laws    were   paffed  for  the   preventing  of  ufury. 
Finding  themfelves  debarred  from  lending  or  bor- 
rowing in  the  name  of  an  ally,  they  foon  con- 
trived 


^^n    ^"^^^  ^^  borrow  of  fome  inhabitant  of  the  pro* 

diap. »«.  vifices. 

To  remedy  this  aBufe,  they  were  obliged  to  cria^ 

(^y  In  the  a  new  law;  and  Gabinius  (')  upon  the  pafling  of 

5 R^l.  ^^^  famous  law,  which  wa^  intended  to  prevent 
the  corruption  of  fufFrages^  muft  naturally  have 
refk&cdf  that  the  beft  way  to  attain  this  end,  was 
to  difcourage  the  lending  upon  ihtereft  :  thefci 
were  two  objefts  naturally  connefted ;  for  ufury 

(m)SeeCi-a)ways  ihcrcaied  at  the  tinifie  of  el^ftioiis  (™),  be- 

Atiictis     ^^^  ^^y  ^^^  ^"  ^^^^  ^^  mbney  to  bribe  the 
libi.4i  €p^  voters.     Ir  is  plain,  that  the  Gabinian  law  had  ex- 
15311   1  'i^j^^j.^  ^j^  Senatas  Cortfultum  of  Marcus  Sempro- 
niuito  the  provinces,  fi nee  the  people  of  Salamrs 
could  not  borrow   money  at  Rome,    becauft  of 
that  very  law,    Brutus,  under  fiflitious  names,  lent 
C)  Cicero  them  fome  money  (")  at  four  per  eenP.  a  month  *, 
1^,^^'^p^'and  obtained  for  that  purpofe  two  Senatus  Con- 
*©•  fultums  -,  in  the  former  of  which  it  was  exprefsly 

mentioned,  that  this  loan  Ihould  not  be  confidered 
a$  an  evafion  of  the  law  *!•,  and  that  the  go- 
vernor of  Sicily  fhould  determine  according  to 
the  ftipulations  mentioned  in  the  bond  of  the 
Salaminians. 

As  lending  upon  interefl:  was  forbidden  by  the 
.Gabinian  law  between  provincials  and  Roman  citi- 
zens, and  the  latter  at  that  time  had  all  the 
money  of  the  globe  in  tHeir  hands,  there  wa^  a 
Dcceffity  for  tempting  them  with  the  bait  of  ex- 


*  Pcmtpey  having  lent  600  talent's  to  Icing  Aiiobarzanes,  macSe 
tliat  prince  pay  him  thirty-three  Attic  talents  every  thirty  days. 
Cic.ad  An,  lib.  3.  ep,  21.  lib.  6.ep.  11, 

t  Ut  jiequc  Salauiiniis,  ncque  cur  eis  dediflct,  frandi  eflet. 
Ibid. 

travagant 
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travagant  intereft,  to  the  end  that  the  avaricious   ^Ji^J^ 
might  thus  lofe  fight  of  the  danger  of  lofing  their  clap,  »*• 
money.     And  as  thejr  were  men  of  great  f)ower 
in  Rome,  *hO  awed  the  magiftrares,  and  over- 
ruled the  laws,  they  were  emboldened  to  fend, 
and  to  extort  great  ufury.     Hence  the  provinces 
were   fucceffively  ravaged   by  every  one  who  had   - 
driy  credit  in  Rome  :  2tnd  as  each  governor,  ^t 
catering  upon  this  province,  publifhed  his  ediift*, 
wherein  he  fixed  the  rate  of  intereft  in  what  mari- 
ner   he  pfeafed,    the   legiflaturc   played  into   the 
hands  of  avarice,  and  the  latter  ferved  the  mean 
purpofes  of  the  fegiflator. 

But  the  public  bufinefs  muft  be  carried  on  ;  and 
wherever  a  total  inadion  obtains,  the  Rate  is 
undone.  On  fome  occafioh  the  towns,  the  cor- 
porate bodies,  and  focieties,  as  well  as  private  peo- 
ple, were  under  a  neceffity  of  borrowing ;  a  nccef- 
fity  but  too  urgent,  were  it  only  to  repair  thq 
ravages  of  armies,  the  rapacity  of  magiftrates,  the 
extortions  of  colleftors,  and  the  corrupt  praftices  - 
daily  introduced ;  for  never  was  there  at  one  pe- 
riod fo  much  poverty  and  opulence.  The  fenate, 
being  poflefled  of  the  executive  power,  grahted, 
through  neceffity,  and  oftentimes  through  fa- 
vour, a  permiffion  of  borrowing  from  Roman 
citizens,  fo  as  to  enadl  decrees  for  that  par- 
ticular purpofe.  But  even-  thefe  decrees  were 
difcredited  by    the    law ;    for    they    might  give 

•  Cicero*s  edift  fixed  it  to  one  per  cent,  a  month,  with'  in- 
tereft upon  intereft,  at  the  expiration  of  the  year.  With  regard 
to  the  farmers  of  the  republic,  he  engaged  them  to  grant  a 
refpite  to  their  debtors:  if  the  latter  (fid  not  pay  at  the  time 
'  £xed,  be  awarded  the  intereft  mentioned  in  the  bond.  Cic,  ad 
^/.  lib.  6,  ep.  I.  f 

VoL»  II,  K  occafion 


} 
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^xxl  *  ^^^^^^^  ^^  ^^^  people's  ♦  infifting  upqn  new  rates 
ehapi  ^»,  of  intereft,  which  would  augment  the  fianger  of 
lofing  the  capital,  while  they  made  a  farther  exten- 
fion  of  ufury.     I  Ihall  ever  repeat  it,  that  man^. 
KjncJ  are  governed,  not  by  extremes,  but  by  prin- 
ciples of  moderation. 
j[^)  US'        He  pays  le^ft,  fays  Ulpian  ("),  who  pays  latef^. 
Verb.  Jig'  T^VS  decides  the  queftion,  whether  intereft  be  law- 
nif*  ful  *,  that  is,  whether  the  creditpr  c^n  fell  time,  an^i 

the  debtor  buy  if. 

•  Sec  what  Lucretius  fays  in  the  aift  letter  to  Atticus,  lib.  j, 
/Thpre  v/9fi  even  a  general  Scnatus  Coiifultum,  to  fix  the  rate  of 
intereii  at  one  fer  cgtU.  a  month.    See  the  fame  lettpr. 


"1  T  J" 
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BOOK     XXlII. 

Of  Laws  in  the  Relation  they  hear  to 
the  Number  of  Inhabitants, 

CHAP.    I. 

Of  Men  and  Animals  with  refpeSi  to  Multi- 
plication  of  their  Species'. 


D 


ELI  GHTofhiuman  kind  (•),  and  Gods  |««j^ 

above  ;  Chap.  I. 

Parent  of  Rome,    propitious  queen  of^^'^^^' 
love  \  Xucr. 


For  when  the  rifing  fpring  adorns  the  mead. 
And  a  new  fcene  of  nattirc  ftands  difplayM  ; 
*    When  teeming  buds,  and  chearful  greens  appear. 
And  weflern  gales  unlock  the  lazy  year  ; 
The  joyous  birds  thy  welcome  firft  exprefi, 
Whc^e  native  fongs  thy  genial  fire  confefs : 
Then  favage  beafts  bound  o*er  their  (lighted  food. 
Struck  with  thy  darts,  and  tempt  the  raging  flood: 
4f    All  nature  is  thy  gift,  earth,  air,  and  fea  ^ 
Of  all  that  breathes  the  various  progeny 
Stung  with  delight,  is  goaded  on  by  thee. 
Af  O'er  barren  mountains,  o'er  the  flow*ry  plain, 
I      The  leafy  foreft,  and  the  liquid  main, 
^      Extends  thy  uncontroul'd  and  boundlefs  reign. 
Thro*  all  the  living  regions  thou  dofl:  move. 
And  fcatter'ft  where  thou  go*ft  the  kindly  feeds  of 
Jove,     , 

K  %  The 


iq: 
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XXIII*  '^^^  fcmafes  of  brutes  have  an  almoft  cbnftant ' 
Ctiap.  »•  fecundity.  But  in  the  human  fpecies,  the  manner 
of  thinking,  the  charafter,  the  paflions,  the  .  hu- 
njour,  the  caprice,  the  idea  of  prefcrving  beauty, 
the  pain  of  child- bearing,  and  the  fatigue  of  a  too 
numerous  family,  obftrudt  propagation  a  thoufand 
different  ways. 

C  H  A  P.     II. 

Of  Marriage, 

THiE  natural  obligation  of  the  father  to  pro* 
vide  for  his  children  has  eftablifbed  marriage^ 
which  makes  known  tlhe  perfon  who  ought  to  fulfil 
(h>  The    this  obligation,       Th«  people  C)  mentioned  by 
manVes,    Pomponlus  MeU  (*")  had  no  other  way  of  difco-   * 
(0  Lib.  f .  verihg  him  but  by  refemblance. 

Among  civilized  nations,  the  father^  ♦  is  that 
perfon  on  whom  the  laws,  by  the  ceremony  of 
.  marxiage,  h^ve  fixed  this  duty  •,  becaufe  ,they  find 
in  him  the  man  they  w^nt. 

Amongft  brutes  this  is  an  obligation  wjiich  tfa^ 
mother  can  generally  perform  i  but  it  is  much 
more  extenfive  amongft  men.  Their  childrep  inr 
deed  have  reafon  j  but  this  comes  only  by  floW(^e- 
^rees.  It  it  not  fuHicient  to  noucifh  them  \  we  1^ 
rfiuft  alfo  direft  them  :  they  can  already  live  5  but 
they  cannot  govern  thsmfelves. 

Illicit  conjundions  cojitribute  \>u%  little  to  the        ^ 

propagation  of  the  fpecies.     The  fether,  who    \s 

under  a  natural  obligation  to  nourifh  and  educate 

.  his  children,  is   not  then  fixed  •,  and  the  mother^ 

wrph  whom  the  obligation  remains^  finds  a  thou^ 

♦  Pfitffi  efl  quern  rtuptU  demonftrM* 

fand       i 


\ 
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fand  obftacles  from  (hame,  remof fe,  the  cpnftraint  ^^^     \ 
of  herfcx,  and  the  rigour  of  laws;  and  bcfide$,cbap.3« 
(he  generally  wants  the  means.  ^  ** 

Wonaen  who  have  fubmitted  to  a  public  profti- 
tution,  cannot  have  the  convenicncy  of  educating 
their  children :  the  trouble  of  education  is  incotn- 
patible  with  their  ftation ;  and  they  are  fo  corrupt,- 
that  they  can  have  no  protedion  from  the  law. 

It  follows  from  all  this,  that  public  continence 
is  naturally  connefled  with  the  propagation  of  the 
ipecies. 

CHAP,    iir^ 

Of  the  Condition  of  Children,  . 

IT  is  a  didate  of  reafon^  that  when  there  is  a 
marriage,  children  (hould  follow  the  ftation  or 
condition  of  the  father }  and  that  when  there  it 
noty  they  can  belong  to  the  mother  only  *• 

C  H  A  P.    IV. 

Of  Families. 

IT  is  almoft  every  where  a  cuftbm  for  the  wife 
to  pafs  into  the  family  of  the  hufband.     The 
contrary  is  without  any  inconveniency  eftablifhed 
at  Formofa  (^),  where  the  hufband  enters  into  the(*)  Da 
family  of  the  wife.  SSfA'. 

This  law,  which  fixes  the  family  in  a  fucceffionpag.  1^%% 
of  perfons  of  the  fame  fex,  greatly  contributes, 
independently  of  the  flrft  motives,  to  the  propa* 
gaiioii  of  the  human  fpecieis.     The  family  is  a 

•  For  this  reafon^  amone  nations  tliat  have  ilaves,  the  child 
almoft  always  follows  the  ilatjon  or  condition  of  the  mother. 

K  3  kind 


\ 
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^ni^  kind  of  property :  3  man  who  has  children  of  i 
Chap,  5.'  fex  which  does  not  perpetuate  it,  is  never  fatisficd 
if  he  has  not  thofe  who  can  render  it  perpetual. 
.  Names,  whereby  men  acquire  an  idea  of  a  thing, 
which  one  would  imagine  ought  not  to  perifti,  are 
extrenoely  proper  to  infpire  every  family  with  a 
defire  of  extending  its  duration.  There  are  peo- 
ple, amongft  whom  names  diftinguifli  families: 
there  are  others,  where  they  only  diftinguifli  per- 
fons:  the  latter  have  not  the  fame  advantage  as 
the  former. 

CHAP.     V. 

Of  the  feveral  Orders  of  lawful  .wives. 

LAWS  and  religion  fometimes  eftabHih  many 
kinds  of  civil  conjunflions  ;  and  this  is  the 
cafe  among  the  Mahometans,  where  there  are 
feveral  orders  of  wives,  the  children  of  whom  are 
diftinguiflied  by  being  born  in  the  houfe,  by  civil 
contrads,  or  even  by  the  flavery  of  the  mother, 
and  the  fubfequent  acknowledgment  of  the  fa* 
ther. 

It  would  be  contrary  to  reafon,  that  the  \^sf9 
Ihould  ftigmatize  the  children  for  what  it  approved 
in  the  father.  All  thefe  children  ought  therefore 
to  fucceed,  at  lead  if  fome  particular  reafon  does 
not  oppofe  it,  as  in  Japan,  where  none  iaheric 
but  the  children  of  the  wife  givei>  by  the  en>peror. 
Their  policy  demands  that  the  gifts  of  the  em- 
peror ihould  ;iot  be  too  much  divided,  becaufe 
they  fubje&  them  to  a  kind  of  fervice,  like  that 
of  our  anfcient  fiefs^ 

Ther^ 


OP  Laws.  i^^ 

iThefe   are  countries,  where  a  wife  of  tlie  fe-  ^^^  * 
<5ond  rank  enjoys  neafly   the  fame  honours  iri  a  chap.  5/ 
family,  as  in  our  part  of  the  world  are  granted  to 
^n  only  confort :  there  the  children  of  concubines 
are  deemed  to  belong  to  the  firft  or  principal  wife. 
Thus  it  is  alfo  eftablilhed  in  China.    Filial  re- 
{\pc6t  C)i  and  the  ceremony  of  deep  mourning,  are  (^j  tiu 
not  due  to  the  natural  mother^    but  to  her  ap-  ^*/^^^ 
jJointed  by  the  law.  p.  it^j 

By  means  of  this  fidiori,  they  have  no  baf- 
tafd  childfcil;  and  where  fuch  a  fidion  does 
riot  take  place j  it  id  obvious,  that  a  law  to  legi- 
timate the  children  of  concubines,  iiiuft  be  confi- 
dered  as  an  aft  of  violence,  as  th^  bulk  of  the 
nation  would  be  ftigmatized  ty  fiich  a  decree. 
Neither  is  ther6  any  regulation  iri  thofe  countries, 
with  regard  to  children  born  in  akiuUery.  The 
reclufe  liVes  of  woriich,  the  locks^  the  incWures 
dnd  the  eunilchs,-  render  all  infidelity  to  their 
hufbands  fo  difficult,  that  the  law  judges  it  ini- 
|ioffible.  Befides,  the  fame  fword  would  titCT-^ 
minate  thfe  mother  and  the  child. 

CHAP.  vr. 

OfBaftards  in  different  Gwirntnentsl 

np  HEY  have/  therefore^  no  fuch  thing  as  oaf- 
■*•  tards^  where  polygamy  is  permitted  ;  this  dif- 
grace  is  known  only  in  eountries,  m  which  a  mam 
is  allowed  to  marry  but  one  wife.  Here  they  were' 
Obliged  to  ff amp  a  mark  df  infamy  updA  Concu-* 
binage^  and  confequeixtly  they  were  under  a  nc-^ 
cefTity  of  Aigmatizing  the  ifliie  of  fuCh  unlawful 
€onjun(3:ions. 

K  4  In 
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^xxiii        ^"  republics,  where  it  is  neceflary  that  there  fliould 
Cba>.  6.    be  the  pureft  morals,  baftards  ought  to  be  more 
degraded  than  in  monarchies. 

The  laws  made  againft  them  at  Rome  were 
perhaps  too  fevere,  but  as  the  ancient  inftitu- 
'tions  laid  all  the  citizens  under  a  neceflity  of  mar- 
rying ;  and  as  marriages  were  alfo  foftened  by  the 
permiffion  to  repudiate,  or  make  a  divorce  j  no- 
thing but  an  extreme  corruption  of  manners  could 
lead. them  to  concubinage, 

It  is  obfervable,  that  as  the  quality  of  a  cl«. 
tizen  was  a  very  confiderable  thing  in  a  democra- 
tic government,  where  it  carried  with  it  the  fo^ 
vereign  power,  they  frequently  made  laws  in  re- 
fpeft  to  the  flate  of  baftards,  which  had  lefs  re- 
lation to  the  thing  itfelf,  and  to  the  honefty  of 
marriage,  than  to  the  particular  conftitution  of  the 
republic.     Thus  the  people  have  fometimes  ad- 

C)  Arifto-mitted  baftards  into  the  number  C)  of  citizens,  in 

tie,  roll-        J  ,       •     ^  >  ^  , 

tics,  lib.  6.  order  to  mcreafe  their  power  in  oppofition  to  the 

cap*  4*     great.  Thus  the  Athenians  excluded  baftards  from 

the  privilege  of  being  citizens,  that  they  might 

polfcfs  a  greater  fhare  of  the  corn  fent  them  by 

the  king  of  Egypt.       In  fine,  Ariftotle  informs 

(«)ibid.    us  (^),  that  in  many  cities  where  there  was  not  a 

cap.^3.      fufEcient  number  of  citizens,  their  baftards  fuc- 

ceeded  to  their  poffeflions  -,  and  that  when  there 

was  a  proper  number,  they  did  not  inherit. 

CHAP.     VII. 

Of  the  Father* s  Conjent  to  Marriage. 

'TH'  H  E  confent  of  fathers  is  founded  on  their^ 
-*     authority,  that  is,  on  the  right  of  prpperty.^ 

"    '  It' 
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It  IS  alfo  founded  on  their  love,  on  their  reafon,  and  Book 
on  the  uncertainty  of  that  of  their  childrenj  whom  chap.  7. 
youth  confi/ies  in  a  (late  of  ignorance,  and  paffion 
in  a  ftatc  of  ebriety. 

In  the  fmall  republics,  or  Angular  inftitutions  al* 
ready  mentioned,  they  might  have  laws  which  gave 
to  magiftrates  that  right  of  infpe£tion  over  the 
marriages  of  the  children  of  citizens,  which  na- 
ture had  already  given  to  fathers.  The  love  of 
the  public  might  there  equal  or  furpafs  ail  other 
love.  Thus  Plato  would  have  marriages  regu- 
lated by  the  magiftrates :  this  the  Lacedaemonian 
magiftrates  performed. 

But  in  common  inftitutions,  fathers  have  th?  dif- 
pofal  of  their  children  in  marriage :  their  prudence 
in  this  refpcft  is  always  fuppofed  to  be  fuperior  to 
that  of  ^a  ftranger.  Nature  gives  to  fathers  a 
defire  of  procuring  Tucceflbrs  to  their  children, 
when  they  have  almoft  loft  the  defire  of  enjoy- 
ment themfelves.  In  the  feveral  degrees  of  pro- 
geniture,  they  fee  themfelves  infenfibly  advancing 
to  a  kind  of  immortality.  But  what  muft  be  done, 
if  oppreffion  and  avarice  arife  to  fuch  a  height 
as  to  ufurp  all  the  authority  of  fathers  ?  Let  us 
hear  what  Thomas  Gage  (*")  fays  in  regard  to  the  (h)  A  New 
condua  of  the  Spaniards  in  the  Weft-Indies.  fhe  Wcft- 

According  to  the  number  of  the  Jons  and  daughters  indies,  bf 
that  are  marriageable ^  the  fathers  tribute  is  raifed  oage^^ 
and  incr^afed^  until  they  provide  hufbands  and  wives  P- 3*S; 
for  their  fons  and  daughters^  wbo^  us  foon  as  they^  '^ 
are  married^  are  charged  with  tribute  \  which  that  it 
mgy  increafe^  they  will  fuffer  none  above  fifteen  years 
of  age  to  live  unmarried.    Nay^  tbefet  time  of  mar^ 
riage^  appointed  for  the  Indians  ^  is  at  fourteen  years 

for 


,3?  THE    SPIRIT 

Book  yj,^  f^^  p^an^  and  thirteen  far  the  woman  ;  alledging 

Chap.  7*i    ^hat  tbey  are  fooner  ripe  for  the  fruit  of  wedlock^ 

andfooner  ripe  in  knowledge  and  malice^  andjirength 

for  work  and  fervice^  than  any  other  people.     Nay^ 

fometimes  they  force  them  to  marry ^  who  are  fcarce 

twelve  and  thirteen  years  of  age^  if  they  find  thent 

well  limbed  and  Jlrong  in  body,  explaining  ^  point  of 

.    cne  of  the  canons^  which  alloweth  fourteen  and  fif^ 

teen  years^  Nisi   malitia  suppleat   -«tatem^ 

He  faw  a  lift  of  thefe  taken.     It  was,  fays  he^ 

a  moft  fliameful  affair.     Thus  in  an  adtion  which 

ought  to  be  the  moft  free,  the  Indianis  are  the 

greateft  flaves,     . 

CHAP.     VIII. 

^he  fame  SubjeSi  continued. 

IN  England,  the  law  is  frequently  abufed  by  thd 
daughters  marrying  according  to  their  own 
fancy,  without  confulting  their  parents.  This 
cuftom  is,  lam  apt  to  imagine,  more  tolerated 
there  than  any  where  elfe,  from  a  corifideration, 
that  as  the  laws  have  not  eftablifhed  a  monaftic 
celibacy,  the  daughters  have  no  other  ftate  to  chufe 
but  that  of  marriage,  and  this  they  cannot  refufe. 
In  France,  on  the  contrary,  young  women  have' 
always  the  refource  of  celibacy  ;  and  tlicrefore  the 
law  which  ordains  that  they  (hall  wait  for  the  con- 
fcnt  of  their  fathers,  may  be  more  agreeable,  tni 
this  light  the  cuftom  of  Italy  and  Spain  muft  be 
lefs  rational ;  convents  are  there  eftablifhed,  andf 
yet  they  may  marry  without  the  corifent  of  their 
fathers. 

C«AR 
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CHAP.    IX. 

Of  young  women^ 

YOUNG  women  who  are  conduced  by  mar-    xxnu 
riage  alone  to  liberty  and  pleafurc  \    who  Chap.  9. 
have  a  mind  which  dares  not  think,  a  hc^t  which '^•*"  **• 
dares  not  feel,  eyes  which  dare  not  fee,  cars  which 
dare  not  hear,  who  appear  only  to  fhew  them- 
felvcs  filly,    condemned   without   intcrmiflSon  to 
trifles  and  precepts,    have  fufjcient  inducements 
to  lead  them  on  to  marriage :  it  is  the  young  mea 
that  want  to  be  encouraged. 

CHAP.    X. 

What  it  is  that  determines  to  Marriage. 

WHEREVER  a  place  is  found  in  which 
two  pcrfons  can  live  commodioufly,  there 
they  enter  into  marriage.  Nature  has  a  fufEcient 
propenfity  to  it,  when  unreftraincd  by  the  difli- 
culty  of  fubfiftence. 

A  rifing  people  increafe  and  multiply  extremely.. 
This  is,  becaufe  with  them  it  would  be  a  great  in- 
conveniency  to  live  in  celibacy  •>  and  none  to  have 
many  children.  The  contrary  of  which  is  the  cafe 
when  a  nation  is  formed. 

CHAP.     XL 

Of  the  Severity  of  'Government. 

MEN  who  have  abfolutely  nothings  fuch  as 
beggars,  have  many  children.      This  pro- 
ceeds from  rheir  being  in  the  cafe  of  a  rifing  peo- 
2  pie : 
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5ooK  pie:  it  coils  the  father  nothing  to  give  his  art  to 
ca^iip.  II.  his  oflfspring,  who  even  in  their  infancy  are  the  in- 
flruments  of  this  art.  Thefe  people  multiply  in  a 
rich  or  fuperftitious  country,  becaufe  they  do  not 
fupport  the  burthen  of  fociety  ;  but  are  themfelves 
the  burthen.  But  men  who  are  poor,  only  be- 
caufe they  live  under  a  fevcre,  government  ;  who 
regard  their  fields  lefs  as  the  fource  of  their  fub- 
fiftence,  than  as  a  caufe  of  vexation  j  thefe  men, 
'  I  fay,  have  few  children  :  they  have  not  even  fub- 
fiftence  for  themfelves  ;  how  then  can  they  think  of 
dividing  it  ?  they  are  unable  to  take  c&re  of  their 
own  perfons,  when  they  are  fick ;  how  then  can 
they  attend  to  the  wants  of  creatures,  whofe  in- 
fancy is  a  continual  ficknefs'? 

It.  is  pretended  by  fome  who  are  apt  to  talk  of 

.   '  things  which  they  have  never  examined,   that  the 

greater  the  poverty  of  the  fubjeils,  the  more  nu-  • 

'^  merous  their  families  :    that  the  more  they  arc 

loaded  with  taxes,  the  more  induftrioufly  they  en- 

If  deavour  to  put  themfelves  in  a  ftation  in  which 

they  will  be  able  to  pay  them  :    two   fophifms, 

which  have  always  deftroyed,  and  will  for  ever  be 

the  deftrudlion  6f  monarchies. 

The  feverity  of  government  may  be  carried  to 

fach  an  extreme,  as  to  make  the  natural  fentiments 

deftrudlive  of  the  natural  fentiments  themfelves. 

(i)  A  New  Would  the  wom*en  of  (*)  America  have  refufed  to 

the  Weft,  bear  children,  had  their  mafters  been  lefs  cruel  J 

Indies,  by 
Thomas 
Gage,   , 


p.  97. 
3d  edit* 
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CHAP.    XII. 

Of  the  Number  of  Males  and  Females  in  different 
Countries. 

I  Have  already  obferved  (^),  that  there  are  born  book 
in  Europe  rather  more  boys  than  girls.     It  has  ^.i^^"' 
been  remarked,  that  in  *  Japan  there  are  born  ra-  and  I'j. 
ther  more  girls  than  boys  :   all  things  compared,  ^"^^^jjl^ 
there  muft  be  more  fruitful  women  in  Japan  than  ♦•  ' 
in  Europe,  and  confequently  it  muft  be  more  po- 
pulous. 

We  are  informed  (\  that  at  Bantam  there  are  ten  (»)  Col- 
glrJs  to  one  boy.     A  difproportion  like  this  muft  yfyl^^ 
Caufe  the  number  of  families  there,  to  be.  to  the  that  con- 
number  of  thofe   of  other  climates,  as  i  to  5! ;  Jh^efta/^ 
which  is  a  prodigious  difference.     Their  families  w»fl»ment 
may  be  much  larger  indeed ;  but  there  n\uft  be  Eaft-india 
few  men  in  circumftanccs  fufficient  to  provide  for  ^q^j**"^* 
fo  large  a  family.  '  p.  347- 


CHAP.    XIIL 

Of  Sea-port  Towns. 


T  N  fea-port  towns,  where  men  expole  themfelves 
-*•  to  a  thoufand  dangers,  and  go  abroad  to  live  or 
die  in  diftant  climates,  there  are  fewer  men  than 
women  :  and  yet  we  fee  more  children  there  than 
in  other  places.  This  proceeds  from  the  greater 
cafe  with  which  they  procure  the  means  of  fub- 
Jiftence.  Perhaps  even  the  oily  parts  of  filh  are 
more  proper  to  furnifh  that  matter  which  con- 

•  Sec  Kempfer,  who  gives  a  coni^utation  of  the  people  of 
i4eaco. 

I  ^  tributes 
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^  xm  ^^^^^^^  ^^  generation.  This  niay  be  one  of  the 
Chap.  14.  caufes  of  the  infinite  number  of  people  in  ♦  Japan 
£d^^^"  and  China  f ,  where  they  live  aIn)ofl:  wliolly  on  ("') 
tom.a.  fiih.  If  this  be  the  cafe,  certain  monadic  rules, 
L»?^""  which  oblige  the  monks  to  live  on  filh,  muft  be 
contrary  to  the  fpirit  of  the  legifl^tor  himfelf. 

CHAP.     XIV. 

Of  the  Produ£iions  of  the  Earth  which  require 
a  greater  or  lefs  Number  of  Men* 

PAfture  lands  are  but  little  peopled,  becaufe  they 
find  employment  only  for  a  few.  Corn  lands 
employ  a  great  many  meh^  and  vineyards  infi- 
nitely more. 

It  has  been  a  frequent  complaint  in  England  J, 
that  the  increafe  of  pafture  land  diminifhed  the  in- 
habitants ;  and  it  has  been  obferved  in  France, 
that  the  prodigious  number  of  vineyards  is  pne  oi 
the  great  caufes  of  the  multitude  of  people. 

Thofe  countries  where  coal-pits  furnifli  a  proper 
fubftance  for  fuel,  ha^^e  this  advantajge  over  others, 
that  not  having  the  fame  occafion  for  forefts,  the 
l^nds  may  be  cultivated. 

In  countries  prpdud^ive  of  rice^  thpy  are  at  vaft 
•  pains  in  watering  the  land  •,  a  great  number  of 

•  Japan  is  compofcd  of  a  number  of  illes,  where  there  are  many 
banks,  and  the  fea  is  there  extremely  full  of  filh. 

f  China  abounds  in  rivers, 

J  The  greateft  number  of  the  proprietors  of  land,  fays  biihop 
Burnet,  finding  more  profit  in  felling  their  wool  than  their  corn, 
inclofed  their  eftates:  the  commons,  ready  to  periili  wich  hunger^ 
roCe  up  in  arms;  they  infilled  on  a  divifion  of  the  lands:  the 
young  king  even  wrote  on  this  fubjeft.  And  proclamations  were 
jfiade  againll  thofe  who  iuclofed  their  land^.  AbriJg.  qf  the  Hift^ 
cfths  Reformation, 

men 


O  F    L  A  W  S.  1^3 

men  muft  therefore  be  employed.  BeHdes,  there  Book 
is  lefs  land  required  to  furnifli  fubfiftence  for  a  fa-chap.  15. 
mily,  than  in  thofe  which  produce  other  kinds  of 
grain*  In  fine,  the  land  which  is  elfewhere  em- 
ployed in  raifing  cattle,  ferves  immediately  for  the 
fubfiftence  of  man ;  and  the  labour,  which  in  other 
places  is  performed  by  cattle,  is  there  performed 
by  men ;  fo  th^t  the  culture  of  the  foil  becomes 
|o  man  an  immenfe  manufadture. 

CHAP.    XV. 

Of  the  Number  of  Inhabitants  with  relation  to 
the  Arts. 

WHEN  there  is  an  Agrarian  law,  and  the 
lands  are  equally  divided,  the  country  may 
be  extremely  well  peopled,  though  there  are  but  ^ 
few  arts  ;  becaufe  every  citizen  receives  from  the 
cultivation  of  his  land  whatever  is  neceffary  for 
his  fubfiftence,  and  all  the  citizens  together  con- 
fume  all  the  fruits  of  the  earth.  Thus  it  was  in 
ipmc  republics. 

In  our  prefent  fituatidn,  in  which  lands  are  un- 
equally diftributed,  they  produce  much  more  than 
thofe  who  cultivate  them  are  able  to  confume  ;  if 
the  arts,  therefore  fhould  be  negleded,  and  no* 
thing  minded  but  agriculture,  the  country  could 
not  be  peppled.  Thofe  who  cultivate,  or  employ 
others  to  cultivate,  having  corn  to  fpare,  nothing 
\yould  eng^e  them  to  work  the  following  year : 
th?  fruits  of  the  earth  would  not  be  confumed  by 
]thc  indolent ;  for  thefe  would  have  nothing  with 
Y^hich  they  could  purchafe  them.  It  is  neceffary 
|hcfj  that  the  arts  fliould  be  eftablilhed,  in  order 

that 
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\xin  ^^^^  ^^^  produce  of  the  land  may  be  cohfumed  by 
Chap,  j's-  the  labourer  and  the  artificer.  In  a  word,  it  is 
now  proper  that  many  fhould  cultivate  much  more 
than  is  neceffary  for  their  o\frn  ufe.  For  this  por- 
pofe,  they  muft  have  a  defire  of  enjoying  fupeu- 
fluities  ;  and  'thefe  they  can  receive  only  from  the 
artificer. 

The  nuchines  defigned  to  abridge  arti  are  ndt 
always  ufeful.  If  a  piece  of  workmahfliip  is  of  a 
moderate  price,  fuch  as  is  equally  agreeable  to  the 
maker  and  the  buyer,  thofe  machines  which  would 
render  the  manufadture  more  fimple,  or,  in  other 
words,  diminifii  the  number  of  workmen,  would 
be  pernicious.  And  if  water-mills  were  not  every 
where  eftablilhed,  I  fhould  not  have  believed  them 
fo  ufeful  as  is  pretended,  bccaufc  they  havfe  de- 
prived an  infinite  multitude  of  their  employment, 
a  vaft  number  of  ^erfons  of  the  ule  of  v^ater,  and 
great  part  of  the  land  of  its  fertility. 

CHAP.    XVI. 

Tie  Concern  of  the  Legijlator  in  the  Tropaga* 
tion  of  the  Species. 


R 


EGULATlONS  on  the  number  of  citi- ^ 
zens  depend  greatly  on  circumftances.  There  ^ 


are  dountrics,  in  which  nature  does  all ;  the  legif- 
htor  then  has  nothing  to  do.  Wh'at  n^ed"  is  there 
of  inducing  men  by  lawS  to  propagation,  when  a 
fruitful  climate  yields  a  fumcient  number  of  in-^ 
habitants  ?  Sometimes  the  climate  is  more  favour- 
able than  the  Ibil ;  the  people  multiply,  and  are 
deftroyed  by  famine :  this  is  the  cafe  of  China. 
Hence  a  father  fells  his  daughters,  and  .cxpofea 

bis 
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his  children.  In  Tonquin  ("),  the  fame  caufes  Book. 
produce  the  fame  effeds;  fo  we  need  not,  like  the^^j^l^^^, 
Arabian  travellers  mentioned  by  Renaudot,  fearch  (:)  ^^am- 
for  the  origin  of  this  in  their  fentimenta  C)  on  voyages, 
the  metempfychofis.  ^  m'iwa 

For  the  fame  reafon,  the  religion  of  the  ifle  of  pag.  167* 
Formpfa  {^)  does  not  fuffer  the  women  to  bring  ^'^j^^^^^*^* 
their  children  into  the  world,   till  they  are  thirty-  tion  of 
five  years  of  age :  the  prieftefs  before  this  age,  ^hat'fon. 
by  bruifing  the  belly,  procures  abortion.  tributcd 

.    bliflimeiit 

CHAP.    XVIi.  ome.,^, 

Cy  Greece,  and  tbe  Number  of  its  Inhabitants  .''^^^^i* 

part.  I. 

nr^HAT  efleft  which  in  certain  countries  of  and  ,88*' 
•*"  the  eaft  fprings  from  phyfical  caufes,  was 
produced  in  Greece  by  the  nature  of  the  govern- 
ment. The  Greeks  were  a  great  nation,  com- 
pofed  of  cities,,  each  of  which  had  adlftindt  go** 
vernment  and  feparate  laws.  They  had  no  niore; 
the  fpirit  of  conqueft  and  ambition,  than  thofe  of 
SwilTcrland,  Holland,  and  Germany,  have  at  this 
day.  In  every  republic  the  legiflator  had  in  view 
the  happinefs  of  the  citizens  at  home,  and  their 
power  abn)ad,  left  it  Ihould  pfoi^e  inferior  *  to 
that  of  the  neighbouring  cities.  Thus^  With  the . 
enjoyment  of  a  fmall  territory  and  great  happi- 
nefs, it  was  eafy  for  the  number  of  the  citizens  to 
increafe  ta  fuch  a  degree  as  to  become  burthen- 
fome.  This  obliged  them  ihceflantljrto  fendout 
colonies  f  \  and,  as  tbe  Swifs  do  now,  to  let  their 

•  In  valour,  difcipHne,  and  miliury  excrcifes. 
t  The  Gauls,  who  were  in  the  fame  circumilances^  a^ed  ia 
the  fame  manner.  \ 

Vol.  II.  L  men 
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Book    mcn  out  to  war.  Nothing  was  negleftcd  that  could 
Cbap!"?.  W^^^r  ^^^  ^^o  great  multiplication  of  children. 

They  had  amongft  them  republics,  whofe  con- 
ftitution  was  very  remarkable.  The  nations  they 
had  fubdued  were  obliged  to  provide  fubfiftence 
for  the  citizens.  The.  Lacedaemonians  w^re  fed 
by  the  Helotes,  the  Cretans  by  the  Periecians, 
and  the  Theflalians  by  the  Pcneftes.  They  were 
obliged  to  hav€  only  a  certain  number  of  freemen, 
that  their  flavcs  might  be  able  to  furnifli  them 
with  fubfiftence.  It  is  a  received  maxim  in  our 
days,  that  it  is  neceffary  to  limit  the  number  of 
regular  troops :  now  the  Lacedaemonians  were  an 
army  maintained  by  the  peafants :  ic  was  proper 
therefore  that  this  army  (hould  be  limited ;  with- 
out this  the  freemen,  who  had  aU  the  advant^ea 
of  fociety,  would  ipcreafe  beyond  number,  and 
the  labourers  be  overloaded. 

The  politics  of  the  Greeks   were  particularly 
employed  in   regulating  the  number  of  citizens. 
(q)Rcpub.  Plato  (^)  fixes  them  at   five  thoufand  and  forty^ 
^^^•'^•'      and  he  would   have  them  ftop  or  encourage  pro- 
pagation, as  was  moft  convenient,  by  honours^ 
fliame,  and  the  advice  of  the  old  men ;  he  would 
(0  Ibid,    even  (')  regulate  the  number  of  marriages,  in  fuch 
a  manner,  that  the  republic  might  be  i^ecruited 
without  being  overcharged. 
<;)  Poiit.       If  the  laws  of  a  country,  fays  Ariftotle  (")^  for*- 
capJi6.    ^^^  ^^^  expofing  of  children,  the  number  of  thofe 
brought  forth  ought  to  be  limited.     If  they  have 
ipore  than  the  number  prefcribcd  by  law,  he  ad- 
(0  Ibid,   vifes  (')  to  make  the  women  mifcarry  before  the 
foetus  be  formed. 


The 
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The  fame  author  mentions  the  infamous  means  Book 
H^ade  ufe  of  by  the  Cretans,  to  prevent  th^ir  hav-  chap.  i*r* 
ing  too  great  a  number  of  children  v  a.  proceeding  »**"*i*^' 
too  indecent  to  repeat. 

There  are  places,  fay!s  Ariftotle  ("*)  again,  where  («)  Polity 
the  laws  give  the  privilege  of  being  citizens  to^^p^^^ 
ftrangers^  or  to  baftards,  or  to  thoie  whofe  mo-^ 
thers  only  are  citizens ;  but  as  foon  as  they  have  a 
i!ufiicient  number  of  people,  ihi&  privilege  ceafes. 
The  favages  of  Canada^  burn  their  prifoners  ;  but 
whcjn  they  have  empty  cottages  to"  give' them,  they, 
f eceive  them  into  their  nacioAi. 

Sir  WiUiam*  Petty^  in  his  calculations,  fuppofes 
that  a  man  in  England  is  worth  what  he  would  fell 
for  at  Algiers  *.  This  can  be  true  only  with  re- 
fjptA  to  England.  There  are  countries  where  a^ 
man  is  worth  nothing,  there  are  others  where  he 
is  worth  le(^  than  nothing, 

CHAP.    XVIIl. 

Of  the  State  and  Number  of  People  Before  the 
Romans, 

ITALY,  Sicily,  Afia  Minw,.  Gaul  and  Ger- 
many, were  nearly  in  the  fame  ftate  as  Greece; 
full  of  fmall  nations  that  abounded  with  inhabi- 
tants, they  had  no  need  of  laws  to  increafe  their 
jjumber. 

CHAP.     XIX. 

Of  the  Depopulation  of  the  Glche. 

AL  L   thefe  little  republics  were  fwallowed  up 
in  a  large  otie,  and  the  globe  infenfibly  bc- 

*  ^Ixty  pounds  Aerliii^,  ' 

L.  2  came 
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Book  camfi  depopulated !  in  order  to  be  convinced  of 
Chap.  19.  this,  we  need  only  confider  the  (late  of  Italy  and. 
Greece,  before  and  after  the  vidories  of  the  Ro- 
mans, 
(OLib.6.  »<  Xou  v:illajk  me,  fays  Livy  {^\  wbirt  thiVoU 
"  fci  could  find  foldiers  to  fupport  Jbe  war^  after 
**  having  been  fo  eft^n  defeated.  There  muft  bavtt 
**  been  formerly  an  infinite  number  of  ^people  in  tbofe 
**  countries y  which  at  prefent  would  be  little  better 
*'  than  a  defart,  were  it  not  for  a  few  foldiers  and 
•*  Roman  flavc€** 

"  The  oracles  have  tea  fed ^  fays  Plutarch,  beeaufi 
**  the  places  where  they  fpoke  are  deflroyed.  At  pre* 
^^  fcnt  we  can  fear cely  find  in  Greece  three  tboufand 
^^  men  fit  to  bear  arms,** 
(v)  Lib. 7.  **  tfhall  not  defcribe^  fays  Strabo  (^),  Epifus  and^ 
p.  496.  c(  ^^^  adjacent  places/^  becaufe  theft  countries  are  ifh^ 
"  tirely  defer  ted.  This  depopulation^  which  began  long 
"  ^gOy  fiill  continues  ;  fo  that  the  Roman  foldiers  en* 
"  camp  in  the  houfes  they  have  abandoned  J"*  Wc 
find  the  caufe  of  this  in  Polybius,  who  fays,  that 
Paulus  ^miiius,  after  his~  viftory,  dcftroyed 
feventy  cities  of  Epirus,  and  carried  away  a  hun- 
dred and  fifty  thoufand  flaves. 

C  HA  P.     XX. 

That  the  Romans  were  under  a  Nece/pty  ofmak^ 
ir?g  Lawsy  to  encourage  the  Propagation  of 
the  spades. 

y        nr^  H  E    Romans,  by    deftroying  others,  were 

'    themfclves  deftroyed :    inceffantly  in  adioo, 

in  the    heat  of  battle,  and  in  the   mod  violent 

attempts,  thcry  wore  out  like  a  weapon  kept  con- 

ftantly  in  ufe.  I  (hall 
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I  ihall  not  here  fpcak  of  the  attention  with  which  Book 
they  applied  thcmfelves  to  procure  *  citizens  in  the  cha^"i'i. 
room  of  thofe  they  loft,  of  the  affociations-  they 
entered  into,  the  privileges  they  beftowed,  and  of 
-that  immenfe  nurfery  of  citizens,  their  flaves.  I 
(hall  mention  what  they  did  to  recruit  the  number, 
not  of  their  citizens,  but  of  their  men;  and  as 
thefe  were  the  people  in  the  world,  whd  knew  beft 
how  to  adapt  their  laws  to  their  projcfts^  an  ex- 
amination of  their  conduft,  in  this  refpeft,  cannot 
^e  a  matter  df  indifference.' 

CHAP.     XXI. 

Of  the  Laws  of  the  Ropfians  relating  to  the 
Propagation  of  the  Species ^ 

THE  ancient  law$  of  Rome  etideavpured  great- 
ly to  incite  the  citizens  ta  marriage.  The 
fenate  aixi  the  people  made  frequent  regulations 
on  this  fubjedt,  as  Auguftus  fays  in  his  fpeech  re- 
lated by  Dio..  f).  (0  t-ib. 

Dipqyfigs  Haljcar nafleus  (*)  cannot  believe,  that  (a)  Lib. «. 
after  the  death  of  three  hundred  and  five  of  the 
Fabii,  exterminated  by  the  Veientes,  there  re- 
mained no  more  of  this  family  but  one  fingle 
child ;  becaufe  the  ancient  law,  which  obliged 
every  citizea  to  marry  and  to  educate  all  his  chil- 
dren, +  wa«  ftill  in  force. 

Independently  of  the  laws,   the  cenfors  had  a 
.  particvilar  eye  upon  marriages,  and  according  to 

^  i  have  treated  of  this  in  the  Confideratlon^  on  the  caufes  of  the 
rift  and  declenfion  of  the  Koman  grandeur . 
t  In  the  year  of  Kome  %ti, 

L   3  the 
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Booic    the  exigencies  of  the  republic  engaged  them  to  ic 
phtp!  zl.  by  *  Ihame  and  by  punilhments. 

The  corf upf ion  of  manners  that  beg^n  to  tak|j 

place,  contributed  vaftly  to  difguft  the  citizens  ar 

.gai.nft  marriage,  which  was  painful  to  thofe  who 

had  no  tafte  for  the  pleafures  of  innocence.     Thi3 

jfb^itisin  Is  the   purport  of  tliat  fpecch  (*')  which  Metellu^s 

CeiUus,    Numidicus,    whpn   he  was  icenfor  made   to   the 

^»^  '•       people  :    *'  If  it  were  poffible  for  us  to  do  without' 

*'  wive$^  we  Jhould  deliver  ourfelves  from  this  evil: 

**  but  as  nature  has  ordained  that  we  cannot  liv^ 

^^  very  happily  with  tbem^  nor  fubjift  without  tbem^ 

**  we  ought  to  bav0  more  regard  to  our  own  prefer- 

■ '  vation,  than  to  tranfient  gratifications.^^ 

The  corruption  of  manners  deftroyed  the  cefi- 
forffaip,  which  was  itfelf  eftabliflied  to  dcftroy  the 
corruption  of  manners :  for  when  this  depravation 
()  See  became  general,  the  cenfor  loft  his  power  O, 
'ClT}\d.  ^^^*'  difcords,  triumvirates,  and  profcriptions, 
in  book  5.  weakened  Rome  more  than  .any  war  fhc  had  hi- 
rrsee'^*  therto  engaged  in.  They  left  but  few  citizens  ^^ 
©10,  lib.  and  the  greateft  part  of  them  unmarried.  To  rc- 
^rph?.^  medy  this  laft  evil,  Caefar  and  Auguftus  re-efta- 
liiius  in  blifli'^d  the  cenforfhip^  and  would  even  be  (**)  cen- 
C)  Dio,'  fors  themfelves.  Csefar  gave  { )  rewards  to  thofe 
Suetoni  ^'^^  '^^^  many  children.  All  C^)  women  under 
vs,  life  forty-five  years  of  age,  who  had  neither  hulband 
chajT^ao!  '^^^  children,  were  forbid  to  wear  jewels,  or  to  ' 
Appian,    ride  in  litters  -,  an  excellent  method  thus  to  attack 

lib.  2.of  • 

the  civil  #  ^^  ^,i,at  was  done  in  tliis  refpe6t  in  T.  Livy,  lib.  45,  The 
r?i?  k-  ^P»^<^™^  of  T.  Livy,  lib.  59.  Aulus  Oclliu«,  lib.  i.  cap.  6. 
(•}  bufebi-  Valerius  Maxim  us,  lib.  2.  cap.  19. 

ps,  in  his  I  Cafar^  after  the  civil  war,  having  made  a  fiirvc)'  pf  the 
vhrom-  Roman  citizens,  found  there  were  no  more  than  ont  hundred 
P^?  and  fifty  thoafand  head*  of  families.    Vhrus's  epito:ne^  of  LrOy^ 

jjth  dccad.  •   .      *    '    ."^ 

§  celibacy 
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Celibacy    by  the  power  of  vanity.     The  laws  of  Book 
Auguftus  (*)  wer^  more  prefling  :    he  impofcd  (^)  cw^ii ' 
new  penalties  on   fuch  as  were  not  married,  and  (•)  ^'^o, 
increafed  the  rewards  both  of  thofe  who  were  mar-  (h)'/n  the 
ried,  and  of  thofe  who  had  children.     Tacitus  calls  y^*"*  ^^ 
thefe  Julian  laws(');  to  all  appearance  they  were  73^.   . 
founded  on  the  ancient  regulations  made   by  the  l^^j^alionf, 
fenate,  the  people,  and  the  ccnfors.  Annal.     - 

The  law  of  Auguftus  met  with  innumerable  ob-  (iyin  the 
ftaclcs;  and  thirty-four  years  {^)  after  it  had  beenx^^^'of 
made,  the  Roman  knights   infifted  on   its  being  76a.  Die, 
aboliflied.     He  placed  on  ope  fide  fuch   as  were  ^**^*  ^^' 
married,  and  on  the  other  fide  thofe  who  were  not: 
thefe  laft  appeared  by  far  the  greateft  number  5 
upon  which  the  citizens  were  aftonilhed  and  con- 
founded.    Auguftus,  with  the  gravity  of  the  an- 
cient cenfors,  addreffed  them  in  this  manner  *  : 

*'  While  Jicknefs  and  war  f natch  away  fo  many 
' '  citizens^  what  muft  become  of  this  ft  ate  if  marriages 
**  are  no  longer  contrasted?  the  city  does  not  confift 
*'  of  boufeSy  of  porticos^  of  public  places^  but  of 
**  inhabitants.  Tou  do  not  fee  men^  like  thofe  men- 
*'  tionedin  Fable ^  ft ar ting  out  of  the  earth  to  take 
**  care  of  your  affairs.  Tour  celibacy  is  not  ow- 
**  ing  to  the  dejire  of  living  alone :  for  none  of 
*'  you  eats  or  fteeps  by  himfelf.  Tou  only  feek 
**  to  enjoy  your  irregularities  undifturbed.  Do  you 
**  cite  the  example  of  the  Veftal  Virgins  ?  if  you  prt" 
*'  ferve  not  the  laws  of  Chaftity^  you  ought  to  be  pu^ 
"  nifhed  like  them.  Tou  are  equally '  bad  citizens^ 
**  whether  your  example  has  an  influence  on  the  reft 
**  of  the  worlds  or  whether  it  be  difregarded.     My   - 

^  *  I  have  abridged  this  fpeech,  which  is  of  a  tedious  length  j     * 
It,  13  to  be  round  in  Dio^  lib.  56. 

L  4  *'  onlf 
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Sabinus, 
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only   view  is  the  perpetuity  of  th(  republic r    I 

have  increafed  the  penalties  of  thofe  whfi  have  dif- 
*'  obeyed',    and   with  refpe£f  to    rewards^  they   arc 

fuch^  as  I  do  not  know  whether  virtue  has  ever  re- 
**  ceived greater.  For  lefs  will  a  thoufand  men  expofe 
*'  life  itfelf  \  and  yet  will  not  thefe  engage  you  ta 
**  takeawife^  and provid: for  children?^' 

He  made  a  law,  which  was  called  after  his  name,' 
Julia^  and  Papia  Poppaa^  from  the  names  of  the 
confuls  (*)  for  part  of  that  year.  The  greatnef^ 
of  the  evil  appeared,  even  in  their  being  elected  : 
Pio  ('")  tells  us,  that  they  were  no:  married,  an4 
that  they  had  no  children. 

This  decree  of  Auguftus  was  properly  a  code 
of  laws,  and.  a  fyfte.matic  body  of  all  the  regula- 
tions that  CQuld  be  made  on  this  fubjed.  The 
Julian  *  law§  were  incorporated  into  it ;  and  re- 
ceived a  greater  ftrength.  It  was  fo  extenfive  in 
its  ufe,  and  had  an  influence  on  fo  many  things, 
that  it  formed  the  fined  part  of  the  civil  law  of 
the  Romans. 

We  find  -j  parts  of  it  difperfed  in  the  preciogs 
fragments  of  Ulpian,  in  the  laws  of  the  Digeft, 
colledcd  from  authors  who  wrote  on  the  Papian 
laws,  in  the  hjftorians  and  others  who  have  cited 
them,  in  the  Theodofian  code,  which  aboliflied  them, 
and  in  the  works  of  the  fathers,  who  have  cenfured 
them,  without  doubt,  from  a  laudable  zeal  for  the 
things  of  the  other  life,  but  vj^ith  very  little  knowf 
ledge  of  the  affairs  of  this. 

•  'The  14th  title  of  the  fragments  of  Ulpian  diftinguifbes  rery 
figbtly  be?  we£n  the  Julian  ana  the  Papiao  law. ' 
'   t  James  Godfrey  has  made  a  coliedlion  of  tbefe* 

.    Thcfe 
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Thefe  Hw6   had  many  heads  *,  of  which  we  Sx^njf 
know  thirty r five.     But  to  return  to  my  fubjed  as  chap,  zi 
fpeedily  as  poflible,   I   fliall  begin  with  that  head, 
which  Aulus  Gellius  (")  informs   us   was  the  fe*  C)Lib. ». 
venth,    and  relates   to  ih?  honours  apd   rewards  ^^^'  *^' 
granted  by  that  law. 

The  Romans,   who  for  the  moft  part  fprung 
from  the  cities   of  the  Latins,   which   were  La- 
cedaemonian   C)    colonies,    and   had    received    a  (o)Dionyf. 
part  of  their  laws  even  from  thofe  cities  t>  I'^ad,  |^^j[|.^^5^' 
like  the  Lacedsemonians,  fuch  veneration  for  old 
age,   as  to   give  it  all   honour   and  precedency. 
When  the  republic  wanted  citizens,  fhe  granted 
to  marriage,  and   to  4  rujmber  of  children,  the 
privileges  which  had  beep  given  to  age  C).     She  (p)AuUit 
granted  fome  to  marriage  alone,  independently  of^b.  i"*' 
the  children  which   might  fpring   from  it  :  this  cap*  >s« 
was  called   the   right    of  hufbands.       She    gave 
others  to  thofe  who  had  any  children,  and  larger 
ftill  to  thofe  who  had  three  children.    Thefe  three 
things  muft  not  be  confounded.     Thefe  laft  had 
thofe  privileges  which  married  men  conftantly  en- 
joyed •   as  for  example,,  a  particular  place  in  tlie 
theatre  C^)  ;  they   had  thofe  which  could  only  be  (q)  Sueton 
enjoyed  by  men   who  had  children ;  and  which  ^ugtifio, 
none  could  deprive  them  of*  but  fuch.  as  had  a  cap.  44. 
greater  number. 

Thefe  privileges  were  very  extenftve.  The  mar- 
ried men,  who  had  the  moft  children,  were  always 
preferred  J,  whether  in  the  purfuit,  or  in  the  exer- 

•  The  35th  IS  cited  in  the  19th  law  f.  de  ritu  nuptiarum. 

+  The  deputies  of  RQine,  who  were  fent  to  fearch  into  the 
laws  of  Greece,  went  to  Athejis,  and  to  the  cities  of  Italy. 

X  Tacitus,  lib.  «.  Ut  Humerus  liberorum  in  candidatis  pr<i^^ 
polUret^  quodUje  jubebat, 

^  -  cife 
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Book  cife  of  honours.     The  conful,  who  had  the  nfjoft 

XXIII  \ 

Chap.  21.  numerous  offspring,  was  the  (')  firft  who  received 
(0  Aulas  the  fafces  ;  he  had  his  choice  o(  the  (f)  provinces : 
hb^lT'  ^^^  fenator,  who  had  moft  children,  had  his  name 
cap.  15.  written  firft  in  the  catalogue  of  fenators,  and  was 
w  A^nn  ^^^  ^^^  ^"  giving  his  opinion  (0  in  the  fenate. 
lib.  15.  They  might  even  ftand  foonerthan  ordinary  for  an 
p  ^^6  &  ^^^^f  becaufe  every  child  gave  a  difpcnfation  of  a 
5.  deDe-  year  (").  If  an  inhabitant  of  Rome  had  three  chil- 
cunon.  dren,'  he  was  exempted  from  all  troublefome  of* 
Law  If.  ff.  fices  r^).  The  free-born  women  who  had  three  chil- 
demtttorib.  Jren,  and  the  freed  women  who  had  four,  pafled  (j) 
ind'z^ff!^ out  of  that  perpetual  tutelage,  in  which  they  had 
de^vacati'  been  (')  held  by  the  ancient  laws  of  Ro'me. 
r«/^/.  mu-  As  they  had  rewards,  they  had  alfo  penalties  ♦. 
nerum.  Thofe  who  wcre  not  married,  could  receive  no  ad- 
of  uiplan,  vantage  from  the  will  of  any  perfon  that  was  not 
tit.i9.§s.  a  relation  f  ;  and  thofe  who,  being  married,  had 
tarcr^l'ife  "^  children,  could  receive  only  half  J.  The  Ro- 
of Numa.  mans,  fays  Plutarch  U,  fnarry  only  to  be  heirs,  and 
not  to  have  them. 

The  advantages  which  a  man  and  his  wife  might 
receive  from  each  other  by  will  §,  were  limited  by 
law.  If  they  had  children  of  each  other,  they 
might  receive  the  whole ;  if  not,  they  could  re- 
ceive only  a  tenth  part  of  the  fucccffion  on  the  ac- 

•  See  the  fragments  of  Ulpian,  tit.  14,  15,  16,  17,  and  j8. 
v^hich  compofe  one  of  the  moit  valuable  pieces  of  the  ancient  civil 
law  of  the  Romans. 

t  Sozom.  lib.  i.  cap.  9.  they  could  receive  from  their  relations. 
Frag,  oj  U/pian,  tit.  16.  §  i. 

X  Sozom.  lib.  i.  cap.  9.  &  leg.  unic.  cod.  Theod.  de  Infirm^pa* 
nis  c^Iib  &  orbit.   - 

II  Moral  works,  of  the  love  of  fathers  towards  their  childreiu 

§  See  a  more  particular  account  of  this  in  the  fragm.  oi  Ulpiait, 
tit,  15.  aud  16. 

count 
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count  of  marriage ;  and  if  they  had  any  children  Book 
by  a  former  venter,  as  many  tenths  as  they  had  qy^^^^  ^V. 
children. 

If  a  hufband  abfented  himfelf  (*)  from  his  wife  (OFrapn. 
on  any  other  cauJb  than  the  affairs  of  the  republic,  an,  tix!U^ 
he  could  not  inherit  from  her.  S  «• 

The  law  gave  to  a  iurviving  hufband  or  wife 
fwo  years  ^  to  marry  again,  and  a  year  and  a  half 
in  cafe  of  a  divorce.  The  fathers  who  would  not 
iuflfer  their  children  to  marry,  or  refufed  to  give 
zh^T  daughters  a  porcion,  were  obliged  to  do  it  by 
the  magiftrates  •}-. 

They  were  not  allowed  to  betroth,  when  the  (!»)SccDio, 
'  marriage  was  to  be  deferred  for  more  than  two  no  /sis""' 
years  (*>)  ;  and  as  they  could  not  marry  a  girl  till  ?"^>«» 
ffae  was  twelve  years  old,  they  could  not  be  be-  vio,  cap. 
ithrothed  to  her,  till  (be  was  ten.     The  law  would  J*' 
«ot  fufFer  them   to  trifle  C)  to  no  purpofe  ;  and  lib.  54/ 
wnder  a  pretence    of  being    betrothed,  to  enjoy  *"^g  ^^^^ 
che  privileges  of  married  men.  the  fpeech 

It  was   contrary  to  law,  for  a   man  of  fixty  ^^l 
to  marry  ('*)  a  woman  of  fifty.    As  they  had  given.  >»*>•  5^« 
great  privileges  to  married  men,  the  law  would  ol^uipfanl 
not  fuffer  them  to  enter  into  ufclefs  marriages.  For  iit.i6.and 
the  fame  reafon,  the  Calvifian  Senatus  Gonfuhum  de-  law  *cod. 
clared  the  marriage  of  a  woman  above  fifty,  with  ^-^  *"/''*'• 
g  man  lefs  than  fixty,  to  be  (')  unequal :   fo  that  ^Jfi^p'fi, 

tit.  16.  §3. 

•  Tragm.  of  Iftfian^  tit.  14.  It  fcems  the  firft  Julian  laws  allow- 
ed three  years.  Sptech  of  AuguJIus  in  Dio^  lib.  56.  Suetonius,  ii/e 
of  Augufus^  cap.  34.  Other  Julian  laws  granted  but  one  year  s 
tbe  Papian  law  gave  two.  Frugm.  o/U/piaa,  tit-  14.  Thefe  laws 
were  not  agreeable  to  the  people  j  Aiiguftus  therffore  foftened  or 
Aiengtuened  them,  as  tbey  were  more  or  leU  difiioled  to  comply 
with  them. 

t  This  was  the  35th  head  of  the  Papian  law.  Leg.  19.  If. 
de  ritu  nuftit^rum^ 

2i  woman 
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Book  a  woman  of  Ififry  years  of  age  could  not  marry, 
.€hap,  21.  without  incurring  the  penalties  of  thefe  laws.  Ti- 
(0  See  berius  added  C)  to  the  rigour  of  the  Papian  law, 
fn  ciau-*  and  prohibited  men  of  fixty,  from  marrying  wo- 
dio,  pap.  nien  under  fifty  •,  fo  that  a  man  of  fixty  could 
<p)See  ^^^  marry  in  any- cafe  whatfoever,  without  incur- 
Suetoni-    ring  the  penalty.     But  Claudius  abrogated  {^)  this 

us,  life  of ,  J  1       r^..,      .  • 

Claudius,  1^^  mack  under  libenus. 

cap.  zj.  Ajj  |;hefc  regulations  were  more  conformable  to 
Fragm.  of  the  climate  of  Italy,  than  to  that  of  the  North, 
titfx'e"^  where  a  man  of  fixty  years  of  age  has  ftill  a  con- 
('0  Dio,  fiderable  degree  of  ftrength  -,  and  where  women  of 
Fra  ^**  of  ^^^^'  ^^^  ^^^  always  paft  child-bearing, 
uipiani  That  they  might  not  be  unnecefTarily  limited  in 

m  A       ^^^  choice  they  were  to  make,  A  uguftus  permitted 
guftus's     all  the  free-born  citizens,  who  were  not  fenators  (**), 
iS^Eti^      to  nrfarry  freed-womcn  (').     The    Papian  {^)  law 
lib.  ss!     forbad  tl^e  fenators  marrying  freed-women,  or  thofe 
(k)Fragm.  vvho  bad  been  brought  up  to  the  ftage  •,  and  from 
'  cap.  n?"'  the  time  of  (*)  Uipian,  free-born  perfons  werefor- 
^"Vi^\    bid  to  marry  won^eir  who  had  led  a  diforderly  life, 
ff,  ^  ritu  who  had  played  in    the  theatre,  or  who  had  been 
•  nupttarum.  condemned  by  a  publk  fentence.    This  muft  have 
of  uipfali,  been  eftablifhed  by  a  decree  of  the  fenate.    During 
^*^d' 6      ^^^  ^^"^^  ^^  ^^^  republic  they  had  never  made  laws 
like  tbefe,  becaufe  the  cenibrs  correded   this  kind 
of  diforders  as  foqn  as  they  aro(e,  or  elfe  prevented 
their  rifing. 
(^)  See^     ^    Conftantine  (")  made  a  law,  in  which  he  com- 
codLJ^*"  prehended,  in  the  prohibition  of  the  Papian  law, 
nutur.tib.  not  only   the  fenators,  but  even  fuch  as  had  a 
corifiderable  rank  in  the  ftate,  without  mention- 
ing perfons  in  an  inferior  ftation  :  this  conftituted 
the  law  of  thofe  times.      Thefc  marriages   were 

therefore 


O  F     L  A  W  S.  is7 

therefore  no  longer  forbidden,  but  to  the  free-born  Bdo  it 
comprehended  in  the  law  of  Conftantine.     Jufti-  q^^^  ^\^ 
nian  (")  however  abrogated  the  law  of  Conftantine,  (")Novcll. 
and  permitted  all  fortS  of  perfons  to  contract  thefe'  ^' 
marriages  :  and  thus  we  have  acquired  fo  fatal  a 
liberty. 

It  is  evident,  that  the  penalties  infli^d  on  fuch 
as  married  contrary  to  the  prohibition  of  the  law, 
were  the  fame  as  thofe  infiifted  on  perfcms  who  did 
not  marry.  Thcfe  marriages  did  not  give  them  any 
civil  advantage  (**)  ;  for  the  dowry  C)  was  confif-  W  ^^"^ 
cated  \^)  after  the  death  of  the  wife.  Iperib.  L 

Auguftus  having   adjudged  the  fucceflion   and^'^''^*^' 
legacies  of  thofe,  whom  thefe  laws   had  declared  of  uipian, 
incapable,  to  the  public  treafury  *,  they  had  the"'*!^^** 
appearance  rather  of  fifcal,  than  of  political  and'of  uipfanl 
civil   laws.     The  difguft  they  had  already  con- *^*-*^-^*' 
ceived  at  a  burden  which  appeared  too  heavy,  was  book  m6. 
incrcafcd  by   their  feeing  themfelves  a  continual  ^^*^ 'J- 
prey  to  the  avidity  of  the  treafury.     On  this  ac- 
count, it  became  neceflliry,  under  Tiberius,  that  f 
thefe  laws  fhould  be  foftened,  that  Nero-lhould 
IcfTen    the   rewards  given  out  of  the  treafury   to 
the  X  informers,  that  Trajan  (')  fliould  put  a  flop  (')SecPli. 
to  their  plundering,  that  Severus  ||  (hould  alfo  nio-'"][^*^P*'^^" 
derate  thcfe  laws,  and  that  the  civilians  (hould  con-*' 


•  Except  in  certain  cafea.  See  the  Fragment  of  Uipian^  tit.  18. 
and  the  only  law  in  Cod,  Je  Caduc,  tollend. 

\  Relalum  de  moderanda  Papid  Pofpad.  Tacit.  Annal.  lib,  3. 
page  i 17. 

X  He  reduced  them  to  the  fourth  part.  Suetonius  in  Nerone^ 
cap.  lo* 

II  Severus  extended  even  to  twenty-five  years  for  the  males, 
and  to  twenty  for  the  females,  the  timefiJccd  by  the  Papian  law/ 
as  we  fee  by'comparing  thje  Fragment  d/Ulpian,  tit.  i6.*mthVhat 
Tertullian  fays,  j^poL  cap.  4. 

4    -  fider 
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Book    ndertbem  as  odious,  and  in  all  their  deciHons  dis^ 
c^l^x*  viate  from  the  literal  rigour. 

Bcfides,  the  emperors  enervated  *  thefe  laws,  by 

the  privileges  they  granted,  of  the  rights  of  huf- 

bands,  of  children,  and  of  three  children.     More 

0)  See  the  than  this,  they  gave  (^)  particular  perfgns   a  dif- 

ff!^Jri/i  pcnfation  from  the  penalties  of  thefe  laws.     But 

nitpiianm.  the  regulations  eftablilhed  for  the  public  utility, 

ieemed  incapable  of  admitting  an  alleviation. 

It  was  highly  reafonable,  that  they  fhould  grant 
the  rights  of  children  to  the  veftals  "ir,  whom  reli- 
gion retained  in  a  necef&ry  virginity  :  they  gave^ 
in  the  fame  manner,  the  privilege  of  %  married 
men  to  foldiers,  becaufe  they  could  not  marry,  h 
was  cuftomary  to  exempt  the  emperors  from  the 
conflraint  of  certain  civil  laws.     Thus  Auguftus^ 
was  freed  from  the  cdnftraint  of  the  law,  which, 
(0  i'f&«     limited  the  power  of  (')  enfranchifing,  and  of  that 
^4*  «mn'  which  fet  bounds  to  the  right  of  (")  bequeathing; 
numiffo-    by  teftament.     Thefe  were  only  particular  cafes  : 
"VdioV    ^^^  at  laft,  difpenfations  were  given  without  dif- 
^t>.  55.     cretion,  and  the  rule  itfelf  became  no  more  thaa> 
an  exception.. 

The  feds  of  philofophers  had  already  intro>- 
duced  in  the  empire  a  difpofitioa  that  eftranged 
them  from  bulinefs  \  a  drfpofition  which  could  not 

*  p.  Scipioy  the  cenfor*  complains,  in- his  fpeecb  to  the  people, 
of  the  abufcs  which  were  already  introduced  j,  that  they  received' 
the  fame  privikgts  for  adopted,  as  for  natural  children.  Aulus 
Gtl/i us,  lin.  5.  cap.  19. 

•j:  Auguftus,  in  the  Papian  law,  gave  them  the  privilege  of^ 
mothers.  See  Z)/o,  lib.  66.  Numa  had  granted  them  the  ancient 
privilege  of  women  who  had  thrte  children,  that  is,  of  having.no 
guardian.    Plutarch,  li/e  of  Numa, ' 

X  This  was  granted  tbem  by  Claudius.    Dio^.  lib.  Ca* 

gain 
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gain  ground  in  the  time  of  the  ♦  republic^  when  Book 
every  body  was  employed  in  the  arts  of  war  andchap.»i. 
peace.  From  hence  arofe  an  idea  of  perfcftioo,  as 
connefted  with  a  life  of  fpeculation  ;  from  hence 
an  eftrangement  fromi  the  cares  and  embaraffments 
of  a  family.  The  Chriftian  religion  coming  after 
this  philofophy,  fixed,  if  I  may  make  ufe  of  the 
expreflion,  the  ideas  which  that  had  only  pre- 
pared, 

Chriftianity  ftamped  its  charafter  on  jurifpru- 
dence  ;  for  empire  has  ever  a  connexion  with  the 
priefthood.  This  is  vifible  from  the  Theodofi^n 
code,  which  is  only  a  colledlion  of  the  decrees  of 
the  Chriftian  emperors. 

A  panegyrift  (*)  of  Conftantioe  fays  to  that  cm-  (*)  Naza. 
peror,  ^*  Your  laws  w^e  made  only,  to  correSl  vice,  "^^^jv/*' 
**  and  to  regulate  manners: you  have  ftripped  tbe^9«ft^"' 
^*  ancient  laws  of  that  artifice^  which  feemed  to  have  ^li. 
*^'  no  other  aim  than  to  lay  fnares  forfimpliciiyy 

It  is  certain,  that  the  alterations  nfxade  by  Con- 
ftantine  took  their  rife,  cither  from  fentiments  re- 
lating to  the  cftablifhment  of  Chriftianity,  or  from 
ideas  conceived  of  its  perfcftion.     From  the  firft, 
proceeded  thofc  laws  which  gave  fuch  authority  ^^\y\  see 
biftiops,  and  which  have   been  the  foundation  of  Law  ,.j., 
the   ccclefiaftical  jurifdiftion  :    from  hence  thofe^h^odq. 
laws  which  weakened  paternal  authority  {'),  by  de-i'»an  code, 
priving  the  father  of  his  property  in  the  poffeffions  J^/^rw/V, 
of  his  children.     To  extend  a  new  religion,   they '''^^^^'". 
were  obliged  to  take  away  the  dependanceof  chil-  &c.  and 
dren,  who  are  always  leaft  attached  to  what  is  al- j^^^^^^^j^^ 
ready  eftablifhed.  fame  code, 

Je  bovis 
•  Sec,  in  Cicero"!  Ofices,  bis  fcntimcnU  on  this  fpirit  of  fpe-  9^^/^"-^ 

,     quiruntur,  . 

Ihe 


menus, 
page  27, 
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Book  The  laws  rrtade  with  a  view  to  Chriftian  berfec- 
Chap.  »I.  ^io">  ^^^^  more  particularly  thofe  by  which  the  (^) 
(  )  Leg.  penalties  of  the  Papian  laws  were  abolilhed  ;  thfc 
Tbeod  "iJ^  unmarried  were  equally  exempted  from  them,  with 
hifir?n.  thofe  who  being  married  had  no  children* 
^&''orbft!  '  **  ^kefe  laws  were  eftablijhedy  fays  an  ecclefiaftic 
(^)Sozo-  **  (").  hiftorian,  as  if  the  mtdtiplicdticn  of  tbi  human 
**  fpecies  was  an  effcbl  of  our  care  \  injlead  of  beifig 
"  fen/Me  that  the  number  is  increafed  or  diminifhed^ 
**  according  to  the  order  of  providence** 

Principles  ofreligion  have  had  an»cxtraordinary 
influence  on  the  propagation  of  the  hurfian  fpecies. 
Sometimes  they  have  promoted  it,  as  amongft  the 
Jews,  the  Mahometans,  the  Gaurs,  and  the  Chi- 
nefe  ;  at  others,  they  have  put  a  damp  to  it,  as 
was  the  cafe  of  the  Romans  upon  their  converfion 
to  Chriftianity. 

They  every  where  inceflantly  preached  up  con- 
tinency  5  a  virtue  the  more  perfe<5l,  becaufe  in 
its  own  nature  it  can  be  praftiftd  but  .by  very 
few. 

Conftanrine  had    not  taken  av/ay    tlic  decimal 
laws  which  granted  a  greater  extent  to  the  dona- 
tions between  man  and  wife,  in   proportion  to  the 
•  number  of  their  children  :  Thecdofius  the  younger 
(^)Leg.l.  (^]  abrogated  even  thefe  laws. 
T:hecd^)ie        Juftinian  declared  all  thofe   rtiarriages  {^)  valid, 
jur,  titer,  which  had  been  prohibited    by  the    Papian    laws. 
Sancimus  ^^hcfe  laws  require  people  to  marry  again  :  Jufti- 
cod.  Jg      nian  granted   {^)   privileges  to  thofe  who  did  not 

fiuptiis.  _  . 

, ,,.,     ,,  marry  agam.    . 

(-)  Novell.        ^        ^  .  .n..  1  1.1- 

127.  cap.        By   th6  ancient   inftitutions,  the  faatural   nghp 
liS^^c?".'  which  every  one  had  to  marry,  and  beget  children, 
could  not  be  taken  away.    Thus  when  they  receiv- 
ed 
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cd  a  (•)  legacy,  on  condition  of  not  marrying,  or  ^^,^ 
when  a  patron  made  hi?  (')  freed-man  fwear,  thatcbap.  2*1. 
he  would  neither  marry  nor  beget  children^  ihe^'^Jf^^* 
Papian  law  annulled  both  the  (*)  condition  and  gondii  & 
the  oath.     The  claufes,  on  continuing  in  wi4owbood^  I^Jm.  j. 
eftablilhed  arnqngft  us,  contradid  the  ancient  law,  f  4  ^ 
and  defcend  from  the  conflitutions  of  the  emperors, '2^1/^*'^* 
founded  on  ideas  of  perfedion.  l!??*"''*'* 

There  is  no  law  that  contains  an  exprefi  zbvo- etsi  \\h!\. 
gallon  of  the  privileges  and  honours^  which  the  ^^•♦•*'^* 
Romans  had  granted  to  nAarriages,  and  to  a  num* 
ber  of  children.  But  where  celibacy  had  the  pre- 
eminence, marriage  could  not  be  held  in  honour  \ 
and  Iince  they  could  oblige  the  officers  of  the  pub- 
lic revenue  to  renounce  fo  many. advantages  by  the 
abolition  of  the  penalties,  it  is  eafy  to  perceive, 
that  with  yet  greater  eafc  they  might  put  a  flop  to 
the  rewards. 

The  fame  fpiritual  reafon  which  had  permit- 
ted celibacy,  foon  impofed  it  even  as  necefTary. 
God  forbid,  that  I  fhould  here  fpealc  againft  ce« 
libacy,  as  adopted  by  religion :  but  who  can  be 
iilent,  when  it  is  built  on  liberdnifm  ;  when  the 
two  fcxes  corrupting  each  other,  even  by  the  na- 
tural fenfations  themfelves,  fly  from  a  union  which 
ought  to  make  them  better,  to  live  in  that  which 
always  renders  them  worfe  ? 

It  is  a  rule  drawn  from  nature,  that  the  more  the 
number  of  marriages  is  diminiflied,  the  more  cor- 
rupt are  thofc  who  have  entered  into  that  ftate : 
the  fewer  married  men,  the  lefs  fidelity  is  there  in 
marriage ;  as  when  there  are  more  thieves,  more  ^ 
thefts  are  committed. 

Vot.  II.  M  CHAP. 
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CHAP.      XXIL 

Of  the  Expojng  of  Children. 

^xni^  'TpH  E  Roman  policy  was  very  good,  in  relpeft 
Ckifi.  »».    -*•     to  the  expofing  of  children.    Romulus,  fays 
quit1«Qf  Dionyfius  Halicarnaffcus  (**),  laid  the  citizens  qn- 
Rome,      der  an  obligation  to  educate  all  their  male  chil« 
*^'  *•       dren,  and  the  eldeft  of  their  daughters.     If  the 
infants  were  deformed  and  monftrous,  he  permit- 
ted the  expofing  them,  after  having  Ihewn  them  to 
five  of  their  neareft  neighbours. 
(1)  Anti-        Romulus  did  not  fuffer  (*)  them  to  kSl  any  in- 
SSmT^^  faults  under  three  years  old:  by  which  means  he 
lib- «/      reconciled  the  law  that  gave  to  fathers  the  right 
6ver  their  children   of  life  and  death,    with  that 
which  prohibited  their  being  expofed.    • 
(k)  Lib.  y.      We  find  alfo  in  Dionyfigs  Halicarnaffcus  (*^), 
that  the  law  which  obliged  the  citizens  to  marry, 
and  to  educate  all  their  children,  was  in  force  in 
the  277th  year  pf  Rome  :  wc  fee  th^t  cuftom  h^d 
reilrained  the  law  of  Romulus,  which  permitted 
them  to  eypofe  their  younger  daughters. 

We  have  no  knowledge  of  what  the  law  of  the ' 
twelve  tabler  (made  in  the  year  of  Rome  301), 
appointed  with  refpedt  to  the  expofing  of  children, 
(')  Lib.  3.  except  from  a  paffage  of  Cicero  (^),  who,  l|)eakmg 
di  iigih.  q£  jjjg  ^gj^^  ^f  tribune  of  the  people,  fays,  that 
foon  after  its  birth,  like  the  monftrous  infant  of 
the  law  of  the  twelve  tables,  it  was  ftifted ;  the 
infant  that  was  not  monftrous,  was  therefore,  pre- 
ferved,  and  the  law  of  the  twelve  tables  mad^  no 
alteration  in  the  preceding  inftitutions. 
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•*  Tie  Germans^  fays  Tacitus  ("),  tmer  iicp^ft  ^^^  * 
^  tbiir  children',  amongit ehem,  the  hefl  manners  havechs^.  t^ 
••  mM^e  farce,  than  in  Qther  places  the  hefi  laws^^^Jcn'^^ 
The  Rctfnans  bad  therefore  laws  againft  this  cuf-mov. 
torn,  and  yet  they  did  not  follow  them*     We  find 
not  any  *  Roman  law,  that  permitted  the  expoHng 
of  children:    this  was,  without  doubt,  an  abufe 
introduced  towards  the  decline  of  the  republic, 
when   luxury   robbed    thcra  of    their    freedom, 
when  wealth  divided  was  called  poverty,  when  the 
father  believed  that  all  was  loft  which  he  gave 
to  his  family,  and  when  this  family  was  diftindk 
frooi  his  property. 

CHAP.    XXIIL 

Of  the  State  of  the  World  after  the  BeftruBion 
of  the  Romans. 

TH  E  regulations  made  by  the  Romans  to  »(i- 
creafe  the  number  of  their  citizens,  bad  their 
^fiedt,  while  the  republic,  in  the  full  vigour  of 
Jier  conltitution,  had  nothing  to  repair  but  the 
lofies  fhe  fuftained  by  her  courage,  by  her  intrepid!*- 
ty,  by  her  firmnefs,  her  love  of  glory,  Ind  of  vir*- 
tue.  But  foon  the  wifeft  laws  could  not  re-eftabli(h 
what  a  dying- republic,  what  a  general  anarchy, 
what  a  military  government,  what  a  rigid  em- 
pire, what  a  proud  defpotic  power,  what  a  fee- 
ble monarchy,  what  a  ftupid,  weak,  and  fuperfti- 
ttous  court  had  fucceitlvely  pulled  down*  It  might 
indeed  be  iaid,  that  they  conquered  the  world  only 
to  weakeik  it,  and  to  deliver  it  up  defencelefs  to 

*  There  is  not  any  title  on  this  fubjeft  in  the  0igeft ;  the  title 
of  th&  Coie  fays  notbmg  of  it,  no  more  than  the^NoTcU. 

M  2  bar- 
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xxni^  barbarians.  The  Gothic  nations,  the  Getes,  the 
Chap.  %^  Saracens,  and  Tartars,  by  turns  harrafled  thetn  : 
and  foon  the  barbarians  had  none  to  deftroy  but 
barbarians.  Thus,  in  fabulous  times,  after  the 
inundations  and  the  deluge,  there  arofe  out  of 
the  earth  armed  men,  who  exterminated  one  an- 
other. 

CHAP.    XXIV. 

^he  Changes  which  happened  in  Europe,  with 
regard  to  the  Number  of  the  Inhabitants. 

T  N  the  ftate  Europe  was  in,  one  would  not  ima- 
•*•  gine  it  poflible  for  it  to  be  retrieved  -,  efpecially 
,  when  under  Charlemain  it  formed  only  one  vaft 
empire.  But  by  the  nature  of  government  at  that 
time,  it  became  divided  into  an  infinite  number  of 
petty  fovereignties  ;  and  as  the  lord  or  fovereign^ 
who  refided  in  his  village,  or  city,  was  neither 
great,  rich,  powerful,  nor  even  fafe,  but  by  the 
number  of  his  fubjeds ;  every  one  employed  him- 
felf  with  a  fingular  attention  to  make  his  little 
country  flourifli.  This  fucceeded  in  fuch  a  man- 
ner, that  notwithftanding  the  irregularities  of  go- 
vernment, the  want  of  that  knowledge,  which  has 
fince  been  acquired  in  commerce,  and  the  numc- 
'  rous  wars,  and  diforders  inceffantly  arifing,  moft 
countries  of  Europe  were  better  peopled  in  thofe 
days,  than  they  are  even  at  prefent. 

I  have  not  time  to  treat  fully  of  this  .fubjeft.  But 
(»)  Intro.  I  fl^all  cite  the  prodigious  armies  engaged  in  the  cru- 
tim^hiTo^^^^^^'  comgofed  of  men  of  all  countries.  Pu(Fen- 
of  Europe,  dorf  (°)  fays,  that  in  the  reign  of  Charles  the  IX. 
of  FVaoce  ^'^^^^  ^^^^  ^"  France  twenty  millions  of  men. 

8  It 


O'  F    LAWS.  i6s 

It  is  the  perpetual  reunion  of  many  little  ftates  ^  °  ^.f 
that  has  produced  this  diminution.  Formerly,  every  chap.  15. 
village  of  France  was  a  capital ;  there  is  at  prelent 
only  one  large  one  :  every  part  of  the  flate  was  a 
center  of  power;  at  prefcnt,  all  has  a  relation  to 
one  center ;  and  this  center  is,  in  fome  meafure, 
the  ftate  itfelf. 

C  H  A  P.    XXV. 

The  fame  SubjeSl  continued. 

EUROPE,  it  is  true,  has  for  thefe  two  ages 
paft  greatly  increafed  its  navigation :  this 
has  both  procured  and  deprived  it  of  inhabitants. 
Holland  fends  every  year  a  great  number  of  ma- 
riners to  the  Indies ;  of  whom  not  above  two 
thirds  return  :  the  reft  cither  periOi  or  fettle  in 
the  Indies.  The  fame  thing  mud  happen  to  every 
other  nation  concerned  in  that  trade. 

We  muft  not  judge  of.  Europe  as  of  a  par- 
ticular ftate  engaged  alone  in  an  extenfive  navi- 
gation. This  ftate  would  increafe  in  people,  be- 
caufe  all  the  neighbouring  nations  would  endea- 
vour to  have  a  ftiare  in  this  commerce  \  and  ma-- 
riners  would  arrive  from  all  parts.  Europe,  fepa- 
rated  from  the  reft  of  the  world  by  religion  *,  by 
vaft  feas,  and  defarts,  cannot  be  repaired  in  this 
manner. 

*  Mahometan  countries  furround  it  almoft  on  every  fide. 


M  3  CHAP. 


i66  T  H  E    S  P  I  R  I  T 

CHAP.    XXVL 

Confequences. 

XXIII*  T^  R  0  M  all  this  wc  may  conclude,  that  Europ<j 
Chap.  1*6,  ^  is  at  prefent  in  a  condition  to  require  laws  to 
»7.andi$.5g  xt\z,At  in  favour  of  the  propagation  of  the  hu- 
man fpecies.  The  politics  of  the  ancient  Greeks 
inceHantly  complain  of  the  inconveniencies  at- 
tending a  republic,  from  the  exceffive  number  of 
citizens  \  but  the  politics  of  this  age  call  upon  us 
to  take  proper  means  to  incrcafe  ours. 

CHAP.    XXVII. 

Of  the  Law  made  In  France  to  encourage  the 
Propagation  of  the  Species. 

(•)The|    T    EWIS  XIV.  appointed  f)  particular  pen* 

l6*66,*in    •*^  fio^s   to  thofc  who  had  ten  chiWren,    and 

favour  of  much  larger  to  fuch   as  had  twelve.     But  It  is 

ttiarriagcs.^^^  fufficient  to  reward  prodigies.    In  order  to 

communicate  a  general  fpirit,  which  leads  to  the 

propagation  of  the  fpecies,  it  is  neceffary  for  us  to 

eftablifh,  like  the  Romans,  general  rewards,   or 

general  penalties. 

CHAP.     XXVIfl- 

By  what  Means  we  may  remedy  a  Depopulation^ 

'XTn^HEN  a  ftat«  is  depopulated  by  particular 
^  ^'     accidents,  by  wars,  peftilence^  or  famine, 
there  are  ftill   refources  left.     The  men  who  re- 
main may  preferve  the  fpirit  of  induftry;   they 
.  m^y  foek  to  repair  their  misfortuneSj  and  cala«» 
t  mity 
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mky  icfelf  may  make  them  become  iport  indaf-  xxiiil* 
trious.  This  evil  is  almoft  incurable,  when  the  Chap.  aS.- 
depopulation  is  prepared  before-hand  by  incerior 
vice  and  a  bad  government.  When  this  is  the 
cafe,  men  perifii  with  an  infenfible  and  habitual 
difeafe :  born  in  mifery  and  weaknefs,  in  violence, 
or  under  the  influence  of  a  wicked  adminiftration, 
cbey  fee  themfelves  deftroyed,  and  frequemly 
without  perceiving  the  caufe  of  their  deftru£tiofi« 
Of  this  we  have  a  meitncholy  proofs  in  the  coun*- 
cries  defolated  by  defpocic  power,  or  by  the  ex** 
oeflive  advantages  of  the  clergy  over  the  iaity. 

In  vain  (hall  we  wait  for  the  fuccour  of  chiU 
dren  yet  unborn,  to  re-eftablilh  a  ftate  thus  de- 
populated. There  is 'not  time  for  this;  men  in 
their  folitude  are  without  courage  or  induftry^. 
With  land  fufHcient  to  nourifh  a  nation,  they 
have  fcarcely  enough  to  nourish  a  family.  The 
common  people  have  not  even  a  property  in  the 
miferies  of  the  country,  that  is,  in  the  fallows 
with  which  it  abounds.  The  clergy,  the  prince» 
the  cities,  the  great  men,  and  Tome  of  the  princi* 
pal  citizens,  infenfibly  become  proprietors  of  all 
the  land  which  lies  uncultivated  :  the  families  who 
are  ruined  have  left  their  fields  *,  and  the  labour* 
ing  man  is  defticuce. 

In  this  (ituation  they  (hould  take  the  iame  mea^ 
fares  throughout  the  whole  extent  of  the  empire, 
which  the  Romans  took  in  a  part  of  theirs  -,  they, 
(hould  pradife  in  their  diftrefs,  what  thefc  ob- 
ferved  in  the  midft  of  plenty ;  that  is,  they.ffaould 
diftribute  land  to  all  the  families  who  are  in  want, 
and  procure  them  materials  for  clearing  and  cul- 
tivating it.     This  diftribution  ought  to  he  con- 

M  4  tinued 
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xxm"^  tinued  fo  long  as  there  is  ^  man  to  receive  it ;  and 
Chap.  s'9.  in  fuch  a  manner,  as  not  to  lofe  a  moment,  that 
can  be  induftrioufly  employed. 

.'' 

CHAP.    XXIX. 

OJBofpitals. 

A  Man  is  not  poor  becaufe  he  has  nothings  but 
becaufe  he  docs  not  work.  The  man  who 
without  any  degree  of  wealth  has  an  employment, 
is  as  much  at  his  eafe  as  he  who  without  labour 
has  an  income  of  a  hundred  crowns  a  year.  He 
"who  has  no  fubftance,  and  yet  has  a  trade,  is 
not  poorer  than  he  who,  poflefles  ten  acres  of 
land,  is  obliged  to  cultivate  it  for  his  fubfiftence. 
The  mechanic,  who  gives  his  art  as  an  inheritance 
to  his  children,  has  left  them  a  fortune,  which  is 
multiplied  in  proportion  to  their  number.  It  is 
not  fo  with  him,  who  having  ten  acres  of  land* 
divides  it  amongft  his  children. 

In  trading  countries,  where  many  men  have  no 
other  fubfiftence  but  from  the  arts,  the  ftate  is 
frequently  obliged  to  fupply  the  neceffities  of  the 
aged,  the  fick,  and  the  orphan.  A  well-regulated 
government  draws  this  fupport  from  the  arts 
th6mfelves.  It  gives  to  fome  fuch  employment 
as  they  are  capable  of  performing;  others  are 
taught  to  work,  and  this  teaching  of  itfelf.be- 
comes  an  employment. 

The  alms  given  to  a  naked  man  in  the  ftreet  do 
not  fulfil  the  obligations  of  the  ftate,  which  owes 
to  ever  citizen  a  certain  fubfiftence,  '  a  proper 
nourifliment,  convenient  cloathing,  and  a  kind  of 
life  not  incompatible  with  health.  -•     • 

Aurengzebe 


OF    LAW  S.  169 

Aurengzcbe  (^)  being  afked,  why  he  did  not  ^«5 
build  hofpitals,  faid,  ^'  I  will  mah  my  empire  fo  Ch^^.  %s^ 
«'  rieh,  that  there  Jhall  be  no  need  of  bofpitaU:'  Hc}^,^^^*^'^ 
ought  to  have  faid,  I  will  begin,  by  rendering  my  Chardin't 
empire  rich,  and  then  I  will  build  hofpitals,  thro'Per. 

The  riches  of  the  (late  fuppofe  great  induftry.fia*vol- «• 
Amidflrthe  numerous  branches  of  trade,  it  is  im- 
poQible  but  fome  mufl:  fufier ;  and  confequently 
the  mechanics  muft  be  in  a  momentary  neceffity. 

Whenever  this  happens,  the  ftate  is  obliged  to 
lend  them  a  ready  affiftance  %  whether  it  be  to 
prevent  the  fufferings  of  the  people,  or  to  avoid 
a  rebellion.  In  this  cafe  hofpitals,  or  fome  equi- 
valent regulations,  are  neceflkry  to  prevent  this 
mifery. 

But  when  the  nation  is  poor,  private  poverty 
fprings  from  the  general  calamity;  and  is,  if  I 
may  fo  exprefs  myfelf,  the  general  calamity  it- 
ielf.  All  the  hofpitals  in  the  world  cannot  cure 
this  private  poverty;  on  the  contrary,  the  fpi- 
rit  of  indolence,  which  it  conftantly  infpires,  in- 
creafes  the  general,  and  confequently  the  private 
mifery. 

Henry  VIIL  (*^)  refolving  to  reform  the  church  j^7,r^*»j 
of  England,  ruined  the  monks,  of  therhfelvcs  a  wji.  of 
lazy  fet  of  people,  that  encouraged  lazinels   '^^^^^ff/^^^' 
others ;  becaufe,  as  they  pradifed  hofpitality,  an 
infinite   number   of  idle  perfons,  gentlemen  and 
citiztfns,  fpent  their  lives  in  running  from  convent 
to  convent.    He  demolifhed  even  the  hofpitals,  in 
which  the  lower  people  found  fubfiftence,  as  the 
gentlemen  did  theirs  in  the  monafteries.      Since 
thefc  changes,  the  fpirit  of  trade  and  induilry  has 
been  eftablifhed  in  England, 

At 
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xxra!^       ^^  Rome,  the  hofpitals  place  every  one  it  his 
Chap.  S9.  eafe,  except  thofe  who  labour,  except  thofe  who 
are  induftrious,  except  thofe  who  have  land,  ex* 
cept  thofe  who  are  engaged  in  trade. 

I  have  obferved,  that  wealthy  nations  have  need 
of  hofpitals,  becaufe  fortune  fubjeds  them  to  a 
thoufand  accidents  :  but  it  is  plain,  that  tranfieht 
afliftances  are  much  better  than  perpetual  founda- 
tions. The  evil  is  momentary ;  it  is  necefTary, 
therefore,  that  the  fuccour  (hould  be  of  the  fame 
nature,  and  that  it  be  applied  to  particular  ac- 
cidents. 
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BOOK     XXIV. 

Of  Laws  as  relative  to  Religion,  confix 
dered  in  itfelf  and  in  its  DoBrines. 

C  H  A  P.    L 
Of  Religion  in  general. 

AS  amidft  feveral  degrees  of  darknefs  we  may  Book 
form  a  judgment  of  thofe  which  arc  thccSl^^,*. 
leaft.thick,  and  among  precipices,  which 
are  the  leaft  deep;  fo  we  may  fearch  among 
falfe  reli^ons  for  thofe  that  are  moft  conformable 
to  the  welfare  of  fociety  -,  for  thofe  which,  though 
they  have  not  the  effed  of  leading  men  to  the  fe- 
licity of  another  life,  may  contribute  moft  to  their 
happineis  in  this. 

I  ihall  examine  therefore  the  feveral  religions  of 
the  world,  in  relation  only  to  the  good  they  pro* 
ducc  in  civil  fociety  \  whether  I  fpeak  of  that  which 
has  its  root  in  heaven,  or  of  thofe  which  fpring 
from  the  earth. 

As  in  this  work,  I  am  not  a  divine,  but  a  poli- 
tical writer,  I  may  here  advance  things  which  ar^ 
no  otherwiie  true,  than  as  they  correfpond  with  a 
worldly  manner  of  thinkings  not  as  conGdered  in 
their  rdation  to  truths  of  a  more  fublime  nature. 

With  regard  to  the  true  religion,  a  perfon  of 
the  leaft  degree  of  impartiality  muft  fee,  that  I 
have  never  pretended  to  make  its  interefts  fubmit 

to 
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Book  ^q  ^hofe  of  a  political  nature,  but  rather  to  unite 
Cb^!»!  them ;  now,  in  order  to  unite,  it  is  neccffary  that 
we  fhould  Icnow  them. 

The  Chriftian  religion,  which  ordains  that  men 
Ihould  love  each  other,  would,  without  doubt, 
have  every  nation  blcft  with  the  beft  civil,  the 
bcft  political  laws ;  becaufc  thefe,  next  to  this  re- 
ligion, are  the  greateft  good  that  men  can  give 
and  receive. 

CHAP.    II. 

ji  Paradox  of  Mr.  Bayle'j. 

(i)      li/f  R-  (*)  Bayle  has  pretended  to  prove,  that  it 
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'^?uf  ^^'  -»•▼-■•  IS  better  to  be  an  atheift  than  an  idolater ;  J 

on  tnc  ^  »  'I 

oomct.     that  is,  in  other  words,  that  it  is  lefs  dangerous 

to  have  no  religion  at  all,  than  a  bad  one.     **  /  j 

*'  had  rather f  faid  he,  it  Jhould  be  faid  of  mey 
**  that  I  had  no  exijfencej  than  that  I  am  a  ,  \ 
**  villain.^*  This  is  only  a  fophifm,  founded  on 
this,  that  it  is  of  no  inhportance  to  the  human 
race  to  believe  that  a  certain  man  exifts ;  whereas 
it  is  extremely  ufeful  for  them  to  believe  the  cx- 
iftence  of  a  God.  From  the  idea  of  his  non- 
exiftence,  immediately  follows  that  of  our  inde- 
pendence; or,  if  we  cannot  conceive  this  idea, 
that  of  difobedience.  To  fay  that  religion  is  not 
a  reftrainitxg  motive,  becaufe  it  does  not  always 
reftrain,  is  equally  abfurd,  as  to  fay,  that  the  civil 
laws  are  not  a  reftraining  ttiotive.  It  is  a  falfe 
.way  of  reafoning  againfl:  religion,  to  colIe6b,  in  a 
large  woiic,  a  long  detail  of  the  evils  it  has  pro- 
duced, if  we  do  not '  give,  at  the  fame  time,  an 
enumeration  of  the  advantages  which  have  flowed 

from 
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from  it.  Were  I  to  relate  all  the  evils  that  have  ^^y\ 
arifcn  in  the  world  from  civil  laws,  from  ino-chap,tJ 
narchy,  and  from  republican  government,  I  might 
tell  of  frightful  things.  Were  it  of  no  advantage 
for  fubjed:s  to  have  religion,  it  would  ftill  be  of 
fome,  if  princes  had  it>  and  if  they  whicened  with 
foam  the  only  rein  which  can  reilrain  thofe  who 
fear  not  human  laws. 

A  prince  who  loves  and  fears  religion  is  a  lion, 
who  ftoops  to  the  hand  that  ftrokes,  or  to  the 
voice  that  appeafes  him.  He  who  fears  and  hates 
religion,  is  like  the  favage  bead,  that  growls  and 
bites  the  chain,  which  prevents  his  Bying  on  the 
paflenger.  He  who  has  no  religion  at  all,  is  that 
terrible  animal,  who  perceives  his  liberty  only  when 
he  tears  in  pieces,  and  when  he  devours. 

The  queftion  is  not  to  know,  whether  it  would 
be  better  that  a  certain  man,  or  a  certain  people, 
had  no  religion,  than  to  abufe,what  they  have; 
but  to  know  what  is  the  leafl:  evil,  that  religion  • 
be  fometimes  abufed,  or  that  there  be  no  fuch  re- 
ftraint  as  religion  on  mankind. 

To  diminfli  the  horror  of  atheifnj,  they  lay  too 
much  to  the  charge  of  idolatry.  Jt  is  far  from 
being  true,  that  when  the  ancients  raifed  altars  to 
a  particular  vice,  they  intended  to  fhew,  that  they 
loved  the  vice ;  this  fignified,  on  the  contrary, 
that  they  hated  it.  When  the  Lacedasmonians 
€re<9:ed  a  temple  to  Fear,  it  was  not  to  (hew  that 
this  warlike  nation  dcfired,  that  he  would  in  the 
midft  of  battle  poflefs  the  hearts  of  the  Lacedae- 
monians. They  had  deities  to  whom  they  prayed' 
not  to  infpire  them  with  guilt;  and  others  whom 
they  befought  to  ihicld  them  from  it. 

CHAP. 
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CHAP.     III. 

^h(^  a  moderate  Government  is  moji  agreeable 
to  the  Chrijiian  Religion^  and  a  defpotic  Go-^ 
vernment  to  the  Mahometan. 

B  o  OK   ryr^  H  E  Ckriftian  religion  is  a  ftranger  to  mere 

Chapo.  defpotic  power.    The-  mildnefs  fo  frequemly 

recommended  in  the  gofpel^  is  incompatible  with 

the  defpotic  rage  with  which  a  prince  punithes  his 

fubjeds^  and  exercifes  hin^i&lf  in  cruelty. 

As  this  religion  forbids  the  plurality  of  wives, 
its  princes  are  lefs  confined,  lefs  concealed  from 
their  fubjeds,  and  confequently  have  more  hum^-^ 
nicy.:  they  are  more  difpofed  to  be  direfted  by 
laws,  and  more  enable  of  perceiving,  that  they 
cannot  do  whatever  they  pleafe. 

While  the  Mahometan  princes  inceffantly  give 
or  receive  death,  the  religi6n  of  the  Chriftians 
render  their  princes  lefs  timid,  and  conlequently 
lefs  cruet.  The  prince  confides  in  his  fubjeds,  and 
the  fubjefts  in  the  prince.  How  admirable  the  re- 
ligion, which,  while  it  only  feems  to  have  in  view 
the  felicity  of  the  other  life,  continues  the  happi- 
nefs  of  this ! 

It  is  the  Chriftian  religion^  that^  in  fpite  of  the 
extent  of  the  empire  and  the  influence  of  the 
climate,  has  hindered  defpotic  power  from  be- 
ing eftabliihed  in  Ethiopia,  and  has  carried  in- 
to the  heart  of  Africa,  the  manners  and  laws  of 
Europe* 

The  heir  to  the  empire  of  .^Ethiopia  enjoys  a 
principality,  and  gives  to  other  fubjeds  an  ex- 
ample of  love  and  obedience.  Not  far  from  thence 

may 
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may  be  leen  the  Mdiometan  (huttiog  up  the  chil-  \i^ 

tKe  council  fends  to  murder  them,  in  favour  of  L^]!.^J^ 


drea  of  the  king  (^)  of  Sennar,  at  wliofe  death,  cbap.  s* 
tKe  council  fends  to  murder  them,  in  favour  of^cm^la^ 
the  prince  who  mounts  .the  throne.  of  isthio- 


Let  us  fct  before  our  eyes,  on  the  one  hand,|onc^e^^* 
die  continual  maffacres  of  the  kings  and  generals  ^y^.»A. 
of  the  Greeks  and  Romans  ;  and,  on  the  other,  0/1^;^^ 
Acdcftruftion  of  people  and  cities  by  thofe  fa-^'^'* 
mous  conquerors^  Timur  Beg  and  Jengbiz  Khafiy 
who  ravaged  Afia  \  and  we  Ihall  fee,  that  we  owe 
to  Chriftianicy,  in  government,  a  certain  political 
law ;  and  in  war,  a  certain  law  of  nations ;  be* 
ncfics  which  human  nature  can  never  fufficiently 
acknowledge* 

It  is  owiog  to  this  law  of  nations,  that  amongft 
us,  vi&ory  leaves  thefe  great  advantages  to  the 
conquered,  life,  liberty,  laws,  wealth,  and  always 
religion,  when  the  conqueror  is  not  blind  to  his 
own  intereft. 

We  may  truly  fay,  diat  the  people  of  Europe 
Zft  not  at  prcfcnt  more  difunited  than  the  jpeoplc 
and  the  armies,  w  even  the  armies  amongft  them^ 
felves,  were  under  the  Roman  empire,  when  it  was 
become  a  defpotic  and  military  government.  On 
the  one  hand,  the  armies  engaged  in  war  againft 
each  other ;  and,  on  the  other,  they  pillaged  the 
cities,  and  divided  or  confifcaced  the  lands. 

CHAP.    IV. 

Con/equencesfrom  the  CharaSier  of  the  Chri/lian 
Religion,  and  that  of  the  Mahometans 

FR  O  M  the  the  charadbers  of  the  Chriftian  and 
Mahometan  religions,  we  ought,  without  any 

further 
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^^^  further  examination,  to  embrace  the  one,  and  re- 
Chap-  4.  jefl:  the  other  :  for  it  is  much  cafier  to  prove,  that 
religion  ought  to  humanize  the  manners  of  men^ 
than  that  any  particular  religion  is  true. 

It  is  a  misfortune  to  human  nature,  when  re- 
ligion is  given  by  a  conqueror.  The  Mahometan 
religion,  which  fpeaks  only  by  the  fword,  afts  ftili 
upon  men  with  that  deftru6live  fpirit  with  which 
it  was  founded. 
(«)  sec  The  hiftpry  of  Sabbaco  (*"),  one  of  the  pafto- 
Diodorus,  j.^j  j^jjjg3  Qf  Egypt,  is  very  extraordinary.  The 
tutelar  god  of  Thebes  appearing  to  him  in  a 
dream,  ordered  him  to  put  to  death  all  the 
priefts  of  Egypt.  He  judged,  that  the  gods  were 
difpleafed  at  his  being  on  the  throne,  fince  they 
commanded  him  to  commit  an  a£tion  contrary  to 
their  ordinary  pleailire  ^  and  therefore  he  retired 
into  Ethiopia. 

CHAP-    V. 

TAaf  the  Catholic  Religion  is  woji  agreeable  to 
a  Monarchy 9  and  the  Protejiant  to  a  Re^^ 
fublic. 

WH  E  N  a  religion  is  introduced  and  fixed 
in  a  ftate,  it  is  commonly  fuch  as  is  moll 
fuitable  to  the  plan  of  government  there  efta- 
blilhed  ;  for  thofe  who  receive  it,  and  thofe  who 
are  the  caufe  of  its  being  received,  have  fcarcely 
any  other  idea  of  policy,  than  that  of  the  ftate  in 
which  they  were  born. 

When  the  Chriftian  religion,  two  centuries  ago, 
became  unhappily  divided  into  Catholic  and  Pro- 
teftant,  the   people  of  ;hc  North  embraced  the 

Proteftant 
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i^foteftant,  and  thofc  bf  the  fouth  adhered  ftill  to  Book 
the  Catholic.  cfap!  ^i 

The  reafcfn  ii  plain :  the  people  of  the  north 
have,  and  will  for  ever  have,  a  fpirit  of  fiberty 
and  independence,  which  the  people  of  the  fouth 
have  not ;  and  therefore  a  religion,  which  has  no 
tifible  head,  is  more  agreeable  to  the  iridependcricy 
of  the  climate,  than  that  which  ha$  one. 

In  the  countries  themfelves,  where  the  Proteftant 
religion  became  eftabliflied,  the  revolutions  were 
made  purfuant  to  the  feveral  plans  of  political 
government.  Luther  having  great  princes  oA  his 
lide,  wbuld  never  haive  hteh  able  to  .make  tliem 
relilh  an  ecclefiaftic  a:uthority  that  had  no  exte- 
rior pre-eminence';  while  Calvin,  having  to  do 
with  people  who  Irved  under  republican  govern- 
ments, or  with  obfcure  citizens  in  itibnarchiesy 
might  very  well  avoid  eftablifliing  dignities*  and 
preferments* 

Each  of  thcfe  two  religions  was  believed  to* 
be  the  moft  perfeft  •,  the  Calvinift  judging  his  moft 
cbnformable  to  what  Chrift  had  faid,  and  the  Lu- 
theran to  what  the  Apoftlcs  had  pradtifedr 

CHAP.      VI. 
Another  of  Mn  BayleV  Paradoxes. 

MR.  Bayle,  after  having  abufed  a:ll  religions,' 
endeavours  to  fully  Chriftianity  t  he  boldly 
aflerts,  that  true  Chrifti:^s  cannot  fottti  a  govern- 
ment of  any  duration.  Why  not  ?  citizens  of 
this  profeffion  being  iriftnitely  Enlightened  yi^th 
refpeft  to  the  various  duties-  of  life,  and  Ravirtg; 
the  warmeft  ieal  to  fulfil  thtm,  muft  be  ptrfe<?bly 
Vot.  lU  N  IcnGblc 
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Book  fenfiblc  of  the  rights  of  natural  defence.  The  niQre 
Chap?X  ^'^^y  believe  thcmfelves  indebted  to  religion,  the 
more  they  would  think  due  to  their  country. 
Tl)e  principles  of  Cbriftianity,  deeply  engraved  on 
the  heart,  would  be  infinitely  more  powerful  than 
the  falfe  honour  of  monarchies,  than  the  humane 
virtues  of  republics,  or  the  fervile  fear  of  delpotic 
ftates.  .  ' 

It  is  aftoniflhing,  that  this  great  man  (hould  not 
be  able  to  diftinguilh  between  the  orders  for  the 
eftablilbment'pf  Chriftianity,  and  Chriftianity  it- 
felf ;  and  that  he  fliould  be  liable  to  be  charged 
with  not  knowing  the  fpirit  of  his  own  religion^ 
When  the  legiflator,  inftead  of  laws,  has  given 
counfcls,  this  is,  becaufe  he  knew,  that  if  thefc 
counfels  were  ordained  as  laws,  they  would  be  con^ 
^  trary  to  the  fpirit  of  the  laws  themfelves. 

CHAP.       VII. 

Of  the  Laws  of  PerfeSiion  in  Religion. 

Hit  MAN  laws,  made  to  direft  the  will,  ought 
to  give  precepts,  and  not  counfels  ;  religion, 
made  to  influence  the  heart,  (hould  give  many 
counfels,  and  fev  precepts. 

When,  for  inftance,  it  gives  rules,  not  for  what 
is  good,  but  for  what  is  better  ;  not  to  direft  to 
.what  is  righjr,  but  to  what  is  perfeft  ;  it  is  expe- 
dient, that  thefe  (hould  be  counfels,  and  not  laws : 
for  perfeftion  can  have  no  relation'  to  the  univer- 
fality  of  men,  or  things.  Befidcs,  if  thefe  were 
laws,  there  would  be  a  neccfTity  for  an  infinite 
number  of  others,  to  make  people  obferve  the 
firft.  Celibacy  was  advifed  by  Chriftianity  :  when 
8  they 
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they  made  it  a  law  in  refpecl  to  a  certain  order  ^^5^^^ 
of  men,  it  became  neceflary  to  make  new  {^)  oneschap.  s! 
every  day,  in  order  to  oblige  thofe  men  to  obferve^nd  9.   ^ 
it'.      The  legiQacor  wearied  himfelf,  and  he  wearied  ^^^^fg^/^^.* 
fociety,   to  make   men  execute  by  precept,   what  tical  Li- 
thofe,  who  love  perfeftion,  would  have  executed  asthe7th 
counfel.  ^^f^'-y^ 

vol,  ^. 

CHAP.        VIIL 

Of  the   ConneSlhn  between  the  moral  Laws^ 
and  thoje  of  Religion. 

IN  a  country  To  urifcrrunate  as- to  have  a  reli- 
gion that  God  has  not  revealed,  it  is  neceflary 
for  it  to  be  agreeable  to  morality ;  becaufe,  even 
a  falfe  religion  is  the  bed  fecurity  we  can  have  of 
the  probity  of  men. 

The  principal  points  of  religion  of  the  inhabi- 
tants of  Pegu   (*)  arc,  not  to  commit   murder,  (OCollec 
not  to  (leal,  to  avoid  uncleannefs,    not  to   give  voyages 
t"he  lead  uneafinefs  to  their   neighbour,    but   to  that  con- 
do  him,    on   the  contrary,  all  the  good  in  their  [o  the 
power.     Wfth  thefe  rules  they  think  they  fhould  ^^^^^^^'J^- 
be  faved  in  any  religion  whatfoever.     From  hence  the  Eaft. 
it  proceed^,  that   thofe  people,  though  poor  and^"^** 
proud,  behave  with  gentlencfs  and  compaflion  to  vol.  3.    ' 
^he  unhappy.  J- ';,, 

CHAP.     IX. 

Of  the  Eflenes. 

TH  E  Eflenes  (^)  made  a  vow  to  obferve  jgftice  (0  Hift.  cf 
to  mankind,  to  do  no  ill  to  any  perfon,  upon  by^rT'* 
whatfoever  account,  to-' keep   faicb  with  all  the^^^a^ 
N  2  world, 
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Book  world,  to  hate  iniuftice,  to  command  with  mo- 
Ch^p, ,;,  defty,  always  to  fide  with  truths  and  to  fly  from 
all  unlawful  gain. 

C  H  A  P.     X. 

Of  the   SeB   of  Stoics. 

TH  E  feveral  feds  of  philofophy'amongfl:  the 
ancients,  were  a  fpecies  of  religion.  Never 
were  any  principles  more  worthy  of  human  na- 
ture, and  more  proper  to  form  the  good  man,  than 
thofe  of  the  Stoics  :  and  if  I  could  for  a  moment 
ceafe  to  think  that  I  am  a  Chriftian,  I.ihould  not 
be  able  to  hinder  myfelf  from  ranking  the  deftruc- 
tion  of  the  feft  of  Zeno  among  the  misfortunes 
that  have  befallen  the  human  race. 

It  carried  to  excefs  only  thofe  things  in  which 
there  is  true  greatnefs,  the  contempt  of  pleafure 
and  of  pain. 

It  was  this  fe£b  alone  that  made  citizens  ^  this 
alone  that  made  great  men  •,  this  alone„  great  epi- 
perors. 

Laying  afide  for  a  moment  revealed  truths,  let 
us  fearch  through  all  nature,  and  we  fhall  not 
find  a  nobler  objedt  than  the  Antoninus*s  :  even 
Julian  himfelf,  Julian,  (a  commendation  thus 
wrefted  from  me,  will  not  render  me  an  accom- 
plice of  his  apoftacy)  no,  there  has  not  been  a 
prince  fince  his  reign  more  worthy  to  govern  man- 
kind. 

While  the  Stoics  looked  upon  riches,  human 
grandeur,  grief,  difquietudes,  and  pleafure,  as. 
vanity  ;  they  were  entirely  employed  in  labour- 
ing for  the  happinefs  of  mankind,  and  in  cxer-.- 

cifing 
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cifing  the  duties  of  fociety.     It  fccms  as  if  they  Book 
regarded  that  facred  fpirit,  which  they  believed  tq  chap.  i"i. 
dwell  within  them,  as  a  kind  of  favourable  pro- 
vidence watchful  over  the  human  race. 

Born  for  fociety,  they  all  believed  that  it  was 
their  deftiny  to  labour  for  it ;  with  fo  much  the 
lefs  fatigue,  as  their  rewards  were  all  within  them- 
felves.  Happy  by  their  philofophy  alone,  it  kem^  • 
ed  as  if  only  the  happinefs  of  others  could  increafe 
iheirs. 

C  H  A  P.    XL 

0/  Contemplation. 

ME N  being  made  to  preferve,  to  nourilh,  ta 
clothe  themfclves,  and  do  all.thp  aftions 
of  fociety,  religion  ought  not  to  give  them  tpo 
contemplative  a  life  {^),  (0  This  is 

The  Mahometans  become  fpeculative  by  habit ;  venie'nce^" 
they  pray  five  times  a  day,  and  each  time  they  are  ^f  the 
obliged  to  caft  behind  them  every  thing  which  has  of  Ffl#and 
any  concern  with  this  world  :  this  forms  them  for  ^«^^*"''^- 
fpeculation.     Add  to  this  that  indifference  for  all 
things  which  is  infpired  by  the  dodrine  of  unal- 
terable fate. 

If  other  caufes  befides  thefe  concur  to  difengage 
their  afitdtions  ;  for  inftance,  if  the  feverity  of  the 
government,  if  the  laws  concerning  the  property 
of  land,  give  them  a  precarious  fpirit ;  all  is  loft. 

The  religion  of  the  Gaurs  formerly  rendered 
Perfia  a  flourifhing  kingdom  ;  it  corrected  the  bad 
efFecfls  of  defpotic  power.  The  fame  empire  is 
now  deftroyed  by  the  Mahometan  religion. 

N  3  CHAP.; 
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CHAP,      XIL 

Of  Penances. 

806K  TQENANCES  ought  to  be  joined  with  the 
Chap.  I'z.  jr^  idea  of  labo\jr,  not  with  that  of  idlenefs  ; 
and  13.     ^jj-j^  jj^g  j^eg  Qf  good,   not  with   that  of  fuper- 

eminent ;    with   the  idea  of   frugality,  not   with 

that  of  avarice.    ^ 

CHAP.       XIII. 

Of  inexpiable  Crimes. 

IT  appears  from  a  paflage  of  the  books  of  the 
pontiffs,  quoted  by  Cicero  {^),  that  they  had 
amongft  the  *  Romans  inexpiable  crimes ;  and  it 
is  on  this  that  Zozymus  founds  the  narration  fo 
proper  to  blacken  the  motives  of  Conftantine's 
^Gonverfion  ;  and  Julian,  that  bitter  raillery  on  this 
converfion  in  his  Csefars. 

The  Pagan,  religion  indeed,  which  prohibited 
pnly  fome  of  the  grofler  crimes,  and  which  flop- 
ped the  hand,  but  meddled  not  with  the  heart, 
might  have  crimes  that  were  inexpiable  :  but  a  re- 
ligion which  bridles  all  the  paflions  ;  which  is  not 
more  jealous  of  aftions,  than  of  thoughts  and  de- 
fires  ;  which  holds  us  not  by  a  few  chains,  but  by 
an  infinite  nqrriber  of  threads  \  which,  leaving  hu- 
man juftice  afide,  eftablifties  another  kind  of  juf- 
tice •,  which  is  fo  ordered,  as  to  lead  us  continually 
from  repentance  to  love,  and  from  K)ve  to  repent- 
ance i  which  puts  between  the  judge  and  the  cri- 

•  Sacrum  commtjfumt  quod  neque  expiari  poteritt  impie  commiffum 
tfi  i  q}t9d  e^fiart  potent  fublicijacerdotes  expianto, 

minal 
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ininal  a  greater  mediator,  between  the  juft  and  the  Book 
mediator  a  great  judge;  a  religion  like  this  ought  c^ap!Ti. 
not  to  have  inexpiable  crimes.  But,  while  it  gives 
fear  and  hope  to  all,  it  makes  us  fufficiently  fen- 
iible,  that  though  there  is  no  crime  in  its  own  na- 
ture inexpiable,  yet  a  whole  criminal  life  may  bs 
fo  5  that  it  is  extremely  dangerous  to  affront  mercy, 
by  new  crimes  and  new  expiations ;  that  an  unea- 
finefs  on  account  of  ancient  debts,  from  which  we 
are  never  entirely  free,  ought  to  make  us  afraid 
of  contradling  new  ones,  of  filling  up  the  meafure, 
and  going  even  to  that  point  where  paternal  good- 
mis  is  limited* 

CHAP.      XIV. 

In  what  manner  Religion  has  an  Influence  on 
ci'vil  Laws. 

AS  both  religion  and  jthe  civil  laws  ought  to 
have  a  peculiar  tendency  to  render  men  good 
citizens,  it  is  evident,  that  when  one  of  thefe  de- 
viates from  this  end,  the  tendency  of  the  other 
ought  to  be  ftrcngthened.  The  lefs  fe verity  there 
is  in  religion,  the  more  there  ought  to  be  in  the 
civil  laws* 

Thus  the  reigning  /eligion  of  Japan  having  few 
doftrines,  and  propofing  neither  future  rewards  nor 
punifhments,  the  laws  to  fupply  thefe  defefts  have 
been  made  with  the  fpirit  of  feverity,  and  are  exe- 
cuted with  an  extraordinary  punduality. 

When  the  dodrine  of  neceflity  is  eltabliflied  by 

religion,  the  penalties  of  the  laws  ought  to  be  more 

fcvere,  and'the  magiftrate  more  vigilant ;  to  the  end 

that  men,  who  would  otherwifc  become  abandoned, 

N  4  might 
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Book    mieht  be  determined  by  thefe  motives ;  but  it  Is 
Chap.  i\.  A^*^^  otherwife,  where  religion  has  cftabliftied  the 
dpftrine  of  liberty. 

From  the  inaftivity'of  the  foul  fprings  the  Mar 
h.oraetan  do6trine  of  predeftination,  and  from  this 
dpftrine  pf  prcdcftination  fprings  the  inaftivity 
,of  the  foul.  This,  they  fay,  is  in*  the  decrees  of 
of  God  ^  they  mull  therefore  indulge  their  re- 
pofe.  In  a  cafe  lil^e  thi^,  the  magiftrate  ought  to 
waken  by  the  laws,  thofc  who  are  lulled  alleep 
]by  religion. 

When  religion  condemns  things  which  the  civil 
laws  ought  to  permit,  there  is  danger  left  the  civil 
laws,  pn  the  other  hand,  Ihould  permit  what  re- 
ligion ought  tp  condemn.      Either  of  thefe  is  a 
conftant  proof  of  a  w^nt  of  true  ideaa  of  that  har- 
mony and  piroportion,  which  ought  to  fubfift  be- 
•  tween  both. 
(i)  See  the      Thus  the   Tartars  (')  under  Jengbiz-Kban^  a- 
written  by  Hiongft  whom  it  was  a  fin  and  even  a  capital  crime 
johnDu'  to  put  a  knife  in  the  fire,  to  lean  againft  a  whip^ 
p^njtiit    to  ftrike  a  horfe  with  his  bridle,  to  break  one  bone 
to  Tar-     ^j^-j^  another;  did   not   believe  it  to  be   any  fin 

tary  by  ^ 

Pope  In-  to  break  their  word,  to  feize  upon  another  man's 
Tn theyear  g^^^^s,  to  do  an  injury  po  a  perfon,  or  to  commit 
3246.  murder.  In  a  word,  laws  v;hich  render  that  ne- 
tion^of  ^^*  ceffary  which  is  only  indifferent^  have  this  incon- 
Voyages  venicncy,  that  they  make  thofe  things  indifferent, 
trib^u^tedjta  ^v^icl^  are  abfolucely  neceffary. 
the  efta-  The  people  of  Formofa  [^  believe,  that  there 
of  the  i«  a  kind  or  hell ;  but  it  is  to  punilh  thofe  who 
feaft  India  ^j.  certain  feafons  have  not  aone  naked  :  who  have 
yoi.  5.  dreffed  in  callico,  and  not  in  filk  •,  "who  have 
jpap  192.  pr^fi^n^gjj  to  look  for  oyfters  •,  pr  who  have  underr 

takea 
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jdertakcn  any  bufinefs  without  confulting  the  fong  Book 
of  birds :    whilft  drunkennefs  and  debauchery  are  q^^     ' 
5Pt  regarded  as  crimes.     They^believe,  even  th^ 
the  debauches   of  their  children  are  agreeable  to 
jthcir  gods. 

When  religion  abfolves   the  mind  by   a  thing 
merely  accidental,  its  lofes  itsgreateft  influence  on 
mankind.     The  people  of  India  believe,  that  the 
waters  of  the  Ganges  have  a  fanftifying  virtue  (*).  (OEdify- 
Thofe  who  die  on  its  banlcs  are  imagined  to  be  ex-^  Jew,  Cot 
empted  from  the  torments  of  the  other  life,  and^®^*  's* 
to   be  entitled   to  dwell  in  a  region  full  of  de- 
lights ;  and  for  this  reafon  the  aflies  of  the  dead 
are  fent  froiji  the  moft  diftant  places  to  be  thrown 
into  this  river.    Little  then  does  it  fignify  whether 
they  have  lived  virtuoufly  or  not,  fo  they  be  but 
thrown  into  the  Ganges, 

The  idea  of  a  placa  of  rewards  has  a  neceflary 
conneftion  with  the  idea  of  the  abodes  of  mifery  ; 
and  when  they  hope  for  the  former  without  fear- 
ing the  latter,  the  civil  laws  have  no  longer  any 
influence.  Men  who  think  themfclves  fure  of  the 
rewards  of  the  other  life,  are  above  the  power  of 
the  legifl:ator  5  they  look  upon  death  with  too 
much  contempt :  how  (hall  the  man  be  reftrained 
by  laws,  who  believes  that  the  greateft  pain  the 
ftiagiftrate  can  inflidt,  will  end  in  a  moment  to 
begin  his  happinefs  ? 


CHAP. 
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CHAP.       XV. 

Howfalfe  Religions  are  fometimes  correSfed  by 
the  civil  L,aws. 

Book   COMPLICITY,  fuperftition,    or  a  refpcft  for 
cwT'c.  antiquity,  have  fometimes  eftabliihed  myfterie3 

and  16.     ©r  ceremonies  (hocking  to   modefty:  of  this  the 
world  has  furnifhed  numerous  examples.     Arifto- 
(«)Pclit.  tie  [^)  fays,  that  in  this  cafe  the  law  permits  the 
cai>.%.     fathers  of  families  to  repair  to  the  temple  to  cele- 
brate thefe  myfteries  for  theirwiv.es  and  children. 
How  admirable  the  civil   law,  which  in  fpite  of 
religion  preferves  the  manners  untainted  \ 
()Sneto.      Auguftus  (")  cxcludcd  the  youth  of  either  fex 
^jyguftl^     from  a  (Tiding  at  any  nodurnal  ceremony,  unlefs 
c«p-  3"*     accompanied  by  a  more  aged  relation  ;  and  when 
he  revived  the  Lupercalia^  he  would  not  allow  the 
young  men  to  run  naked. 

CHAP.       XVL 

How  the  Laws  of  Religion  correB  the  Inconve^ 
niencies  of  a  political  Confiitution. 

ON  the  other   hand,  religion  may  fupport  a 
ftate,  when  the  laws  themfelvcs  are  incapa- 
ble of  doing  it. 

Thus,  when  a  kingdom  is  frequently  agitated  by 
civil  wars,  religion  may  do  much,  by  obliging  one 
{)  Col-  part  of  the  ftate  to  remain  always  quiet.  Among 
VoTes^  the  Greeks,  the  Eleans,  as  priefts  of  Apollo,  lived 
madeto  a!\vays  in  peace.  In  Japan  (*),  the  city  of 
anindil  M^^co  cnjoys  a  conftant  peace,  as  being  a  holy 
cofrpany,  city  :  religion  fupports  this  regulation,  and  that 
p!g.ta7..  ,  empire 
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empire  which  feems  to  be  alone  upon  earth,  and  Book 
which  neither  has,  nor  will  have,  any  dependence  chap!^6. 
on  foreigners,  has   always,  in  its    own  bofom,  a 
trade  which  war  cannot  ruin. 

In  kingdoms,  where  wars  are  not  entered  upon 
by  a  general  confent,  and  where  the  laws  have,  not 
pointed  out  any  means  either  of  terminating  or 
preventing  them,  religion  eftablilhes  times  of 
peace,  or  cefTation  from  hoftilities,  that  the  pco- 
pie  may  be  able  to  fow  their  corn,  and  perform 
thofe  other  labours,  which  are  abfolutely  neceffary 
for  the  fubfiftence  of  the  ftate. 

Every  year  all  hoftility  ceafes  between  the  C)  (p)  See 
Arabian  tribes  for  four  months;  the   leaft  dif- nfeoT"*' 
turbance  would  then  be  an  impiety.      In  former  J^a^o™^** 
times,  when  every  lord  in  France  declared  war  or 
peace,  religion  granted  a  truce,  which  was  to  take 
place  at  certain  feafons. 

CHAP.       XVIL 

^lie  fame   SubjeSi  continued. 

TIT  HEN  a  flate  has  many  caufes  for  hatred, 
^  ^     religion   ought  to   produce  many  ways  of 
reconciliation.     The  Arabs,  a  people  addifted  to 
robbery,  are  frequently  guilty  of  doing  injury  and 
injuftice.     Mahomet  (^)   enafted  this  law:     **  i^O) Koran, 
*'  any  one  forgives  *  the  blocd  of  his  brother^  he  may  chap  of 
**  purfue  the   malefaSfor  for  damages  and  intereji :  ^^'  ^^"-^^ 
*'  but  he  who  fhall  injure  the  tvickedy  after  having 
**  received  fatisfaSlion^  fhally    in  the   day  of  judg- 
*'  menti  fuffer  the  moji  grievous  torment s,^^ 

*  On  renoancing  the  law  of  retariation. 

The 
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Book       The  Germans  inherited  the  hatred  and  enmity 
Chap.  17.  of  their  near  relations  :    but  thefe  were  not  eter- 
nal.    Homicide  was  expiated  by  giving  a  certain 
number  of  cattle,  and  all  the  family  received  fa- 
tisfaftion  :    a  thing  extremely   ufeful,    fays  >  Ta- 
i')Demo'  citus  ( ),  bccaufc   enmities  are   moft  dangerous  a- 
liaaifrum.  iTiongft  a  free  people.  I  believe,  indeed,  that  their 
minifters  of  religion,  who  were  held  by  them  in  fo 
much  credit,  were  concerned  in  thefe  reconciliations. 
(;)  Collcc-      Amongft  the  inhabitants  of  Malacca  ( ),  where 
Voyages    ^^   form  of  reconciliation  is  eftablifhed,  he  who 
that  con-  ^35  committed    murder,  certain   of  being;  affadi- 
jto  the       nated  by  the  relations  or  friends   of  the  deceafed, 
7^c^t^^i   abandons  himfclf  to  fury,  and  wounds  or  kills  all 
the  Eait-  he  meets. 

India 

cornpany,  CHAP.       XVIII. 

vol.  7. 

pag.'303.  jfJi?^  i/ie  Laws  of  Religion  have  the  EifeB  of 

^ee  alio  •     •/   x  ^  ^ 

Memoirs  ClVll  LaiVS. 

of  the  C. 
de  Forbin, 

and  what     |^  H  E    firft  Greeks  were   fmall  nations,  fre- 
IhJp^eopie  quently   difperfed,  pirates   at   fea,  unjuft  at 

of  Ma-      land,  without  government,  and  without  laws.    The 
mighty  adrions  of  Hercules  and  Thefeus  let  us  fee 
the  ftate  of  that  rifmg  people.     What  could  reli- 
gion do  more,  to  infpire  them  with  horror  againft 
murder  ?      It   declared,  that  the   man    who  had 
(0  Plato,  been  (')  murdered  was  enraged  againft  the  aflaflin. 
\\h.lT'  ^hat  he  would  pofltfs  his    mind  with   terror  arid 
trouble,  and  oblige  him  to  yield  to  him  the  places 
( •) Trage- he  had  frequented  when  alive.      They  could   not 
Oedipus    touch  the  criminal,  nor  converfe  with  him  ("),  with- 
Coioneus.  out  being  defiled  :  the  murderer  was  to  be  expelled 
ot  Lavv^s?  the  city,  and  an  expiation  made  for  the  crime  ("). 
hb.9.  '  CHAP. 
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CHAP.     XIX. 

That  it  is  notfo  much  the  Truth  or  Faljity  of  a 
DoSirine  which  renders  it  ufeful  or  pernicious 
to  Men  in  civil  Government^  as  the  life  or 
Ahufe  of  it. 

HE  moft  true  and  holy  doctrines  may  be  at-  Book 
tended  with  the  very  worft  confequences,  ^i^  '  ^ 
when  they  are  not  connefted  with  the  principles 
of  fociety ;  and,  on  the  contrary,  doftrines  the 
moft  falfe  may  be  attended  with  excellent  con- 
fequences,  when  contrived  fo  as  to  be  oonnedled 
with  thefe  principles. 

The  religion  of  Confucius  *  difowns  the  im- 
mortality of  the  foul ;  and  the  feft  of  Zeno  did 
not  bqlieve  it.  Thefe  two  feds  have  drawn  from 
their  bad  principles  confequences,  not  juft  in- 
deed, but  moft  admirable  as  to  their  influence  on 
fociety.  Thofe.of  the  religion  of  Tao,  and  of 
Foe,  believe  the  immortality  of  the  foul;  but 
from  this  facred  doftrine  they  draw  the  moft  fright- 
ful confequences. 

The  doftrine  of  the  immortality  of  .the  foul 

♦  A  Chinefe  philofopher  reafons  thus  againft  the  doflrine  of 
Ffl^.  "  It  is  faid,  in  a  book  of  that  fc6t,  that  the  body  is  our 
'*  dwflling- place,  and  the  foul  the  immortal  gueft  which  lodges 
•*  there :  but  if  the  bodies  of  our  relations  are  only  a  lodging, 
*•  it  is  natural  to  regard  them  with  the  fame  contempt  we  Jhould 
•*  feel  for  a  Jfi:ru6lure  of  earth  and  dirt.  Is  not  this  endeavouring 
•*  to  tearYrom  the  heart  the  virtue  of  love  to  one's  own  parents  ? 
««  This  leads  us  even  to  neglect  the  care  of  the  body,  and  lo  re- 
"  fufe  it  thecompaflion  and  affedlion  fo  neceflary  for  its  prefcrva- 
^«  tion;  hence  the  difciples  of  Foe  kill  themfelvcsby  thoufands." 
Work  of  an  eutcient  Chtnefe philojopker^  in  the  ColUdion  of  Du  HalJe, 
irol.  3.  page  51. 

...  6  falfcly 
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Book   falfely  undcrftood,  has,  almoft  in  every  part  of 

c?ap!^9.  the  globe,    and  in  every  age,  engaged  women, 

flavcs,  fubjefts,    friends,   to    murder    themfelves, 

that  they  might  go  and  fcrve  in  the  other  world 

the  objeft  of  their  refpeft  or   love  in  this.      Thus 

it  was  in  the  Wefl:-Indies  ;  thus  it   was  amongft 

Tho^Bar-  ^^^  Danes  (^) ;  thus    it  is  at  prefent  in  Japan  (""j, 

tholin's     in  Macaflar  (*),  and  many  other  places. 

theDTnes.      Tfiefe  cuftoms  do  not  fo  direftly  proceed  from 

(^)AnAc.  the  doftrine  of  the  immortality  of  the  foul,  as  from 

count  of   ^^^^  Qf  j.}^g  rcfurreftion  of  the  body,  from   whence 

Japan, in  •  ' 

the  Col.  they  have  dra\vn  this  confequence,  that,  after  death. 
Voyages  ^^^  ^^^^  individual  will  have  the  fame  wants,  the 
that  con-  fame  fentiments,  the  fame  paffidns.  In  this  point 
cftabiifh  of  view,  the  dodlrine  of  the  immortality  of  the  foul 
an  Eaft.  j^^g  3  prodigious  effeft  on  mankind  •,  becaufe  the 
company,  idea  of  only  a  fimple  change  of  habitation,  is  more 
(')  for-  within  the  reach  of  the  human  underftanding,  and 
moirs.  "  more  adapted  to  flatter  the  heart,  than  the'  idea  of 
a  new  modification. 

It  is  not  enough  for  religion  to  eftablifli  a  doc- 
trine, it  muft  alfo  direft  its  influence.  This  the 
Chriftian  religion  performs  in  the'moft  admirable 
manner,  particularly  with  regard  t6  the  doftrines 
of  which,  we  have  been  fpeaking.  It  makes  us 
hope  for  a  ftate,  which  is  the  object  of  our  be- 
lief; not  for  a  ftiate  which  we  have  already 
experienced,  or  known  :  thus  every  article,  even  - 
the  refurrcftion  of  the  body,  leads  us  to  fpiritual. 
ideas. 


CHAP. 
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CHAR     XX. 

T^ he  fame  Subject  continued. 

TH E  facrcd  books  {')  of  the  ancient  Perfians  Boo^ 
fay,  "  If  you  would  be  boly^  inftru£i  your  chil-  chap.  »i, 
'*  dren^  becaufe  all  the  good  aSfions   which  they  per^  and  »t. 
**  form^  will  be  itnputedto  you.^^    They  advife  them  iiydc/ 
to  marry  betimes,  betaufe  children  at  the  day  of 
judgment  will  be  as  a  bridge,  over  which  thofe 
who  have  none  cannot  pafs.     Thefe  doftrines  were 
falfr,  but  extremely  ufeful. 

CHAP.     XXI. 

Of  the  Metempfychofs. 

T^HE  doftrine  of  the  immortality  of  the  foul 
"*•  is*  divided  into  three  branches,  that  of  pure 
immortality,  that  of  a  fimple  change  of  habita- 
tion, and  that  of  a  metempfychofis ;  that  is,  the 
fyftem  of  the  Chriftians,  that  of  the  Scythians, 
and  that  of  the  Indians.  We  have  juft  been 
fpeaking  of  the  two  firft,  and  I  (hall  fay  of  the 
Jail,  that  as  it  has  been  well  or  ill  explained,  it 
has  had  good  or  bad  effefls.  As  it  infpires  men 
with  a  certain  horror  againft  bloodfhed,  very  few 
ipurders  are  committed  in  the  Indies  -,  and  though 
they  feldom  punidi  with  death,  yet  they  enjoy  a 
perfedl  tranquillity. 

On  the  other  hand,  women  burn  themfelves  at 
the  death  of  their  hufbands ;  thus  it  is  only  the 
innocent  whofufFer  a  violent  death. 

C  H  A  t. 
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CHAP.    XXIL 

^fiai  it  is  dangerous  for  Religion  to  infpire  ari 
Averjionfor  things  in  t hem/elves  indifferent. 

Book  A  Kind  of  honour  eftablifiied in  the  Indies  by 
Chap.  a'2.  ^^  the  prejudices  of  religion,  has  made  the  feve- 
»nd  *3*  ral  tribes  conceive  an  averfion  againft  each  other. 
This  honour  is  founded  entirely  on  religion  ;  thefc 
family  diftinftions  form  no  civil  diftinftions  ;  there 
are  Indians  who  would  think  themfelves  diflionour- 
ed  by  eating  with  their  king. 

Thefe  forts  of  diftihdtions  are  connefted  with  a 
certain  averfion  for  other  men,  very  different  fronv 
thofe  fcntiments  which  naturally  arife  from  diffe- 
rence of  rank  ;  which,  amongft  us,  comprehends 
a  love  for  inferiors. 

The  Jaws  of  religion  fhould  never  infpire  an 
averfion  to  any  thing  but  vice,  and,  above  all,  they 
Ihould  never  cftrange  man  from  a  love  and  ten- 
dernefs  for  his  own  fpecies. 

The  Mahometan  and  Indian  religions  embrace' 
an   infinite  number  of  people  :    the  Indians  hate 
the   Mahometans,  becaufe   they  eat  cows  ;    the 
Mahometans  dcteft   the  Indians,  becaufe  they  eat 
hog§. 

C  p  A  P.     XXIIL 

OJFeJiivals.     . 

WHEN  religion  appoints  a  ceffation  from' 
labour,  it  ought  to  have  a  greater  regard 
to  the  neceffities  of  mankind,  than  to  the  grandeur 
of  the  being  it"  defigns  to  honour. 

Athens 
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I 

Athens  (0  was  fubjed  to  great  inconveniencies  5^,^ * 
from  the  exceffive  number  of  its  fefcvals.     Thefe  cbap.  a^ 
powerful  people,  to  whofe  dccifion  all  the  cities  of  jj'^^®"^' 
Greece  came  to  fubmit  their  quarrels,  coiild  nottbcrcpub. 
have  time  to  difpatch  fuch  a  multiplicity  of  affairs,  then*. 

When  Conftantine  ordained  that  the  people  (bould 
reft  on  the  fabbath,  he  tnade  this  decree  for  the  ci- 
ties*, and  not  for  the  inhabitants  of  the  open 
country  ;  ^he  was  fenfible,  that  labour  in  the  cities 
was  ufeful,  but  in  the  fields  ncceffary. 

For  the  fame  reafon,*  in  a  country  fupported  by 
commerce,  the  number  of  feftivals  ought  to  be 
relative  to  this  very  commerce.  Proteftant  and 
Catholic  countries  are  fituated /f-  in  fuch  a  manner 
that  there  is  more  need  of  labour  in  the  former, 
than  in  the  latter  *,  the  fuppredion  of  feftivals  is 
therefore  more  fuitable  to  Proteftant  than  to  Ca- 
tholic countries. 

Dampier  (^)  obferves,    that  the  diverfions  of(9^^^«- 
different  nations  vary  greatly,  according  to  the  cli- vo^gi,/ 
mate.     As  hot  climates  produce  a  quantity  of  de-^o^*» 
licate  fruits,  the  barbarians  eafily  ftnd  neceftaries, 
and  therefore  fpend  much  time  in  diverfions.  The 
Indians  of  colder   countries  have   not  fo    much 
leifure,  being  obliged  to  fi(h  and  hunt  continual- 
ly;   hence  they   have  lefs  mufic,    dancing,    and 
feftivals.     If  a  new  religion  ftiould  be  cftablilhed 
amongft  thcfe  people,  it  ought  to  have  regatd  to 
this  in  the  inftitution  of  feftivals. 


*  Leg.  3.  Cod.  di  Feriss^    This  law  was  doubtlefs  made  only 
fof  the  Pagans. 

t  The  Catholics  lie  more  towards  the  fouth,  and  the  Protef* 
tants  towards  the  north. 

'     Vol.  II.  O  CHAP. 
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C«  A  P.    XXJV- 

€f  the  Io€al  Laws  of  Rdigim 

5^*  'nf^tt  E  ?.  E  arc  ioany  local  laws  in  yadous  «r 
Chap.  14.  il*  lUgioBS ;  and  fwhen  Mootezuma  iwith  £0  tnuch 
obl^Ai^Qy  iofifted,  that  the  itdl^ion  ^.the  Spaniacds 
WS^%  good  i^v  their  country,  and  «bis  £br  Meidco 
he  did  not  nflertan  ^bfiiirdicy  *,  ibecaufe,  in  ffd,  ie« 
giflators  could  .never  hdp  .having  a  regard  to  t^^ac 
i^ture  had  esft^bltflied  i^db^  xhsm. 

Tfae.opinion  of  xhe  mcteaipfydiofisiis  adapted <to 
the  climate  of  the  Indies.  An  exceffiiire  beat  buirns 
r)  Scf  (•)  op  all  ehe  country  •,  they  can  breed  but  »ery  few 
Travels  *  f^^^^^  »  ^^7  ^'^  always  in  danger  of  w^ntiiig  them 
vol.  2.  '  'ibr>tillage ;  itheir  black  cattle  multiply  butindiSe* 
(iO^idVijl  ^osxytLy  (') ;  ,and  they  are  fubjed  tojnany  diftcmpefs : 
ing  i^t.  a  law  of  religion  which  prcferves  .ehecn,  is  ihefc- 
i^?.|^^.'  ifore  jcK)redCuitable  tothe^Ucy  of  the  country. 
t|v  Wibile  the  meadows  are  fcordied  i^,  rice  and 

f>ulfe,  by  utrhea/TiilaaceDf  water^  afeboought  to  per- 
fection ;  \Z  Uwof  mligion  which  fcrraics  only  this 
ikiod  .of  nQUci£hment,  muft  therefore  be  extremely 
tt&fol  to  men  in  thofe  cUmattts. 

^iert*''        ^^  ^^ ^'^  ^  ^^^  ^^  ^^  couigary  is  infipid. 

Travels,  but  tj^e  u^ilk  a,ml  butter  which  tl^  ireccsvc  from 

Ja«**iS/.  ^^^  ferves  for  a  part  of  their  ibUiftcnce ;  fhera- 

Tfoce  lihe  law  which  prohibits  th^e  cftiag  and  killing 

of  cows,  is  in  the  Indies  not  juniscaibiiable. 

Athens  contained  a  prodigious  multitude  of  peo* 

,  |de,  but  its  ^territory  was  barren.    It  was  therefore 

a  religious  maxim  with  this  people,  that  thofe  who 

<h)£irri^»- offered  fomefinall  prefcntsto  th.e  gods  (*),  hpnomr- 

Mi^^w/'    cd  them  more  than  thofe  who  facrificed  an  ox, 

Hb...  •  p  H  A  P. 
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CHAP.    XXV. 

^hi  Inconveniency  of  tranjplanting  a  Religion 
from  one  Country  to  another. 

T  T  follows  from  hence,  that  there  arc  frequent-  ^^  "^ 
*  ly  many  inconveniencies  attending  the  tranf-  chap.  «5* 
planting  a  religion  from  one  country  to  any  other.  ^^  *^- 

"  The  hog,  fays  Mr.  de  Boulainvilliera  0*' »wj?  Ji^,J^^ 
*'  he  very  fcarce  in  ArahUy  where  there  are  dlmoft  no 
•*  woeis,  and  hardly  any  thing  fit  for  the  nonrifi* 
**  metH  of  thefe  animals :  bejides^  the  faltnefs  of  the 
^*  water  and  food  renders  the  people  moft  fufceptthU 
^*  of  eutaneous  diforders.^*  This  local  tew  could 
not  be  good  in  other  •  countries,  where  the  hog 
16  almoft  an  univerfal^  and  in  fome  fort  a  necef- 
faiy  flouriihment. 

I  Ihall  here  make  a  refleAion.    Sandorius  has 
4ibferved  that  poric  tranfpires  but  little  (*),  an^  (*)  Mc^«- 
thacthis  kind  of  meat  greatly  hinders  the  tranf*  tical  fta. 
piration  of  other  food;  he  has  found  that  thls^*P^<*'- 
diminution  amounts  to  a  third  (%     Belides,  it  is  (')  n)id. 
known  that  the  want  of  tranfpiration  forms  or 
incnales  the  diforders  of  the  (kin.   The  feeding  on 
pork  ought  rather  to  be  prohibited  In  climates 
where  the  peopte  arc  fubjeft  to  thefe  diforders,  as 
in  Faleftine,  Arabia,  iEgypt,  and  Lybia. 

CHAP.     XXVI. 
The  fame  SubjeB  continued. 

SI  R  John  Chardin (")  fays,  that  there  is  not a(«)  Trat 
navigablcriver  in  Pcrfia,  txctpi  the  Kur,  which  J^Jl-i** 

•  As  in  China.  ▼«!•  »• 
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^xxlv    ^^  ^^  ^'^^  extremity  of  the  empire.    The  ancient 
Chap,  a  6.  law  of  the  Gaurs  which  prohibited  failing  on  ri- 
vers, was  not  therefore  attended  with  any  incon- 
venience in  this  cofintry,  though  it  would  have 
ruined'  the  trade  of  another. 

Frequent  bathings  are  extremely  ufeful  in  hot 
climates.    On  this  account  they  are  ordained  in  ' 
the  Mahometan  law,  and  ^  in  the  Indian  religions 
In  the  Indies  it  is  a  mod  meritorious  z&  to  pray 
t*^  ?*Ir    to  (")  God  in  the  running  ftream :  but  how  could 
veu/voi.  thefe  things  be  performed  in  other  climates  ? 
*•  When  a  religion  adapted  to  the  climate  of  one. 

country  clafhes  too  much  with  the  climate  of  an- 
other, it  cannot  be  there  eftabiifhed  •  and  when- 
ever it  lias  been  introduced,  it  has  been  afterwards 
difcarded.  It  feems  to  all  human  appearance,  as 
if  the  climate  had  prefcribed  the  bounds  of  the 
Chriftian  and  the  Mahometan  religions. 

It  follows  from  hence,  that  it  is  almoft  always 
proper  for  a  religion  to  have  particular  dodrine$, 
and  a  general  worlhip.  In  laws  concerning  the 
praAice  of  religious  worfhip,  there  ought  to  be 
but  few  particulars :  for  inftance,  they  fliould 
command  mortification  in  general,  and  not  a  cer- 
tain kind  of  mortification.  Chriftianity  is  full  of 
good  fenfe :  abftinence  is  of  divine  inftitution ; 
but  a  particular  kind  of  abftinence  is  ordained  by 
human  authority,  and  therefore  may  be  changed.- 
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BOOK   xxy. 

Of  Laws  as  relative  to   the  Eftablijh^ 
ment   of  Religion  and  its  externat' 
Polity. 

C  H  A  P-     !• 

Of  Religious  Sentiments. 

TH  £  pious  man  and   the  atbeift  always  Book 
talk  of  religion;  the  one  fpeaks.of  whatchap.^, 
he  loves,  and    the  other   of  what    he*n^»- 
fears. 

C  H  A  P.     11. 

Of  the  Motives  of  Attachment  to  dtjferent  Re-^ 
^'  '  "       '    ligions.      .        .    \  :^   \ 

T^  H  E.  difiircnt  religions  of  tbc  World -do.  not 
•*■  give  to*  thofe  who^profefe  thefti  cqyal.niotivcs 
of  attachment;  this  depends  greatly  on  the  .man-j 
ner  in  which  they  agree  .with  the  turn  of  tbougho 
and  perceptions  of  mankind^ 

We  arc  extremely  addrdled  to  idolatry,  and  y<^ 
have  no  great  inclination  for  the  religion  of  idp*?' 
biters :  we  are  not  very  fond  of  fpiricua)  ideas> 
and  yet  are  moft  attached. to. thofe  religions  whic^ 
teach  us  to  adore  arfpiritual:  being.  This  proceeds 
from  the  fatisfaftion  we  find  in  ourfclves  at  having 
been  fo  intelligent  as. to  chufe  a  religioD^  i^iich 
raifes  the  deity  from  that  bafenefs  in  which  hfe 
|iad  been  placed  by  others.     We  look  upon  idor 
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^^ocv*^  latry  as  the  religion  of  an  ignorant  people  5  and 
Chap.««    the  religion  which  ha$  ^  ipifitual  being  for  its  db^ 
jed,  as  that  of  the  mod  cnlighteiied  fiations. 

When  with  a  doctrine  that  gives  us  the  idea  of 
a  ^piritim)  fupfrote  beings  wti  can  ftiU  join  iholc 
<tf  a  (cnfibte  natufe^  and  admit  them  into  our  wor- 
ihip,  we  contract  a  greater  attachment  to  religion  ; 
becaufe  thofe  motives,  which  we  have  juff  m*tn- 
tioned,  are  added  to  our  natural  inclinations  for 
the  objefts  of  feftfe.  Thos  the  Catholics,  who 
have  more  of  thi*  Wnd  of  worrftfp  than  the 
Proteftants,  are  more  attached  to  their  religion^ 
than  the  Proteftants  sire  to  theirs,  and  more  jealous 
for  its  prdpagatioA. 
(-)  8t.dy.  When  the  (')  peopfe  of  Ephefusr  were  informed 
ui»*  '  that  the  fathers  of  the  council  had  declared  they 
might  call  the  Virgtn  Mary  the  Matbtr  of  God^  they 
were  tr^nlperted  with  joy,  they  kifled  the  bands  of 
the  biftiops,  they  embraced  thrir  knees,  and  the 
whole  city  refounded  with  sKrclamations. 

WlienI  an  inteile<^ua>  relirgion  fuperadds  a  choice 
Aiade  by  the  deity^  and  t  preferenciB  to  thofe  who 
profefff  il  to  theft  who  do  not^  this  greatly  attach8s> 
v^  t0  religion.  The  Mahometans  would  not  be 
fuch  good  muifulmans,  if  on  the  one  hand  tkcrewere 
im  idolatfous  nations,^  who  make  them  imagine 
thetnfdves^  the  champions  of  the  unity  of  God  ;  and 
on  the  other  Chriftiaois,  to  make  chem  believe  that! 
they  zft  the  objefts  of  his  preference- 

A  religion  burthened  with  many  *  ceremosiief^ 

♦  This  d6^  not  ctxHttwSiA  trhtti I  ba^  faid  ik  dfCrla*  chaptwl 
of  tht  preceding  book?  I  kcre  fpcak  of  the  motives  of  attach- 
ment to  religion,  and  there  of  tlXe  mean^  or  ftnrdciittg  i<  mord 
^iieral, 

attaches 


«taches  us'  tcf  iif  mwe  It^rongljr  than- that  which  lias  ^^xvf ' 
^  fewer  number.  We  have  ah  extreme  prbpenfity Chap.  ^. 
ttt  thingsr  in  ^hich  we  art*  conciriually  enlploytd ; 
wicnefs  the  obftinate  prejudices  of  the  *  M«ho- 
mecans,  and  the  Jews  i  and  the  readinefs  with 
which  barbarous  and  favage  natidtis  change  their 
religion,  who»  as  tbcy  aie  employed  entirely  in 
hunting,  or  war,  have  but  few  religious  cere- 
Monies. 

Men^  are  extremely  inclined'  to  the  p«ffions  of 
hope  and'  fear  i  a^  religionr  therefore,  that  had  nei* 
tker  a  heavea  nor  aihell,.  could  hardly  pleafe  them. 
This  is  proved  by  the  eafe  with  which  foreignc  re^ 
ligions  have  been  eftablUhcd  in  Japan;  and  the  zeal 
and  fondneis  with  which  they  were  received 'f*> 

In  order  to  raife  an  attachment  to  religion,  ib 
is  neceflary  that  it  fhoald^  inculcate  pure moraliw 
Men  who  are  knaves  by  retail,  are  extreineiy  hb« 
neft  in  the  groft  >:  they*  losre  moralitjfi.  Aind  <  were 
l\  not!  treating  c^  fo  grbve'  a*  fubje^^  I  Ihould 
faf,  that  this  qipearr  remark^ly  evident  in  oot 
theatres^:  we  are  fore  oP  pleafing  the  people  by 
femimentr  avowed  by  morality ;  we  are  fure  oif 
locking  tbemby^  tfaoft  itdifapproves. 

When  extenwi^  worftiip  is  aittetided  with  great 
magnificence,,  ic  ftktters  our  minds,  and  ftrongly 
attaches!)  US!  to  religi6n.  The  riches  of  temple^ 
and  thde  of  the  clergy;   greatly  aSb£ltus^    Thos^ 

*  This,  bm  be^ti  reiBark/94  over  all  th«>  wok-Id.  ^  8«cV  H  to  the 
Turks*  the  iTiifiioiTs  of 'the  Levant;  the  Coll^^^ioti  of  Voyageg 
that  cDntribbted  to  thcieftabHar«nen«of  aJb  EnlV^IAdia^  cempainy^ 
vol.  3.  p.  101.  on  the  Moors  of  Bataviaj  and  Father  Labat  on 
the  Mahometan  neg^roes,  &c. 

t  The  Chriftian  and  the  IndUn  reHg^onSj:  tbefe  have  a  heU 
and*  a 'piatadifti  which'  the'rti^ton' ^SUntos  has  mot* 
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Bo oT^   even  the  mifery  of  the  people,  is  a  mptivre  that 
Chap.  s*.    render  them  fond  of  a  religion,-  which  has  ferved 

as  a.  pretext  to  thofe  who  were  the  caufe  of  their 

mifery. 

CHAP.     IIL 

Of  Temples. 

ALMOST  all  civilized  nations  dwell  in 
houfcs  -,  frotn  hence  naturally  arofe  the?idea 
of  building  a  houfe  for  God,  in  which  they  might 
adore  and.  feek  him,  annidft  rail  their  hopes  and 
fears.  ■    ^ 

*  And,  indeed,  nothing  is  toore.  comfortable  to 
mankind,  than  a  place  in  which  they  may  find  the 
dticy.  peculiarly  prefeot, .  and  where  they  may 
aflemble  together  .ta  cdnfefs-  their  weaknefs^  and 
tdl  their  griefs. ::  '     •  --: 

£ue  this  najfutal  idea  never  occurred  to  any  but 
fuchascultivaced.theland;  thofe  who  have  no  boufes 
for  themfelv-esf  were  never  known.to  build  temples.. 
-%TJbis  was  the  caufc  that  made  Jcnghis^Khan  dif- 
cover  fuch  a  .prodigious  contempt  for  mofques  *. 
This  prince  *f '  examined  the  Mahontetans,  he  ap-t 
proved  of  all  their  doctrines,  except  that  of  the 
neceffity  of  going  to  Mecca ;  he  could  not  com- 
prehend why  God  might  not  be»  Everywhere  adored. 
As  the  Tartars  did  not  dwell  in  hoiifes,  they  could 
have  no  idea  of  temples. 

•  Thofe  people  who  have  no  temples,  have  but  a 
fmall  attachment  to  their  own  religion.   This  is  the 

*  Entering  tbe  mofqiie  of  Bechara»  lie  took  the  Koran,  and 
threw  it  under  his  hor£e'8fect.    Uift,  of  the  Tartars^  pa^.  173. 
t  Ibid.  pag.  341. 

reafon 


OF    L  A  W  S.  -aor 

realbi*  why  the  Tartars  have  in  all  times  given  fo  Booic^ 
great  a  toleration*;  why  the  barbarous  nations chap-j. 
who  conquered  the  Rpmaja  eqipire,.  did  not  hefi- 
t^e  a  moment *to  embrace  Chriftianity^  why. the 
favages  of  America,  have  fo  little  fondneft  for  theit, 
own  religion  ;   wh,y^  fioce  our  miffionaries  have 
built  churches  in  Paraguay,   the  natives  of  that 
country. are  becpme  ^  aspalous  ^or  ours* 

As  the  deity  is  the  refuge  of  the  unhappy,  and 
none  are  more  unhappy  than  criminals,  men  have 
been  naturally  led  to  think  temples  an  afyJum  for 
thofe  wretches.  This  idea  appeared  ftill  more, 
natural  to,  ihe  Greeks^  where  murderers,  chafed, 
from  their  city  and  the  prefence  of,  men,  feemed. 
to  have  no  houfes  but  the  temples,  nor  other  pro?, 
tcdlors  but  the  gods. .        . 

At  firft  thefe  "were  only. defigncd  for  involuntary 
homicides ;  but  when  the  people  made  them  a 
fanftuary  for  thofp  who  had  committed  great 
crimes,  they  fell  into  a  grofs  contradi^ion.  if 
they  had  offended  men,  they  had  much  greater 
reaibato  believe  they  had  offended  the  gods-       -^ 

Thefcrafylums  multiplied  in  Greece.  The  tejri- 
j)les,  fays  Tacitys  (^),  were  filled  with/fnfqlvent(h)AnfijL 
debtors,  and  wicked  flaves :,  the  nVagiilrate  fouxid^*^-  *• 
it  difficult  to  exefcife  his  office  j  tHe  people  pro- 
tefted  the  crimes  of  men. as  the  cerenipnies  of  the 
gods  I  at  length  the  fenate  was  oblig^ed  to  retrench 
a  great  number  of  them. 

.The  laws  of  Mofes  were  perfeftly  wife.  The 
man  who. involuntary  killed  another,  was  iano- 

•  TTiis  j3irpofition  of  mind  ha«  been  communicated  to  flie  Ja- 
f>anefe/v»hio,ai  it  may  bo  eaiily  pjoved,  derive  their  original  trocft 
the  Tartars. 

cent ; 
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^oie  cCTt-  but  he  wasbbligcrfto  bcttkcn  away  froni 

Ch»p;  J.  before  the  cyc5  of'  rite  rtlatioBS  of  tfeer  decfeafedS 

ONumb-Mofe  therefore  appobterf  arf  afyium  O'^r  focft 

"*^*      unfortunate  petfplc.     The  perpett-ators  of  great 

crimes  delbved'  n6r  af  place*  df  fafety,  arid  they 

(Olbid.    Had  none  (f),  the  Jews  had  only  a  portable  tlaBeN 

nacle,  which  (^ntinfually changed  its^  place:  this 

excluded  the  idea  of  a  fanfturfry.    It  is  tme^  that 

they  had  after wardis  a  temple ;  bur  the  criminals, 

who^  would*  refort  thither  from  all  patts;  might 

d!fhirb  the  divine  Ifervice;     If  perfohs  who  had* 

committed  manflaughter;  had  beendrlv^  our  of 

thtcbuntry,  as  was  cuftomarf  amongft  tHeCireeks, 

they  had  reafbn  to  fear  that  they  would  worifhip 

ftrange  god^.     All  theft  tonfideritions  made  them 

eftablifh  cities  of  fafety,  where  they  might  ftSiy  ti}| 

the  death  of  the  high-prieft. 

C  H  A  I».    W. 

Of  the  Mtnijters  of  Religion. 

THE  firftmen,  fays  Porphyry,  facrificcd^only 
vegetables-    In  a  worAip  fo  fimplc,.  every 
one  might  be  prieft  in  his  oWn  family. 

The  natural  defire  of  plcaling  the  deity,  mul- 
tiplied  ceremonies.  From  hence  it  followcdi '  that 
men  employed  in  agriculture  became  incapable  of 
obferving  them  all,  and  of  filling  up  the  number. 

Particular  places  were  confecratc^  t6  the  gods; 
it  then  became  neccffary  that  they  fhould  havemi- 
riifters  to  talce  care  of  them  %  in  the  fame  mattner 
as  every  citizen  took  care  of  his  houfe  and  do« 
meftic  afiairs«  Hence  the  people  who  have  no 
prieft3>    are    commonly    barbarians :    fuch  were 

formerly 
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formerly  the  Prfalian*  C)y  «td  foch  ate  Ml  the   *g^^ 
Wdlgtrfky  ♦.  ciMhr.  ^ 

Men  ctonfetffatecf  to  the  dctty  6dght  to  be  h6-  § jJiJ^ 
itenirtrf,  e^dally  atttongft  people  wfiot  hate  formed  pag.  716. 
rfn  idea  6f  a  pcrfonal  purity  neceffary  to  apprcKK^h 
the  places  moft  agreeable  to  the  gods,  and  for  the 
pcrforrtjantJe  of  particular  ceremonies. 

The  worihip  of  the  gods  requiring  a  contintral 
application,  moft  nations  were  led  to  confider  the 
clergy  as  a  fepafate  body.  ThQs,  amongft  the 
Egyptitns)  the  Jews,  and  tb«  Peffians  f  X  tbey(nMr« 
confecrated  to  the  deity  certain  fatmiies  who  per-  ^^^ 
formed  and  perpetuated  the  fervice.  There  have 
beert  even  religions,  which  have  not  only  eftrangftd 
ec€le0dftieft  from  buHaefs,  but  have  alfo  taken  awaj^ 
tht  embarrafffi)€*ACs  of  a  family ;  and  thi&  is  the 
praAi(te  of  the  principal  branch  of  Chriftiaaicy* 

I  (hall  not  here  treat  of  the  confeqpuences  of  iha 
htvf  ef  eeiibaicy :  it  is  evident,  Aat  k  may  be- 
fGHi^c  hui^tfuJ^i  in  prOpertieA^as  the  body  of  tho  cler- 
gy tMtyt  be  too  nufRfer^ous  ;  and,  in  Qonfequeace  of 
this,  that  of  (he  laity  tjoo  fmaii. 

By  (he  naiture  of  the  huoian^  underftanding,  we 
love  in  risUgion  every  thing  which  carries  the  idea 
of  difficulty  *t  asf  in  peint  of  iiK>rality  we  have  a 
%eeu}ative  fondnefa  fbr  every  thing  which  bcairs 
the  clnu:a^r  of  feverity.  Celibacy  has  been  moft 
agreeable  to  thofe  nations  ti>  whom  it  feemed  leaft 
adapted,  and  with  whom  it  might  be  attended 
with  the  moit  fat^  confequence^^  In  the  fotithcFO 
countries  of  Europe^  where,  by  the  nature  of  the 
cliriniie,(  the  \$m  of  celibacy  id  moitc  difficult  to 

*  A  people  of  Siberia.    Sec  the  account  given  by'  Mr.  EverarJ 
Tfihuu  Idei^  io^  tlie  CoU^kia  of  Travels  to  thd  Kortll»  vol.  s. 

I  obfcrve. 
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^^»  obfervc,  it  has  been  ;-etained  -,  in  thofc  of  the.  north,' 
Chap.  5.  where  the  paflions  are  lefs  lively,  it  has  been  ba- 
niflied.  Further,  in  countries  where  there  arc 
but  few  inhabitants,  it  has  been  admitted ;  in 
tbcfe  that  are  vaftly  populous,  it  has  been  re- 
jeftcd. .  It  is  obvious,  that  thefe  refleftions  relate 
only  to  the  too  great  cxtcnfion  of  celibacy,  and 
not  to  celibacy  itfelf. 

C  H  A  P.     v./ 

Of  the  Bounds  "which  the  Laws  ought  U>  pre-- 
fcribe  to  the  Riches  of  the  Clergy^ 

AS  particular  families  may  be  cxtinft,  their 
wealrti  cannot  be  a  perpetual  inheritance. 
The  tlergy  is  a  family  which  canhoi  be  excind ; 
wealth  is  therefore  fixed  to  it  for  ever,  and  can- 
not go  out  of  it. 

Particular  families  may  increafe,  it  is  neccflkry 
then  that  their  weakly  (hould  alfo  increafe.  The 
clergy  is  a  family  which  ought  not  to  increafe  5 
their  wealth  ought  then  to  be  limited. 
■  We  have  retained  the  regulations  of  the  Lcviti- 
cal  laws  as  to  the  poffefllons  of  the  clergy,  except 
thofe  relating  to  the  bounds  of  thefe  pofleflions : 
indeed,  amongft  us.we  muft  ever  b6  ignorant  of 
the  lifnit,  beyond  which  any  religious  conMnunity 
can  no  longer  be  permitted  to  acquire. 

Thefe  endlefs  acqtoifitions  appeat  to  the  people 
fo  unreafonable,  that  he  who  (hoold  fpeak  in  their 
defence,  would  be  regarded  as  an  idiot. 

The  civil  laws  find  Ibmetimes  Mnany  diScukie^ 
in  altering  eftablilhed  abufes  ;  becaufe  they,  ^ 
conneded  wkh  things,  worthy  of  refpenS  %  in.'rfeiff 

cafe 
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cafe  an  indireft  proceeding  would  be  a  greater  ?^xv* 
proof  of  the  wifdom  of  the .  legiflator,  than  an-chap.  5^ 
other  which  (truck  direftly  at  the  thing  itfelf,  In- 
ftead  of  prohibiting  the  acqurfitions  of  the  clergy, 
we  (hould  feek  to  give  them  a  diftafte  for  them; 
to  leave  them  the  right,  and  to  take  away  the 
deed. 

In  fome  countries  of  Europe,  a  refpeft  for  the 
privileges  of  the  nobility  has  eftablifhed  in  their 
favour  a  right  of  indemnity  over  immoveable  goods 
acquired  in  mortmain.  The  intereft  of  the  prince 
has  in  the  fame  cafe  made  him  exadl  a  right  of 
amortization.  In  Caftile,  where  no  fuch  right 
prevails,  the  clergy  have  feized  upon  every  thing. 
In  Arragon,  where  there  is  fome  right  of  amorti^ 
zation,  they  have  obtained  lefs  :  in  France,  where 
this  right  and  that  of  indemnity  are  cftablifhed, 
they  have  acquired  lefs  ftill ;  and  it  may  be  faid, 
that  the  profperity  of  this  kingdpm  is  in  a  great 
meafure  owing  to  the  exercife  of  thcfe  two  rights. 
If  poITible  theni  increafe  thefe  rights,  and  put  a 
flop  to  the  mortmain. 

Render  thj5  ancient  and  neceflary  patrimony  of 
the  clergy  facred  and  inviolable ;  let  it  be  fixt  and 
eternal  like  that  body  itfelf :  but  let  new  inheri- 
tances be  out  of  their  power. 

Permit  them  to  break  the  rule,  when  the  rule  is 
become  an  abufe  (  fuffer  the  abufe,  when  it  enters 
into  the  rule. 

They  ftill  remember  at  Rome  a  certain  memo- 
rial fcnt  thither  on  fome  difputes  with  the  clergy, 
in  which  was  this  maxim  1  **  The  clergy  ought  to 
•*  contribute  to  the  expencts  of  the  Jiate^  let  the  Old 
•*  Tcjiament  fay  what  it  will**     They   concluded 

fronfi 
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J^^  fipm  *his  p^flige,  th*t  the  4«tbor  of  thi^  njctno*- 
Chap.  6.  ri^tl  W4S  bcti:er  verfcd  io  the  Ungiwgc-of  nhe  tax- 
*^  7-      ggthcfers,  than  in  that  of  rdigiori. 

CHAP.    VI. 

Of  Monafieriil. 

TH£  kdft  ^legpce  of  common  TeDfe  will  let 
us  £9(9  diat  bodies  lilefigned  for  a  perpetual 
coi^tifiuaace  ftould  not  be  ailomisd  to  &U  their 
fu0d9  for  life,  nor  to  borrow  for  life ;  uiile&  we 
wane  them  to  be  heir?  to  all  choie  wlio  have  no 
relations,  and  to  thofe  who  do  not  cfaufe  to  have 
prtty.  Thefe  men  p]^  againft  the  peofJe,  but 
tiiey  hold  the  bank  tbem&lves. 

C  H  A  P.     VII. 

Of  the  Xjuxury  of  Superjiition. 

"  ^HOSE  art  guilty  of  impiety  towards  the 
C)Of  *^  J-  gods,  fays  Plato  (*),  who  iiWf  their  exiftenu 
boqk'io.  **  ^  ^'^^>  while  they  believe  itj  maintain  that  tiiy 
**  4(f  not  interfere  with  what  is  done  kelow  ;  cr,  in 
**  fne,  who  think  that  they  can  eafiiy  afpeafe  them  by 
*'  fiurifices :  three  opinions  equally  pernicious.*'  Plato 
has  here  faid  all  that  the  clearefl:  light  of  nature  has 
ever  been  able  tp  fay,  in  point  of  religion. 

The  magnificence  of  external  worfhip  has  a 
principal  connexion  with  the  conftitution  of  the 
ftate.  In  good  republics,  they  have  curbed  not 
only  the  luxury  of  vanity,  but  even  that  of  fu- 
peritition.  They  have  introduced  frugal  laws  into 
religion.  Of  tUs  number  are  many  of  die  laws 
of  Solo)i,   many  of  thole  of  Plaio  on  fuoerals, 

adopted 


O  F   I.  A  W  S.  eo7 

idepted  ^y  Cioero ;  Md»  in  fine,  fome  of  ihe  j«m  ^^^^ 
of  N«aia  ^  OD  facri&ces.  Cte^  ^iL 

fiifde,  67s  Ciooro,  And  pamtings  begun  and  fi.* 
oiflied  in  a  <}ay,  are  gifts  the  mod  divine.  W« 
iQ&r  <:(Kji!taiian  things,  fays  a  Sf  artan,  that  ive  may 
idmya  bave  it  m  our  .power  to  honour  cbe.gpds. 

The  jdefijre  of  mzn  fio  jpay  his  wfitHhip  do  the 
deicy,  is  very  .diffenent  from  eke  magnificence  of 
tfaia  warfl)^.  Let>us  mc  ofiiu'our  treafuros  to  hkn» 
if  we  arrnot  proud  of  Slewing  that  we  efteem  what 
he  would  kart  asideipife, 

' '  Wbaf  nntfi  $h$  gads  tUnk  of  iht  gifts  of  ibi  m^ 
*^  pious,  faid  the  admicable  Pkto,  when  ago^num 
^^  ftfould  ilufi  to  receive prefMsfr4m  a  viUain  ?^* 

ReUgioD  ought  not,  under  the  preficnce  of  t^tfts, 
to  draw  fcom  ihe  poopJe^  what  the  neceflitics  of  the 
ftaic  have  kft  them  ;  but,  as  Plato  ('')iays,  ^  f*/ (h)oii 
"  cbafte  and  the  pious  ought  to  offer  gifts ,  xtifich  r<-  *j*2J» 
"  femile  tbemfehes.*' 

Nor  is  it  proper  for  rdigion  tm  encourage  ex* 
penfive  funerals.  What  is  there  qnore  natural, 
than  to  take  away  the  difFeren<^e  of  fortune  in  a 
xrircumftanqe,  and  in  the  very  mpQi«nt,  which 
equals  all  fortunes  ? 

CHAP.    VIIL 
Of  the  Poniifkute. 

WHEN  religion  has  many  mimfters,  it  is 
{)4(ural  for  them  to  have  a  chief,  and  ibr 
a  fovere^n  pomif  to  be  eftabliflied.  In  mo- 
narchies^  where  the  feveral  orders  of  the  ftaee  can- 
not be  ^pt  too  diftiodjt,  and  where  all  powers 

•  K9gMi  ^m»  ni'  rsfptpgiu.    Law  of  Um  Twelve  Tablet. 

ought 
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\xv^  ought  not  to  be  lodged  in  the  fame  perfon  i  if  is 
Cbap.'i.  proper  that  the  pontificate  be  diftinift  from  the 
empire.  The  fame  neceffity  is  not  to  be  met 
with  in  a  defpotic  government,  the  nature  of 
which  is.  to  vnite  all  the  different  powers  in  the 
fame  perfon.  But  in  this  cafe  it  may  happen,  that 
the  prince  may  regard  religion  as  he  does  the  laws 
themfelves,  as  dependent  on  his  own  will.  To  pre- 
vent this  inconveniency,  there  ought  to  be  mo- 
numents of  religion,  for  inftance,  facred  books, 
which  fix  and  eftablifh  it.,  The  king  of  Perfia  is 
the  chief  of  the  religion  ;  but  this  religion  is  re- 
gulated by  the  Koran*  The  emperor  of  Cluna 
is  the  fovereign  pontif ;  but  th^ re  are  books  in 
the  hands  of  evcfy  body,  to  which  he  bimfelf 
muft  conform.  In  vain  a  certain  emperor  at- 
tempted to  abolifh  them  :  they  triumphed  over 
tyranny. 

CHAP.     IX. 

'   0/  Toleration  in  point  of  Religion. 

^^VjfyTE  are  here  .politicians,  and  not  divines  :  but 
^  ^     the  divines  themfelves  muft  allow,  that  there 
is  a  great  difference  between  tolerating  and  ap- 
proving a  religion. 

When  the  legiflator  has  believed  it  a  duty  to  per- 
,    mit  the  exercife  of  many  religions,  it  is  neceffary 
that  he  (hould  inforce  alfo  a  toleration  amongft  tbefe 
religions  themfelves.    It  is  a  principle  that  every  re- 
ligion which  is  perfecuted,  becomes  icfelf  perfecuting : 
•for  as  foon  as  by  fome  accidental  turn  it  arifcs  from 
perfecution,  it  attacks  the  religion  which  perfecuted 
it :  not  as  a  religion,  but  "^s.a.  tyranny^  . 
.        .  It 


It  is  neceifary  then  that  the  laws  require  from  Book 
the  fevcral  rcligtonaf,  not  only  that  they  (hailf  hot  ch^p^io; 
embroil  the  (ta!te;  but  that  they  (hati  not  raf(e  dif-  and  n. 
turbances  amfdngft  themielves.     A  citizen  does  not 
fulfil  the  laws  by  not  difturbing  the  government ; 
k  is  requifite  that  he  fhould  not  trouble  any  citi- 
zen whointbcver. 

C  H  A  R    X. 

The  fame  StibjeSf  continued. 

A  S  there  are  fearce  any  but;  p^rfccuting  rel>- 
7^  giOns  that  have  an  extraordinary  zeal  for 
being  eftabliihed  in  other  places  (becaufe  a  reli- 
gion that  can  tolerate  others,  feldom  thinks  of  its 
own  propagfition)  i  it  mufl:  therefore  be  a  very 
good  pivil  laWf  when,  the  ftate  is  already  iatisfied 
with  the  eftabliibed  feKgton,'  not  to  fufFer  the 
eftablifliment  of  another** 

This  is  then  a  fundamental  principle  of  tKe  po* 
litical  laws  in  rtgard  to  religion  :  That  when  the 
ftate  is  at  liberty  cp  receive  or  to  rejeft  a  new  re- 
ligion, it  ought  to  be  rcjeded  ^  when  it  is  receiv- 
ed, it  ov)ghc  to  be  tokrated.. 

CHAP.     XL 

Of  changing  a  Religion. 

A  Prince  who; undertakes  to  dcftroy  or  to  change 
'^  ^  the  eftabli(h<d  religion  of  his  kingdom,  muft 
jgreatly  expofc  himfdf.    If  his  govcrnn>ent  is  de- 

•  Ijdo  not  mean  to  fpealc  in  this  chapter  of  the  Chriftian  rclf- 
gion  \  for,  as  I  have  ellewhcrc  obfervcid,  the  Chriftijin  religion 
wdur  chief  blefling.  Sec  the  end  of  the  preceding  chapter^  and 
the  defence  of.tfaeSpifit  of  i.aw8»  pirt-x.** 

VoD,  II.  P  fpotiC^ 


aiP 


THl?!SPIRiT 


Book  fpotic,  he  runs  a  much  greater  rifle  of  (^eing  a -re-  , 
Chap^ix.  voliKion  arifc  from  fuch  a  pjrocccding,  i^j^io  f rQ/p 
any  tyranny  whacfoever^  and  a  revoltuion  is  not 
an  uncommon  thing  in  fmch  iUtes.  Xhe  Mftfon  of 
this  is,  becaufe  a  ftate  caooot  change  jts  i^ipon, 
manners  and  cuftoms^  in  an  inftanc,  .^m^  mth  the 
fame  rapidity  as  the  prince  pub)i(hes  the  ordiaaoqc 
which  eftablifbes  a  new  reli^on. 

Belides,  the  ancient  TeHgion  is  conne&ed  with 
the  constitution  of  the  kiirgdonH  and  ihe  new  one 
is  not ;  the  former  agrees  with  the  climate,  and 
very  often  the  new  one  is  oppofite  to  it.  Mgre- 
Dver^  the  cicizTens  become  di%dfted  wi^  their 
laws,  and  look  uppn  the  go^ernmeflt  already 
eftabliffaed  with  contempt ;  they  conceive  a  jea- 
loufy  agatnft  the  two  fcligions,  inftcad  of  a  firm 
1:)elief  m  ofte»  ia  a  word,  thefe  innovations  give 
to  the  ftate,  at  lead  ibr  fome  ^inie,  ^th  bad  ci- 
tizens and  bad  believers., 

C  H  A  P:    mL 

Of  penal  Laws. 

PENAL  laws  ought  to  be  avoided,  in  re- 
fpe(3:  to  religion.:  they  imprint  fear,  it  is 
true  •,  but  as  religion,  has  alfo  penal  laws  which 
infpire  the  fame, paflion,  the  one  is  effaced  by  the 
other ;  and  between  thefe  two  different  kinds  of 
fear,  the  mind  becomes  hardened. 

The  threatenings  of  religion  are  fo  terrible,  and 
its  promifes  ,fo  great,  that  when  they  actuate  the 
mind,  whatever  efforts  the  magidrate  may  ufe  to 
ebligc  us  to  renounce  it,  he  feems  to  leave  us  no- 
thing when  he  deprives,  us  of  the  exercife  of  our 
6  joeligion. 
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)«I|g^pD,  and  10  .bcr«»vc  ys  of  nothing  when  we  ^^^ 
9^  allowed  to  profcfs  it.  CKap.  ij. 

It  is  ndt  therefore  by  filling  the  foiilwith  the 
idea  of  this  great  object,  by  hailening  her  a|H 
proach  to  that  critical  ihomertt  in  which  it  ought 
io  be  of  the  higheft  importance,  that  religion  cari 
be  moft  fuccefsfully  sictacked  :  4  more  (pertain 
l^ay  is  to  tempt  her  by  favours,  :by  the  conve« 
liiencies  of  life^  by  hopes  of  fortune;  not  by  that 
which  revives,  but  by  that  which  extinguifties  the 
fenfe  pf  her  duty ;  hoc  by  thitt  which  Ihocks  her» 
but  by  that  which  throws  her  into  indifference, 
at  the  timie  when  other  paffions  actuate  the  inind» 
and  thofe  which  religion  infpires  are  hyfhed  into 
filence.  A  general  rule  ki  changing  a  religion  i 
the  mvitiitions  fliould  be  much  ftron^er  than  the 
pcnaltieil. 

The  temper  of  the  human  mind  has  appeared 
even  in   the  nature  of  puniflimehts.     If  we  take 
i  furvey  of  the  perfecutions  in  Japan  ('),  we  (hall  ^;,|^JJ2 
find  that  they  were   more  ihocked  at  cruel  tor-  of  voya- 
ments  than  at  long  iufierings,  which  rather  weary  ^tribut. 
than  affright,  which  are  the  more  dilBcult  to  fur-  edtothc 
mount,  from  their  appearing  lefs  difficult.  ment  of" 

In  a  wordi  hiftory  fufficiently  informs  us^  that  /"j.^*** 
penal  laws  have  never  had  any  other  effed  but  to  compaar/ 
.dcftroy.  ^^^-i' 

CHAP,  xnt 

A  moji  humble  Remonftrance  to  the  Inqutfitors 
^  Spain  tf/r^.Poftugal, 


A 


Jciwefs  of  jcn.  years  of  age,  who  was  burnt  at 

Lilbon  at  the  lad  Auto-de-fi^  gave  occafion 

Ft  to 
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Book   to   the  following   Iktle  piece ;    the  moft  idle,  I 
Q^\'    believe,  that  ever  was  wrote.     WheiV  we  attempt 
•  to  prove  things  fo  evident,  we  are  fure  never  to 
convince. 

The  author  declares,  that  though  a  Jew,  he 
has  a  refpeft  for  the  Chriftian  religion  ;  and  that 
he  (hould  be  glad  to  take  away  from  the  princes 
who  ard  not  Chriftians^  a  plaufible  pretence  for 
perfccuting  this  religion. 

'*  You  complain,  fays  he  to  the  inquifitors,  that 
"  the  emperor  of  Japan  caufed  all  the  Chriftians 
*'  in  his  dominions  to  be  burnt  by  a  flow  fire. 
♦*  But  he  will  anfwer,  we  treat  you  who  do  not 
**  believe  like  U5,  as  you  yourfelves  treat  thofe 
*'  who  da  not  believe  like  you :  you  can  only 
'*  complain  of  your  weaknefs,  which  has  hindered 
**  you  from  exterminating  us,  and  which  has 
"  enabled  us  to  exterminate  you. 

*•  But  it  muft  be  confeffed,  that  you  are  much 
**  more  .cruel  than  this  emperor.  You  put  us  to 
•*  deaths  who  believe  only  what  you  believe,  bc- 
**  caufe  we  do  not  believe  all  that  you  believe. 
**  We  follow  a  religion,  which  you  yourfelves 
*'  know  to  have  been  formerly  dear  to  God.  We 
*'  think  that  God  loves  it  ftill,  and  you  think 
"  that  he  loves  it  no  more  :  and  becaufe  you 
.'*  judge  thus,  you  make  thofe  fuffer  by.  fword 
**  and  fire,  who  hold  an  error  fo  pardonable  as 
"  to  believe,  that  God  *  ftill  loves,  what  he  once 
*'  luvcd. 

•  The  fource  of  the  blindnefs  of  the  Jews  is,  their  not  per- 
ceiving that  the  ceconomy  of  the  goi'pel  is  in  the  order  of  the 
^kcrees  of  Gud  |  and  thai^  it  is  in  this  li^bt  a  cuiifequeace  of  his 
immutability, 

'  '  '•  If 
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**  If  you  are  cruel  to  us,  you  are  much  more  fo  Book 
^  to  our  children ;  you   caufe  them  to  be  burnt,  ch^^V 
*'  becaufe  they  follow  the  infpirations  given  them 
•*  by  thofe  whom  the  law  of  nature,  and  the  laws 
**  of  all  nations,  teach  them  to  regard  as  Gods. 

**  You  deprive  yourfelves  of  the  advantage  you 
*'  have  over  the  Mahometans,  with  refpcd  to  the 
*' manner  in  which  their  religion  was  tftabliflied 
**  When  they  boaft  of  the  number  of  their  be- 
**  lievers,  you  tell  them  that  they  have  obtained 
**  them  by  violence,  and  that  they  have  extended 
**  their  religion  by  the  fwor<J :  why  then  do  you 
"  eftablifh  yours  by  fire  ?       '     ,  * 

••  When  you  would  bring  us  over  to  you,  we 
**  objeft  a  fource  from  which  you  glory  to  de- 
**  fcend.  You  reply  to  us,  that  though  your 
*'  religion  is  new,  it  is  divine ;  and  you  prove  it 
*'  from  its  growing  amidft  the  perfecutions  of  Pa- 
and 'when  watered  by  the  blood  of  your 

martyrs  :  but  at  prcfent  you  play  the  part  of 
*'  the  Dioclefians,  and  make  us  take  yours. 

^*  We  conjure  you,  not  by  the  mighty  God 
*'  whom  both  you  and  we  ferve,  but  by  that 
**  Chrift  who,  you  tell  us,  took  upon  him  a  hu- 
*^  man  form,  to  propofe  himfelf  for  an  example 
**  for  you  to  follow  -,  we  conjure  you  to  behave 
*•*  to  us,  as  he  himfelf  would  behave  was  he  upon 
*'  earth.  You  would  have  us  be  Chriftians,  and 
**  you  will  not  be  fo  yourfelves. 

^'  But  if  you  will  not  be  Chriftians,  be  at  leaft 
**  rnen :  treat  us  as  you  would,  if  having  only 
*'  the  weak  light  of  juftice  which  nature  bcftows, 
"  you  had  not  a  religion  to  conduft,  and  a  rcvela- 
^'  tion  to  enlighten  you.  ' 

P^  •Mf 


to 
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Boor  "  If  heaven  has  bad  fo  great  a  love  for  ypu. 
Chap*  iV  *^  ^^'^  niafce  ypu  fee  the  truth,  you  h^ve  rcceiv- 
*^  ed  a  firigiilar  favour  :  but  is  it  for  children,  who 
f  hive  received  the  inheritance  of  their  father,  to 
*•  hate  thofe  who  baye  not  ? 
:  *'  If  you  h^ve  this  Jxuth,  hide  it  not  from  os,  by 
f *  the  manner  in  which  ypu  propofe  it.  The  cha- 
•*  rafberiftic  of  truth  is  its  triojpph  over  heart? 
^*  and  riurids,  aftd  not  that  impotency  which  you 
"  confefs^  when  you  would  force  us  to  receive  it 
*'  by  tortures, 

f*  IF  you  were  wife,  you  would  not  put  us  to 

-  f^  death  for  no  other  re'afon,  but  becaiife  we  arc 
**  unwilling  to  deceive  you.  If  your  Chrift  is  thp 
^*  fen  of  God,  we  hope  he  will  reward  us  for 
^  being  fo  unwilling  to  profane  his  myfteries  j  and 
^*  we  believie,  that  the  God  whom  both  you  and 
f '  we  ferve,  will  not  punifli  us  for  having  fuffered 
*•  death  for  a  religion  which  he  formerly  gave  us, 
*'  only  becaufc  we  believe  tliat  be  ftill  continues 
^*  to  give  it. 

.  M  You  live  in  an  age  in  which  the  light  of  na- 
*^  ture  fhincs  more  bright  thaji  it  has  ever  done  j 
**  in  which  philofophy  has  enlightened  human  un- 
**  derftartding3 ;  in    which  the  morality  of  your 

,  •*gofpel  ha^  been  more  known;  in*  which  th? 
'**  refpeftive  rights  of  mankind,  with  regard  to 
5*  each  other,  and  the  empire  which  ipne  cofk 
*•  fcicnce  has  over  ahother,  are  beft  underftood, 
*'  If  you  dp  not  therefore  thaki^  off  your  ancient 
*•  prejudices,  which,  v/hilfl:  unregarded,  mingi^ 
**  with  your  paiTions,  it  muft  be  confefled,  that 
*' you  arc  incorrigible,  incapable  of  any  degree 
f' of  light,  'or  inftru^ibn «,    and  a  hation  muil: 


OF    LAWS 


215 


^  be  v^ry  unhappy  fhat  givM  authority  to  fiich  Book. 

"  n^cn.  Chap.  14. 

"Would  you  bai^e  uft  frankly  tell  you  our 
•*  thooghts  ?  You  d6n(i<!fer  us  rather  as  your  ene- 
**  miti^^  than  as  the  enemies  of  your  religion  :  for 
•*  if  you  loved  your  feligton,  you  would  not  fuffer 
*•  it  to  be  eotrupted  by  fuch  grofs  ignorance. 

*•  It  is  neceflary  that  we  (hould  advcrtife  you  of 
**  one  thing,  that  is,  if  any  one  in  times  to  come 
*^  fhall  dare  to  aflert,  thac  in  the  age  in  which  we 
*^  live,  the  people  of  Europe  were  ciyiliaed,  you 
**  will  be  cited  to  prove  that  they  were  barbarians ; 
*'  and  the  idea  they  will  have  of  you,  will  be  fuch 
**  as  will  diihonour  your  age,  knd  fpread  hatred 
**  over  all  your  cotemporaries.*' 

CHAP.     XIV. 

ff^fiy  the  Chrijiian  Religion  isfo  odious  in  Japan. 

WE  have  already  mentioned  (')  the  perverfe  (t)  Book 
temper  of  the  people  of  Japan.  The  ma-  J^^^^P- 
giftrates  confidercd  the  firmncfs  which  Chriftianity 
iofpires,  when  they  attempted  to  make  xhe  people 
renounce  their  faith,  as  in  itfclf  moft  dangerous  : 
they  fancied  that  it  increafed  their  obftinacy.  The 
law  of  Japan  puniflbes  feverely  the  leaft  difobedi- 
cnce.  The  people  were  ordered  to  renounce  the 
Chriftian  religion.:  they  did  not  renounce  it ;  this 
was  difobedience :  the  magiftrates  puniflicd  this 
crime;  and  the  continuance  in  difobedience  leemed 
to  dcferve  another  puniflimenc.    " 

Puniftiments  amongft  the  Japanefe  are  ccnfider- 
ed  as  the  revenge  of  an  tnfult  done  to  the  prince. 
The.  fangs  of  triumph  fung  by  our  martyrs  appear- 

P4  ed 
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^POK  ed  s^  ?n  outrage  againft  him  ;  the  title  of  martyr 
Cbap.  j's.  provoked  the  magiftrates  ;  in  their  opinion  it  fig- 
nified  rebel :  they  did  all  in  tijeir  power  to  prevent 
their  obtaining  it.  Then  it  was  that  their  OMnds- 
were  exafperated,  and  a  horrid  ftruggle  was  ieei| 
between  the  tribunals  that  condemned,  and  the 
accufed  who  fufFered  ; .  between  the  piyil  l^s^  ao4 
tliofe  of  reljgioq. 


CHAP.     XV. 

OffAe  Propagation  ofReiigion. 


N 


LL  the  people  of  the  Eaft,  except  the  Maho- 
metans, believe  all  religions  jn  themfelves  in- 
different.    They  fear  the  eftablifhnient  of  another 
religion,  no  otherwife  than  as  a  change  in  govern- 
ment.    Amongfl:   the  Japanefe,  where  there  are 
many   leds,  and  where  the  ftate   has  bad  for  ip 
n  See      long  a  time  an  ecclefiaftic  fuperior,  they  (')  never 
emp  er.  ^jj-p^^^  ^^  religion.     It  is  the  fame  with  the  people 
SImc.  ^^  Siam  (™).      The  Calmucks{")  do  more,  they 
jnoirs.       makc  it  a  point  of  confcience  to  tolerate  every 
o?the  ^^  fpecic$  of  religion :  at  Calicut  (°)  it  is  ^  mayim  oi 
Tartars^    tjicftatc,  that  every  religion  is  good. 
ppirard'8  -    ?ut  it  does  not  follow,  from  hepce,  that  a  re- 
^hT^^^'    ligion  brought  from  a  far  diftant  country,  an4 
quite  different  in  climate,  law$,  manners, ^nd  cuf- 
toms,  will  have  all  the  fqccefs  tg  which  its  holi- 
r^efs   plight  entitle  it.     This  is  more  particularly 
true  in  great  defpotic  empires  :  h^re  ftrangers  arq 
tolerated    at  firfl,    becaUfe  there  is   no   attention 
given  to  what  does  not  feem  to  ftrike.ac  the  autho-' 
rity  of  the  prince.     As  they  are  extremely  igno- 
fant,  ah  European  may  render  himfelf  agreeable^ 
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jby  the  knowledge  he  communicates  :  this  is  very  Booic 
Weil  in  the  beginning.  But  as  foon  as  he  has  any  ^w  15. 
fucceJTs,  when  difputes  arife,  and  when  men  who 
jbaye  fomc  intereft,  become  informed  of  it;  as 
cheir  empire,  by  its  yery  nature,  above  all  things 
requires  tranquillity,  and  as  the  leaft  difturbance 
may  overturn  it,  they  profcribe  the  new  religion 
and  thofe  who  preach  it  :  difputes  between  the 
preachers  breaking  out,  they  begin  to  entertain  a 
Hiftafte  for  religion  on  which  even  thofe  who  pro- 
pofe  it  are  not  agreed* 


•*•    T    * 
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BOOK    XXVL 

Of  Laws  as  relative  to  the  Order  of 
Things  on  which  they  determine. 

C  H  A  P.    I. 
Idea  of  this  Book. 

Book  T^   ^EN  are  governed  by    fevcral  kinds  of 

f^^\^     l^^i    '^^^  »  ^y  ^^^  ^*^  ^^  nature  ;  by  the  di- 
JL  ▼  J&.  yjjjp  1^^^  which  is  that  of  religion ;  by 

cccIeiiafticaU  other  wife  called  canon  law,  which  is 
that  of  religious  polity ;  by  '  the  law  of  nadons^ 
which  may  bc  coi^ered  as  the  civil  law  of  the 
whole  glol^e^  in  iriiieb  fenfe  every  nation  is  a 
citizen  ;  by  the  general  political  law,  which  re* 
lates  to  that  huma^  wifdom  from  whence  all  fo- 
cieties  derive  their  orig^  ;  by  the  particular  poli- 
tical Iaw>  the  object  of  which  is  each  ibciety  ;  by 
the  law  of  conqueft  founded  on  this,  that  one  . 
nation  has  been  willing  and  able,  or  has  had  a 
right  to  offer  violence  to  another  \  by  the  civil 
law  of  every  fociety>  by  which  a  citizen  may  de- 
ftnd  his  pofitfCons  and  his  life,  againft  the  at- 
tacks of  any  other  citizen ;  in  fine,  by  domeftic 
law,  which  proceeds  froni  a  focicty*s  being  divided 
into  feveral  families,  all  which  have  need  of  a 
particular  government* 

There  are  therefore  difierent  orders  of  laws,  and 
the  fublimity  of  human  realbaconfifts  in  perfedly 
knowing  to  which  of  thefe  orders  the  things  that  are 

to 
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to  t^  dbtsermiof^  ought  to  haye  a  principal  relacionf,  ^ooc 
knd  not  to  throw  into  cqnfufioD  tbofe  principles  (^^^ 
Which  (hould  govern  mankind. 

CHAP.      il. 

Of  La'ws  divine  and  human. 

WE  ought  not  to  decide  by  divine  laws,  what 
ihould  be  decided  by  human  laws ;  nor 
determine  by  human,  v^bat  (hould  be  determined 
by  divine  laws. 

Thefe  two  forts  of  laws  differ  in  their  original, 
in  their  objeft,  and  in  their  nature. 

It  is  univerfally  acknowledged,  that  human  laws 
are  in  their  own  nature  different  from  thofe  of  re- 
ligion ;  this  ii  an  important  principle:  but  thiff 
principle  is  itfelf  fubje<^  co  others^  which  muft 
be  enquired  after. 

1.  It  i$  in  the  nature  of  human  laws  to  be  fiib- 
jeA  to  ail  the  accidents  which  can  happen,  and  to 
vary  in  proportion  as  the  will  of  man  changes  : 
on  the  contrary,  by  the  nature  of  the  laws  of  re- 
iigion,  they  are  never  to  vary.  Human  laws  ap- 
point for  fome  good;  thofe  of  religion  for  the  * 
beft  :  good  may  have  another  objed:,  becaufe 
^here  are  many  kinds  of  good  :  but  the  bed;  is  but 
one,  it  cannot  therefore  change.  We  may  alter 
l^ws,  becaufe  they  arc  reputed  no  more  than  good  ; 
^ut  the  inftitutions  of  religion  are  always  fuppofed 
to  be  the  beft. 

2.  There  are  kingdoms,  in  which  the  laws  are  of 
no  value,  as  they  depend  only  on  the  capricious  and 
fickle  humour  of  the  fovereign.  If  in  thefe  king-' 
iloms  the  laws  of  religion  werp  of  the  fame-  nature 
"" '"■•",  as 
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Book  as  the  human  inftitutions,  the  laws  of  religion  too 
Chap.  3*.    would  be  of  no  value.    It  is  however  neccffary  t6 
the  fociety,  tjiat  it  ftiould  have  fomething  fixed ; 
and  it  is  religion  that  has  this  ftability. 

3.  The  influence  of  religion  proceeds  from  its 
being  believed  5  that  of  human  laws,  from  their 
being  feared.  Antiquity  fuits  with  religion',  be-  ' 
caufe  we  have  frequently  a  firmer* belief  pf  things, 
in  proportion  to  th^ir  diftance  :  for  we  have  no 
-ideas  annexed  to  them  drawn  from  thofe  times, 
which  can  contradift  them.  Human  laws,  on  the 
contrary,  receive  advantage  from  their  novelty, 
which  implies  the  aftual  and  particular  attention 
pf  the  legiflator  to  put  them  in  execution. 

C  H    A  P,       III. 

Of  civil  Laws  contrary  to  the  haw  of  Nature. 

(a)  Lib  9'  T  F  a  flave,  fays  Plato  (*),  defends  himfelf,  and 
pn     w8.  j^  j^.jj^  ^  freeman,   he  ought  to  be  treated  as  a 
parricide.     This  is  a  civil  law  which  punilhes  felf- 
defence,  though  diftated  by  nature.  ; 

The  law  of  Henry  VIII.  which  condemned  a 
•  man  without  being  confronted  by  witriefles,  was 
contrary  to  felf-defence.  In  order  to  pafs  fentence 
of  condemnation,  it  is  neceflary  that  the  witnefles 
fliould  know,  whether  the  man  againft  whom  they 
make  their  depofition,  is  he  whom  they  accufe, 
and  that  this  man  be  at  liberty  to  fay,  I  am  not 
the  perfon  you  mean. 

The  law  paffpd  under  the  fame  reign,  which 
condemned  every  woman,  who,  having  carried  on  a 
criminal  commerce,  did  not  dedlare  it  to  the  king 
before  ihe  married  him,  violated  the  regard  due  to 

natural 
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natural  modefty.  It  is  as  unreafonable  to  oblige  z  t-o  ot 
woman  to  make  this  declaration,  as  to  oblige  aQ,^^/" 
man  not  to  attempt  the  defence  of  his  own  life. 

The  law  of  Henry  IL  which  condemned  the 
woman  to  death  who  loft  her  child^  in  cafe  (he  did 
not  make  known  her  pregnancy  to  the  magiftrate, 
was  not  lefs  contrary  to  fclf-defence.  It  would 
have  been  fufficient  to  oblige  her  to  inform  one  of 
her  neareft  relations,  who  might  watch  over  the 
prefcrvation  of  the  infant. 

What  other  information  could  fhe  give  in 
this  fituation,  fo  torturing  to  natural  modefty  ? 
Education  has  heightened  the  notion  of  preferv- 
ing  that  modefty  v  and  in  thofe  critical  moments, 
fcarce  has  Ihe  any  idea  remaining  of  the  lofs  of 
life. 

*  There  has  been  much  talk  of  a  law  in  *  England,  . 
which  permitted  girls  feven  years  old  to  chule  a 
huft^and.  This  law  was  fhocking  two  ways ;  it  had 
no  regard  .to  the  time  when  nature  gives  maturity 
to  the  underftanding,  nor  to  that  in  which  Ihe 
gives  maturity  to  the  body. 

Amongft  the  Romans,  a  father  might  oblige 
his  daughter  to  repudiate  (^)  her  huft)and,  though  (i')Sce 
he.himfelf  had  confcnted  to  the  marriage.     But  it  thTcod^* 
is  contrary  to   nature,  for  a  divorce  to  be  in  the  ^".T/'«^«> 
power  of  a  third  perfon.  d^morlbL 

A  divorce  can  be  agreeable  to  nature,  only  when/''^^'''' 
it  is  by  confent  of  the  two  parties,  or  at  leaft  of 
one  of  them  :  but  when   neither  confents,  it  is  a 
monftrous  Reparation.     In  fhorr,  the  power  of  di- 
vorcement can  t)c  given  orily  to  thole  who  feel  the 

•  Mr.  C^yJe,  in  his  Cnticifm  on  the  Hiftoiy  of  Calvinifm, 
fpeaks  of  this  law,  page  263, 

inconve- 
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£o04t  incoaveoiencics  of  macr^ge,  and  wha  aie  jfcniible 
c^^l\  of  the  mornent  when  ic  is  for  pjkir  iritei'eft  to  m^e 
them  ceaie. 

C  H  A  i^.    IV. 
The  Jame  SubjeB  contikwd. 

(c)iawof/^  UNDEBALD  O  king  of  Burgtfndy  dc- 

iund^aM,  VJ  creed,   that  if  the  wife"  or  fon  cif  a  perfo^nf 

tit.  47.      guilty  of  robbery,  did  not  reveal  the  crime,  they 

were  to  become  flaves.     This  was  contrary  to 

nature  :  a  wife  to  inforoti  againft  her  hufband!  at 

fon  coaccufe  bis  father!  to  avenge  one  . criming 

aftion,  they  ordained  another  ftill  more  criminaK 

(d)  In  the       The  law  of  Receffuinihus  (*)  peripits  the  chij- 

thevi^^    dren  of  the  adulterefs,  or  fbofe  of  her  hutband; 

goths.iib.  to  ^ccufeher,  and  to  put  the  flaves  of  the  boufc 

|',^[*  ^   to  the  torture.     How  iniquitous  the  law,  which; 

to  preferve  a  purity  of  morals,  oycrtjarni  nature; 

the  origin,  the  fource  of  all  morality  \  ' 

With  pleafure  we  behoW  in  our  theatres  a  yourig 
hero  exprefs  as  much  horror  a,gainft  the  difcovery 
of  bis  mother- in- la w*s  g^iilt,  as  againft  the  guilt 
icfelf.  In  his  furpriie,  though  accufed,  judged^ 
condemned,  profcribcd,  and  covered  with  infamy, 
he  fcarcely  dares  to  rcRcA  on  die  abominable 
blood  from  whence  Phaedra  fprang :  he  ibatidons 
the  moft  tender  objeft,  all  that  is  moft  dear,  all 
that  lies  neareft  his  hearty  all  that  can  fill  him  witb 
rage,  to  deliver  bimfclf  up  to  the  unmerited  ven- 
geance of  the  gods.  It  is  nature's  voice,  the 
fweeteft  of  ajil  /yunds,  that  infpires  us  with  thii 
pleafure. 

C  H  A  P. 
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C    H    A    P-      V. 

Cafes  in  which  we  mc^  judge  hy  the  Principles 
of  the  civil  Law,  in  limiting  the  Prindfks 
of  the  Law  of  Nature. 


A 


N  Athenian  law  obliged  *  children  to  pro-   B«oc 
vide  for  their  fathers,  when  fallen  into  po-  chap.  ^ 
yerty  -,  it  excepted  tbofe  who  were  born  of  a  fj  (0  Wu- 
courtezao,  thofc  whofe  chaftity  had  been  infamoufly  ^l^loli^ 
pfioftkiited  by  their  father,  and  thofe  to  whom  he  (o  Phi- 
O  had  flot  given  any  nicans  of  gaioii^  *  ^i^^' ^saiS!!^ 

hood.  aad^a/. 

The  law  conGdeied,  that,  in  the  firft  cafe,  the^^J*^ 
father  being  uncertain,  he^i^d  rendered  the  natural  art.  c  a. 
obligarion  precarious  ;  that  in  the  fecond,  he  had 
fullied  the  life  he  had  given,  and  done  the  greatefi 
injury  he  could  do  to  his  children,  in<  depriving 
ihem  of  their  reputation  ;  that  in  the  third,  he 
had  rendered  infupportable  a  life  which  had  no 
means  of  fubfiftence.  The  law  fufpended  the  na*- 
iural  obligation  of  children,  becaufe  the  father  had 
violated  his  ;  it  looked  upon  the  faither  and  the  ion 
as  no  more  than  two  citizens  and  determined,  in 
rcfpe^  to  them,  only  from  civil  and  political  viewsi 
ever  confidering,  that  a  good  republic  ought  to 
have  a  particular  regard  to  manners.  1  am  apt  to 
^ink,  that  Solon's  law  was  a  wife  regulation  in 
the  firft  twotcafes,  whether  that  in  which  nature 
has  left  the  fon  in ,  ignorance  with  regard  to  his 
father,. or  that  in  which  Ihe  even  fecms  to  ordaia 
he  (hould  not  own  him  $  buc  it  cannot  be.approved 

*  lludcr  paJA  of  Innuny,  another  under  pain  of  4iqprirQnmeiit« 

with 
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.Book*  with  refpedt  to  the  third,  where  the  father  hac^ 
Chap.  6!   only  violated  a  iivil  iriftitution*  ' 

CHAP.     Vf. 

7hat  the  Order  ofSucceJton  or  Inheritance  He^ 
fends  on  the  Principles  of  political  or  civil 
Law,  and  not  on  thofe  of  the  Law  of  Nature. 

npHE  Voconian  lav^  ordained,  that  no  woman: 
'*•     ihould  be  left  heirefs'to  an  eftatei  not  even  if 

|he  was  an  only  child.  Never  was  there  a  law, 
(1!) />^  «- fays  Si.  Auguftine  (^),  more  unjuft.  A  formula 
^tTl!^^'*^^^^^^^^^^^)  ^^^^^^  that  cuftom  as  impious, 
(h)Lib.4.  which  deprives  daughters  of  the  right  of  fucceed- 

nNovcil  *'"S  ^^  ^^  ^ft^^^  ^^  ^^^^  fathers,     Juftinian  (0 
»r.  gives  the  appellation   of  barbarous,  to  the  right 

which  the  males  had  formerly  of  fucceediftg  irt 
prejudice  to  the  daughters.  Thefe  rtOtions  pro- 
ceed from  th.cir  having  confidered  the  right  of 
children  to  fucceed  to  their  fathers  pofleffions,  as 
a  confequence.  of  the  Jaw  of  nature  >,  which  it  i^ 
nor. 

The  law  of  nature  ordains,  that  fathers  fhalf 
provide  for  their  children  ;  but  it  does  not  obligi 
them  to  make  them  their  h^irs.  The  divifion  of 
property,  the  laws  of  this  divifion^  and  the  fuc- 
ccflion  after  the  death  of  the  peVfoh  who  has  had 
this  divifion,  can  be  regulated  only  by  the  com- 
munity, and  confequently  by  political  or  civil  laws. 
True  it  is,  tha^  a  political  or  civil  order  fre- 
quently demands  that  children  fliould  fucceed  to 
their  father's  eftftte  y  but  it  does  not  always  maki 
lhi$  ncceifary. 

Thtre 
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There  may  be  fomc  rcafons  given  why  the  laws  ^^f^ 
of  oiir  fiefs  appoint  that  the  eldeft  of  the  males.  Chap,  $1 
or  the  neareft  relations  of  the  male  fide,  (hould 
have  all,  and  the  females  nothing:  and  why  by 
the  laws  of  the  Lombards  (")  the  fitters,  the  na-  O)  Lib.  %• 
tural  children,  the  other  relations ;  and,  in  their  6,V&s. 
default,  the  treafury,  might  fharc  the  inheritance 
with  the  daughters. 

It  was  regulated  in  fome  of  the  Dynafties  of 
China,  that  the  brothers  of  the  emperor  (hould 
fucceed  to  the  throne,  and  that  the  children  (hould 
not.  If  they  were  willing  that  the  prince  (hould 
have  a  certain  degree  of  experience,  if  they  feared 
^his  being  too  young,  and  if  it  was  become  nece(^ 
fary  to  prevent  eunuchs  from  placing  children  fuc- 
ceffively  on  the  throne,  they  might  very  juftly 
eftablifh  a  like  order  of  fuccclfionj  and  when 
fome  (*)  writers  have  treated  thcfe  brothers  asOfu 
ufurpers,  they  have  judged  only  by  ideas  roceiv-  Sc  fecond 
ed  from  the  Izvm  of  their  own  countries.  Dynafty* 

According  to  the  cuftom  of  Numidia  (*"),  De*  (™)  Livy, 
Takes,  brother  of  Gala,  fucceeded  to  the  kingdom  \  lib.  9.  *  ^* 
not  Ma(nni(ra,  his  fon.    And  even  to  this  day  C"),  ^rpj^^f^ 
among  the  Arabs  in  Barbary,  where  each  village  vol.  1.  * 
has  its  chief,  they  adhere  to  this  ancient  cuftom,  P***  *®** 
by  chufing  the  uncle,  or  fome  other  relation,  to  . 
fucceed. 

There  are  monarchies  merely  eleftive  5  and  fincc 
it  is  evident,  that  the  order  of  fuccelfion  ought  to 
be  derived  from  the  political  or  civil  laws,  it  is 
for  thefe  to  decide  in  what  cafes  it  is  agreeable  to 
reafon,  that  the  fuccefTion  be  granted  to  children, 
and  in  What  cafes  it  ought  to  be  given  to  others. 

Vol.  II.  O  In 
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^^^  In  countries  where  polygamy  is  eftaWiflicd,  the 
Chap,  el  prince  has  many  children  ^  and  the  number  of  them 
is  much  gttattr  in  Ibme  of  thefe  countries  than  in 
others. '  Therfe  are  *  dates,  where  it  is  impoflibk 
for  the  people  to  maintain  the  children  of  the 
king :  they  might  therefore  make  it  a  law,  that 
the  crown  fhall  devolve,  not  on  the  king's  children, 
but  on  thofe  of  his  fifter. 

A  prodigious  number  of  children  would  cxpofe  , 
the  ftate  to  the  moft  dreadful  civil  wars.  The  or- 
der of  fucceffion  which  gives  the  crown  to  the 
children  of  the  fifter,  the  number  of  whom  is  not 
larger  than  thofe  of  a  prince  who  has  only  one 
wife,  muft  prevent  thefe  inconveniencies. 

There  are  people,   amongft  whom  reafons  of 

ftate,  or  feme  maxims  of  religion,  have  made  it 

neceflary  that  the  crown  fhould  be  always  fixed  in 

a  certain  family :  from  hence,  in  India,  proceeds 

C)  Sec  E-  the  jealoufy  of  their  f )  tribes,  and  the  fear  of 

Lenerf,     l^fing  the  defcent:  they  have  theiti  conceived,  that 

Let.  14..    liever  to  want  princes  of  the  blood  royal,  they 

Voyages    ought  to  take  the  children  of  the  eldeft  fifter  of 

to  the  A  general  maxim  :  It  is  an  obligation  of  the 

ment'^'  law  of  nature,  to  provide  for  our  children ;  but 
the  Eaft-  to  make  them  our  fccceflTors,  is  an  obligation  of 
company,  ^^^  ^^^^^  or  political  law.  From  hence  are  derived 
vo^-  3«  the  difierent  regulations,  with  refpedt  to  baftards, 
pag.  644.  ^n  the  different  countries  of  the  world ;  thefe  are 

•according  to  the   civil  or  political   laws  of  each 

country. 

•  See  the  CoUeaion  of  Voyages  that  contributed  to  the  efta 
bliihment  of  an  Eaft-India  company,  vol.  4.  part  i.  pag.  114 
And  Mr*  Smith's  Voyage  to  Guinea,  part  2.  pag.  150.  concerning 
Ike  kingdom  of  Judia.  ^ 

CHAP. 
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CHAP.    VII. 

That  'we  ought  not  to  decide  by  the  Precepts  of 
Religion^  what  belongs  only  to  the  Law  of 
Nature. 

TH  E    Abaflines  have  a  moft  fevere  lent  of  B  o  o  k 
XXVI. 
fifty  days,  which  weakens   them  to  fuch  acbap.  ^\ 

degree,  that  for  a  long  time  they   are  incapable*'*^'* 

of  bufincfs  :  the  Turks  (*")  do  not   fail  to  attackC?)  Collcc- 

them  after  their  lent.  Religion  ought,  in  favour  of  voyages 

the  natural  right  of  felf-defence,  to  fet  bounds  to^^^^^'J^^'^^ 

thefe  cuftoms.  tothecfta- 

The  Jews  were  obliged  to  keep  the  fabbathj^^^X 
but  it  was  an  inftance  of  great  ftupidity  in  this  na-l"^'* 
tion,  not  to  defend  themfelves  when  their  enemies  vol? 4!**^' 
chofe  to  attack  them  on  this  day.  P^s-  3S* 

Cambyfes  laying  fiege  to  Pelufium,  fet  in  the 
firft  rank  a  great  number  of  thofe  animals,  which 
the  ^Egyptians  regarded  as  facred  ;  the  confe- 
quence  was,  that  the  foldiers  of  the  garrifon  durft 
not  moleft  them.  Who  does  not  fee  that  felf-de- 
fence is  a  duty  fuperior  to  every  precept. 

CHAP.    VIII. 

That  we  ought  not  to  regulate  by  the  Principles 

of  the  canon  Law t  Things  which  Jhould  he^2ad%. 
regulated  by  thofe  of  the  civil  Law.  juUampe^ 

BY  the  (^)  civil  law  of  the  Romans,  he  whoj^ifjuif^ 
took  a  thing  privately  from  a  facred  place,  was  17.  quc- 
punilhed  only  for  the  guilt  of  theft:  by  the  (')cl>/ob. 
canon  law,  he  is  puniflied  for  the  crime  of  facri-  J^'^at. 
lege»     The  canon  law    takes  cognizance  of  the  cap.  i^. 

0^2  place/°^"'3- 
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^vi'^  place  -,  the  civil  laws  of  the  fad.     But  to  attend 
Chap.  8.   only  to  the  .place,  is  neither  to  refleft  on  the  na- 
ture and   definition  of  a  theft,  nor  on  the   nature 
and  definition  of  facrilege. 

As  the  hufband  may  demand  a  feparation,  by 

reafon  of  the  infidelity    of  his   wife ;     the     wife 

(•)  Beauf'^  might  formerly  (•)  demand  it,  on  account  of  'the 

^^*[^'^^^  infidelity  of  the  hufband.     This  cuftom,  contrary 

cientcuf.  to  a  regulation  made  in  the  (*)  Roman  laws,   was 

^Tii-^^    introduced   into  the  ecclefiaftic  courts  ♦,    where 

voifis,       nothing  was  regarded  but  the  maxims  of  canon 

^  *^*  *  *  law  -,    and  indeed,  if  we  confider   marriage  as  a 

thefirft  °  thing  merely  fpiritual,  and  as  relating  only  to  the 

Codcfl^    things  of  another  life,    the  Violation  is  in  both 

amde^   cafes  the  fame,  but  the  political  and  civil   laws 

mduUmis.  ^f  almoft  all  nations,  have,  with  reafon,  made  a 

diftinftion  between  them.      They  have  required 

from  the  women  a   degree  of  referve  and  conti- 

nency,  which  they  have  not  exafted  from  the  men; 

becaufe,  in  women,  a  violation  of  chaftity   fup- 

pofcs  a  renunciation  of  all  virtue ;  becaufe  women, 

by  violating  the  laws  of  marriage,  quit  the  ftate 

of  their  natural  dependence ;  becaufe  nature  has 

marked  the  infidelity  of  women  with  certain  figris ; 

and,  in  fine,  becaufe  the  children  of  the  wife  born 

in  adultery  neceflarily  belong,  and  are  an  expencc 

to  the  hufband,  while  the  children  produced  by 

the  adultery  of  the  hufband,  are  not  the  wife's, 

nor  are  an  expence  to  the  wife. 


France, 


At  prefent  they  do  not  take  cognizance  of  thefe  things  in 
ice. 


CHAP. 
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CHAP.     IX. 


That  Things  which  ought  to  be  regulated  b^  the 
Principles  of  civil  Law ^  canfeldom  be  regu^ 
lated  hy  thofe  of  Religion. 


T 


HE  laws. of  religion  have  a  greater  fub-  Bode 
limity  ;  the  civil  laws  a  greater  extent.  c^ap.  9! 

The  laws  of  perfection  drawn  from  religion 
have  more  in  view  the  goodnefs  of  the  perfon 
that  obferves  them,  than  of  the  fociety  in  which 
they  are  obferved  -,  the  civil  laws,  on  the  contrary, 
have  more  in  view  the  moral  goodnefs  of  men  in 
!  general,  than  that  of  individuals. 

Thus,  venerable  as  thofe  ideas  are  which  imme- 

diatly  fpring  from  religion,  they  ought  not  always 

to  ferve  as  a  firft  principle  to  the  civil  laws ;  be- 

'  caufe  thcfe  have  another,  the  general  welfare  of 

fociety. 

Tht  Romans  made  regulations  amoogft  them-^ 
fclvcs,  to  preferve  the  morals  of  their  women  \ 
thefe  were  political  inftitutions.  Upon  the  efta- 
blifliment  of  monarchy,  they  made  civil  laws  on 
this  head,  and  formed  them  on  the  principles  of 
their  civil  government.  When  the  Chriftian  re- 
ligion became  predominant,  the  new  laws  that 
were  then  made,  had  lefs  relation  to  the  general 
reditude  of  morals,  than  to  the  holinefs  of  mar- 
riage ;  they  had  lefs  regard  to  the  union  of  theO^cg; 
I  two  fexes  in  a  civil,  than  in  a  fpiricual  ftate.  ^i'adUg. 

At  firft,  by  the  (")  Roman  law,  a  h\jfband,  who  Jjf^^^^.^^ 
brought  back  his  wife  into  his  houfe,  afrer  flje  had  (0  Nov/ 
been  found  guilty  of  adultery,  was  punifhed  as  an'^^^^^^^^^ 
accomplice  in  her  debauch,    Juftinian  ('')^  from  tit.  170. 
0^3  other 
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hodie 
quantif- 
cumque 
cod.  de 
repudiis* 


^^^J^*  Other  principles,  ordained,  that  during  the  (pace  of 
Chap,  9.   two  years  he  might  go  and  take  her  again  out  of 
of  tli€  monaftery. 

Formerly,  when  a  woman,  whofe  hu{band  was 

gone  to  war,  heard  no  longer  any  tidings  of  him, 

[he  might  eafily  marry  again,  bccaufe  flie  had  in 

hfcr  hands  the  power  of  making  a  divorce.    The 

W^S^.Maw  of  (^)  Conftancine  obliged  the  woman  to  wait 

^judicio   four  years,  after  which  fhc  might  fend  the  bill  of 

frM^^'   divorce  to  the  ^general  j  and,  if  her  hufband  rc- 

<«)  Auth.  turned,  he  could  not  then  charge  her  with  adultery. 

But  Juftiniari  (*)  decreed,   that  let  the   time  be 

never  fo  long  after  the  departure  of  her  hufband, 

(he  fhould  not  marry,  unlefs  by  the  depofition  and 

oath  of  the  general   (he  could  prove  the   death 

of  her  hufband.     Juftinian    had  in  view  the  in- 

diffblubility  of  marriage  ;  but  we  may  fafely  fay, 

that  he  had  it  too  much  in  view.     He  demanded 

a  pofitive  proof,  when  a  negative  one  was  fuffi- 

cient ;  he  required  a  thing  extremely  difficult,  to 

give  an  account  of  the  fate  of  a  man  at  a  great  dif- 

tance,  and  expofed  to  fo  many  accidents;  he  pre- 

fumed  a  crime,  that  is,  a  defertion  of  the  hu{band, 

when  it  was  fo  natural  to  prefume  his  death.     He 

injured  the  commonwealth,  by  obliging  women  ro 

live  out  of  marriage;  he  injured  individuals,  by 

cxpofing  them  to  a  thoufand  dangers. 

The  law  of  Juftinian  (*)»  which  ranked  amongft 
the  caufes  of  divorce  the  confent  of  the  hufband 
and  wife  to  enter  into  a  monaftery,  was  entirely 
oppofite  to  the  principles  of  the  civil  laws.  It 
is  natural  that  the  caufes  of  divorce  (hould  have 
their  origin  in  certain  impediments,  which  could 
pot  be  forefeen  before  marriage ;  but  this  defire 

of 
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rf  prefcrving  chaftity  might  be  forcfecn,  fince  it  xxvr 
is  in  ourfelves.    This  law  favours  inconftancy  in  a  Chap.  10, 
ftate,  which  is  by  its  very  nature  perpetual ;  it^°^  ^'* 
flioak  the  fundamental  principle  of  divorce,  which 
permits  the  diiTolution  of  one  marriage  only  from 
the  hope  of  another.     In  Ihort,  if  we  view  it  in 
a  religious  light,  it  is  no  more  than  giving  vie* 
tims  to  God  without  a  facrifice. 

C  H  A  P.     X. 

In  what  Cafe  we  ought  to  follow  the  civil  Law^ 
which  permits y  and  not  the  Law  of  Religion 
which  forbids. 

WH  E  N  a  reKgion  which  prohibits  poly- 
gamy, is  introduced  into  a  country  where 
it  is  permitted,  we  cannot  believe,  (fpeaking  only 
as  a  politician)  that  the  laws  of  the  country  ought 
to  fufFer  a  man  who  has  many  wives  to  embrace 
this  religion ;  unlefs  the  magiftrate  or  the  huf- 
band  fhould  indemnify  them,  by  reftoring  them 
fome  way  or  other  to  their  civil  ftate.  Without 
this,  their  condition  would  be  deplorable;  no 
fooner  would  they  obey  the  laws,  than  they  would 
find  themfelves  deprived  of  the  greatefl  advantages 
of  fociety. 

C  H  A  P.     XL 

^ hat  human  Courts  ofjufticejhouldnot  be  regu- 
lated by  the  Maxims  ofthofe  Tribunals  which 
relatt  to  the  other  Life. 

TH  E  tribunal  of  the  inquifi.tion,  formed  by  the 
Chriftian  monks  on  the  idea  of  the  tribunal  of 
Q^  4  penitence. 
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^xxvi    P^"^^^"^^^'  '^s  contrary  to  all  good  policy.     It  has 

Chap.  11,  every  where  met  with  a  general  diflike,  and  muft 

and  13,     i^jj^g  f^^]^  under  the  oppofitions  it  met  with,  if 

thofe  who  were  refolved   to  eftablilh  it,  had  not 

drawn  advantages  even  from  thefe  oppofitions. 

This  tribunal  is  infupportable  in  all  govern- 
ments. In  monarchies,  it  only  makes  informers 
and  traitors  j  in  republics,  it  only  forms  difhoncft 
men ;  in  a  defpotic  ftate,  it  is  as  deftruftive  as 
the  government  itfelf. 

C  H  A  P.     XIL  _ 

^hefame  SubjeSi  continued^ 

IT  is  one  abufe  of  this  tribunal,  that  of  two 
perfons  accufed  of  the  fame  crime,  he  who  de- 
nies, is  condemned  to  die  -,  and  he  who  confefles, 
avoids  the  punifliment.  This  has  its  fource  in  mo- 
nadic ideas,  where  he  who  denies,  feems  in  a  ftate 
of  impenitence  and  damnation  ;  and  he  who  con- 
fefTes,  in  a  ftate  of  repentance  and  falvation.  But 
a  diftinftion  of  this  kind  can  have  no  relation  to 
human  tribunals.  Human  juftice,  which  {tt%  on- 
ly the  aftions,  has  but  one  compaft  with  men, 
namely  that  of  innocence  -,  divine  juftice,  which 
fees  the  thoughts,  has  two,  that  of  innocence  and 
repentanc?. 

CHAP.    xin. 

In  what  Cafesj  with  regard  to  Marriage^  we 
ought  to  follow  the  Laws  of  Religion  ;  and  in 
ni)hat  Cafes  we  Jljould follow  the  civil  Laws. 

IT  has  happened  in  allages  and  countries,  that  re- 
ligion has  bcfn  blended  with  marriages.  When 

certain 
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certain  things  have  been  confidercd  as  impure  or  ^^vi* 
unlawful,  and  were  neverthelefs  become  ncceffary.  Chap,  i j. 
they  were  obliged  to  call  in  religion,  to  legitimate 
in  the  one  cafe,  and  to  reprove  in  others. 

On  the  other  hand,  as  marriage  is  of  all  hu- 
man adions  that  in  which  fociety  is  moft  inte- 
refted,  it  became  proper  that  this  (hould  be  regu- 
lated by  the  civil  laws. 

Every  thing  which  relates  to  the  nature  of  mar- 
riage, its  form,  the  manner  of  contrading  it,  the 
fruitfulnefe  it  occalions,  which  has  made  all  na- 
tions confider  it  as  the  objeft  of  a  particular  be- 
nediction ;  a  benediftion  which,  not  being  always 
annexed  to  it,  is  fuppofed  to  depend  on  certain 
fuperior  graces ;  all  this,  I  fay,  is  within  the  re- 
fort  of  religion. 

The  confequences  of  this  union,  with  regard  to 
property,  the  reciprocal  advantages,  every  thing 
which  has  a  relation  to  the  new  family,  to  that  from 
which  it  fprung,  and  to  that  which  is  cxpefted  to 
arife ;  all  this  relates  to  the  civil  laws. 

As  one  of  the  great  objeds  of  marriage  is  to 
take  away  that  uncertainty  which  attends  unlawful 
conjunftions,  religion  here  ftamps  its  feal,  and  the 
civil  laws  join  theirs  to  it  •,  to  the  end  that  it  may 
be  as  authentic  as  poffible.  Thus,  befides  the 
conditions  required  by  religion  to  make  a  marriage 
valid,  the  civil  laws  may  ftill  exaft  others. 

The  civil  laws  receive  this  power  from  their  be- 
ing additional  obligations,  and  not  contradidtory 
ones.  The  law  of  ^  religion  infifts  upon  certain 
ceremonies,  the  civil  laws  on  the  confent  of  fa- 
thers ;  in  this  cafe,  they  demand  fomething  more 
than  that  of  religion,  but  they  demand  nothing 
contrary  to  k. 
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^^j*  It  follows  from  hence,  that  the  religious  Uw 
Chap.  I},  muft  decide  whether  the  bond  be  indilToluble,  or 
not ;  for  if  the  Uws  of  religion  had  made  the 
bond  indidoluble,  and  the  civil  laws  had  declared 
it  might  be  broken,  they  would  be  contradiflory 
to  each  other. 

Sometimes  the  regulations  made  by  the  civil 
Jaws,  with  refpeft  to  marriage,  are  not  abfolutely 
necefTary ;.  fuch  are  thofe  eftablifhed  by  the  laws, 
which,  inftead  of  annulling  the  marriage,  only 
puni(h  thofe  who  contrad:  ic. 

Amongft  the  Romans,  the  Papian  law  declared 
thofe  marriages  illegal  which  had  been  prohibited, 
and  yet  only  fubjeftcd  them  to  a  pepalty  *  ;  but  a 
Senatus  Confultum,  made  at  the  inftance  of  the  em- 
peror Marcus  Antoninus,  declared  them  void ;  there 
then  no  longer  fubfifted  -f*  any  fuch  thing  as  a  mar- 
riage, wife,  dowry,  or  hufband.  The  civil  laws 
determine  according  to  circumftances  :  fometimes 
they  are  moft  attentive  to  repair  the  evil  -,  at  others, 
to  prevent  it. 

CHAP.     XIV. 

In  what  injlances  Marriages  between  Relation^ 
Jljould  be  regulated  by  the  Laws  of  'Nature  > 
and  in  what  Injlances  by  the  civil  Laws. 

WITH  regard  to  the  prohibition  of  mar- 
,    riage  between  relations,    it  is  a  thing  ex- 
tremely delicate,  to  fix  exa6tly*  the  point  at  which 

•  See  what  has  been  faid  on  this  fubjeft,  in  book  13.  chap.  ai. 
in  the  relation  they  bear  to  the  number  of  inhabitants. 

f  See  Law  i6.  ff.  de  ritu  nuptiarum\  and  Law  3.  §  i.  alfo 
Digeft.  de  ihnationibui  inter  ^irum  &  uxorem. 

the 
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the  laws  of  nature  ftop,  and  where  the  civil  laws'  B«>o< 

XXVI 

begin.     For  this  purpofe,  wc  mull  eftablilh  fotnc  Chap,  24. 
principles. 

The  marriage  of  the  fon  with  the  mother  con- 
founds the  ftate  of  things :  the  fon  ought  to  have 
an  unlimited  refpcft  to  his  mother,  the  wife  an 
unlimited  refpeft  for  her  hufband ;  therefore  the 
marriage  of  the  mother  to  her  fon,  would  fubvert 
the  natural  ftatc  of  both. 

BeQdes,  nature  has  forwarded  in  women  the  time 
in  which  they  «re  able  to  have  children,  but  has 
retarded  it  in  men ;  and,  for  the  fame-  reafon, 
women  fooner  lofe  this  ability,  and  men  later.  If 
the  marriage  between  the  mother  and  the  fon  were 
permitted,  it  would  almoft  always  be  the  cafe, 
that  when  the  hufband  was  capable  of  entering 
into  the  views  of  nature,  the  wife  would  be  in- 
capable. 

The  marriage  between  the  father  and  the  daughter 
is  contrary  to  nature,  as  well  as  the  other ;  but  it 
is  not  lefs  contrary,  becaufe  it  has  not  thefe  two 
obftacles.  Thus  the  Tartars,  who  may  marry  their 
daughters  *,  never  marry  their  mothers,  as  we  fee 
in  the  accounts  we  have  of  that  nation  (^).  (b)Hift.of 

It  has  ever  been  the  natural  duty  of  fathers  tOtars.p^art 
watch  over  the  chaftity  of  thejr  children.  Intruded  3-  pag. 
with  the  care  of  their  education,  they  are  obliged*^  ' 
to  preferve   the   body  in  the  greateft    perfeftion, 
and  the  mind  from  the  leaft  corruption ;  to  en- 
courage whatever  has  a  tendency  to  infpire  them 
with  virtuous  defires,  and  to  nouri(h  a  becom- 

•  This  law  18  very  ancient  amongft  them.  Attila,  fays  Prifcus 
in  his  cmbafly,  ftopt  in  a  certain  place  to  marry  Efca  his  daughter. 
4  thing  permitted^  he  adds,  by  the  laws  of  the  Scythians^  pag.  a». 

ing 


^ 
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XXVI*  ^"S  tcnderncfs.  Fathers,  always  employed  in  pre- 
Chap*  14.  ferving  the  morals  of  their  children,  muft  have 
a  natural  avcrfion  to  every  thing  than  can  render 
th  m  corrupt.  Marriage,  you  will  fay,  is  not  a 
CO  ruption  :  but  before  marriage  they  muft  fpeak, 
they  muft  nuke  their  perfons  beloved,  they  muft 
feduce  :  it  is  this  fedudtion  which  ought  to  infpire 
us  with  horror. 

There  fliould  be  therefore  an  unfurmountable 
barrier  between  thofe  who  ought  to  give  the  edu- 
cation, and  thofe  who  are  to  receive  ic ;  in  order 
to  prevent  every  kind  of  corruption,  even  though 
the  motive  be  lawful.  Why  do  fathers  fo  careful- 
ly deprive  thofe  who  are  to  marry  their  daughters, 
of  their  company  and  familiarity  ? 

The  horror  that  arifes  againft  the  inccft  of  the 
brother  with  the  fifter,  fliould  proceed  from  the 
fame  fource.  The  defire  of  fathers  and  mothers  to 
preferve  the  morals  of  their  children  and  families 
untainted,  is  fuiEcienc  to  infpire  their  offspring 
with  a  deteftation  of  every  thing  that  can  lead  to 
the  union  of  the  two  fexes. 

The  prohibition  of  marriage  between  coufin- 
germans,  has  the  fame  original.  In  the  early  ages, 
that  is,  in  the  times  of  innocence  ;  in  the  ages 
when  luxury  was  unknown,  it  was  cuftomary  for 
children  *,  upon  their  marriage,  not  to  remove 
from  their  parents,  but  to  fettle  in  the  fame  houfe ; 
as  a  fmall  habitation  was  at  that  time  fufiicient  for 
a  large  family  :  the  children  '^  of  two  brothers, 
or  coufin-germans,  were  confidered  both  by  others 

*  It  was  thus  amongft  the  ancient  Romans. 

+  Amongft  the  Romans  they  had  the  fame  name,  the  coufin* 
germans  were  called  brothers. 

and 
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and  themfelves,   as  brothers.     The  cftrangcment  ^^xvi^ 
then  between  the  brothers  and  fifters,  as  to  mar-  chap.  14. 
riage  *,    fubfiftcd   alfo  between  the  coufin-ger- 
mans. 

Thefe  principles  are  (o  ftrong  and  fo  natural, 
that  they  have  had  their  influence  almoft  over  all ' 
the  earth,  independently  of  any  communication. 
It  was  not'  the  Romans  who  taught   the  inhabi- 
tants^ of  Formofa  (*"},  that  the  marriage  of  rela-  (<)  Coi- 
tions of  the  fourth  degree  was  inceftuous  :    it  was  yf  *a "  t^ 
not  the  Romans  that  communicated  this  fentiment  to  the  in. 
to  the  Arabs  {^) :  it  was  not  they  who  taught  it  to  ^!"'art°l'. 
the  inhabitants  of  the  Maldivian  iflands  (').  Anac- 

But  if  fome  nations  have  not  rejedled  marriages  the  ftat^  of 
between  fathers  and  children,  fifters  and  brothers  -^eiflcof 
we  havefeen  in  the  firft  book,  that  intelligent  be- ^^^  ^^ran, 
inss  do  not  always  follow  the  law  of  nature.   Who  chap.  0/ 
could  have  imagined  it!   Religious  ideas  have  fre   . .  g^J 
quently  made  men  fall  into  thefe  miftakes.    If  theFrancit 
AflTyrians  and  the  Perfians  married  their  mothers,  ^*^^**^*** 
the  firft  were  influenced  by  a  religious  rcfpecSl  for 
Semiramis  -,  and  the  fecond  did  it,  becaufe  the  re- 
ligion of  Zoroafter  gave  a  preference  f  to  thefe 
marriages.     If  the  Egyptians  married  their  fif- 
ters, it  proceeded  from  the  wildnefs  of  the  -Egyp- 
tian religion,  which  confecrated  thefe  marriages  in 
honour. of  Ifis.     As  the  fpirit  of  religion  leads 
us  to  attempt  whatever  is  great  and  difficult,  we 

•  It  was  thus  at  Rome  in  the  firft  ages,  till  the  people  made  a 
law  to  permit  them  ;  they  were  willing  to  favour  a  man  extreme- 
]y  popular,  who  had  married  his  coufin  german.  P!utarch*s 
Treatife,  intitled,  S^eftions  concerning  the  affairs  of  the  Romans, 

t  They  were  confidcred  as  more  honourable.  See  Pbilo,  de 
JPecialibus  legib,  qiue  pertinent  ad  pracepta  decahgi*  Paris,  164.0. 
pag.  778. 

cannot 
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^^j"^  cannot  infer  that  a  thing  is  natural,  from  its  being 
Chap.  lih  confecrated  by  a  falfe  religion. 

The  principle  which  informs  us  that  marriages 
between  fathers  and  children,  between  brothers  and 
fillers,  are  prohibited,  in  order  to  preferve  natural 
modefty  in  families,  will  help  us  to  the  difcovcry 
of  thofe  marriages  that  are  forbidden  by  the  law 
of  nature,  and  of  thofe  which  can  be  fo  only  by 
the  civil  law. 

As' children  dwell,  or  are  fuppofed  to  dwell  in 
their  father's  houfe,  and  confequently  the  fon-in-law 
with  the  mother-in-law,  the  father-in-law  with  the 
daughter-in-law,  or  wife's  daughter ;  the  marriage 
between  them  is  forbidden  by  the  law  of  nature. 
In  this  cafe  the  refemblance  has  the  fame  efFeft  as 
the  reality,  becaufe  it  fprings  from  the  fame  caufe  : 
the  civil  law  neither  can,  nor  ought  to  permit 
thefe  marriages. 

ITiere  are  nations,  as  we  have  already  obferved, 
amongft  whom  coufin-germans  are  confidered  as 
brothers,  becaufe  they  commonly  dwell  in  the  fame 
houfe :  there  are  others,  where  this  cuftom  is  not 
known.  Among  the  firft,  the  marriage  of  coufin- 
germans  ought  to  be  regarded  as  contrary  to  na- 
ture ;  not  fo  among  the  others. 

But  the  laws  of  nature  cannot  be  local.  There- 
fore, when  tbefe  marriages  are  forbidden,  or  per- 
mitted, they  are,  according  to  the  circuniftances, 
permitted  or  forbidden  by  a  civil  law. 
'  It  is  not  a  neceffary  cuftom  for  the  brother-in- 
law  and  the  fifter-in-law  to  dwell  in  the  fame 
houfe.  The  marriage  between  them  is  not  then 
prohibited  to  preferve  chaftity  in  the  family ;  and 
the  law  which  forbids  or  permits  it;  is  not  a  law  of 

nature. 
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nature,  but  a  civil  law,  regulated  by  circumftances,  ^^^.^ 
and  dependent  on  the  cuftoms  of  each  country  :  cbap.  14. 
thefe  are  cafes  in  which  the  laws  depend  on  the 
morals,  or  cuftoms  of  the  inhabitants. 

The  civil  laws  forbid  marriages,  when  by  the 
cuftoms  received  in  a  certain  country  they  are  found 
to  be  in  the  fame  circumilances  as  thofe  forbidden 
by  the  law  of  nature  j  and  they  permit  them  when 
this  is  not  the  cafe.  The  prohibitions  of  the  laws 
of  nature  are  invariable,  becaufc  the  thing  on 
which  they  depend  is^  invariable ;  the  father,  the 
mother,  and  the  children,  neceffarily  dwell  in  the 
fame  houfe.  But  the  prohibitions  of  the  civil  laws 
are  accidental,  becaufe  they  depend  on  an  acci* 
<]ental  circumftance  *,  coulin-germans  and  others 
dwelling  in  the  houfe  by  accident. 

This  explains  why  the  laws  of  Moies,  thofe  of 
the  Egyptians  (^),  and  of  many  other  nations,  per-  (0  Sec 
mitted  the  marriage  of  the  brother-in-law  with  thejjfj^^^^ 
fifter-in  law  ;  whilft  thefe  very  marriages  were  dif-  ^^  incefih 
allowed  by  other  nations.  bulmtptUs* 

In  the  Indies  they  have  a  very  natural  reafon  for 
admitting  this  fort  of  marriages.  The  uncle  is 
there  conHdered  as  the  father,  and  is  obliged  to 
maintain  and  educate  his  nephew,  as  if  he  were 
his  own  child :  this  proceeds  from  the  difpofition 
of  thefe  people,  which  is  good-nacured  and  full  of 
humanity.  This  law,  or  this  cuftom,  has  pro- 
duced another ;  if  a  hufband  has  loft  his  wife,  he 
does  not  fail  to  marry  her  fitter:  which  is  ex- 
tremely natural,  for  his  new  con  fort  becomes  the 
mother  of  her  fiftcr's  children,  and  not  a  cruel 
ftep- mother. 

7  CHAP. 
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That  we  jhould  not  regulate  by  the  Principles  of 
political  Lawy  tkoje  Things  which  depend  on 
the  Principles  of  civil  Law. 

Book       A    S  men  have  given  up  their  natural  indepen- 
Chap.  1*5.*^^   dence  to  live  under  political  laws,  they  have 
given  up  the  natural  community  of  goods  to  live 
under  civil  laws. 

By  the  firft,  they  acquired  liberty  -,  by  the  fe- 
cond,  property.  We  Ihould  not  decide  by  the 
laws  of  liberty,  which,  as  we  have  already  faid, 
is  only  the  government  of  the  community,  what 
ought  to  be  decided  by  the  laws  concerning  pro- 
perty. It  is  a  paralogifm  to  fay,  that  the  good 
of  the  individual  fliould  give  way  to  that  of  the 
public :  this  can  never  take  place,  but  when  the 
government  of  the  community,  or,  in  other  words, 
the  liberty  of  the  fubjedl:,  is  concerned  5  this  does 
not  afR6l  fuch  cafes  as  relate  to  private  property, 
becaufe  the  public  good  confifts  in  every  one's  hav- 
ing their  property,  which  was  given  him  by  the 
civil  laws,  invariably  preferved. 

Cicero  maintains,  that  the  Agrarian  laws  were 
unjuft  ;  becaufe  the  community  was  eftablifhed 
with  no  view,  but  that  everyone  might  be  able  to 
prcferve  his  property. 

Let  us  therefore  lay  down  a  certain  maxim, 
that  whenever  the  public  good  happens  to  be  the 
matter  in  queftion,  it  is  not  for  the  advantage  of 
the  public  to  deprive  an  individual  of  his  property, 
or  even  to  retrench  the  leaft  part  of  it  by  a  law, 
or  a  political  regulation.  In  this  cafe  we  (houid 
I  follow 
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follow  the  rigour  of  the  civil  law,  which  b  the  Book 
Palladium  of  proptny.  ^  ^K^s. 

Thus  when  the  public  has  occafion  for  the  eftate 
of  an  individual,  it  ought  never  to  aft  by  the  rigour 
of  political  law  :  it  is  here  that  the  civil  law  ought 
to  triumph,  who  with  the  eyes  of  a  mother  regards 
every  indiiridual  as  the  whole  commxjnity.  ,  .' 

If  the  political  magiftrate  would,  ercft  a  public  .  - 
edifice,  or  make  a  new  road,  he  muft  indemnify 
thofc  who  are  injured  by  it :  the  public  is  in  this 
rcfpeft  like  an  individual,  who  treats  with  an  indi- 
vidual. It  is  full  enough  that  it  can  oblige  a  citi^. 
zen  to  fell  his  inheritance,  and  that  it  can  drip 
him  of  this  great  privilege  which  he  holds  from* 
the  civil  lawi  the  not  being  forced  to  alienate  his 
ponefllons. 

After  the  nations  which  fubverted  the  Roman 
empire  had. abufed  their  very  conqucfts,  the  fpirit 
of  liberty  called  them  back  to  that  of  equity.  They 
exercifed  the  mod  barbarous  laws  with  moderation : 
'  and  if  any  one  (hould  doubt  the  truth  of  this,  they 
need  only  read  Beaumanoir*s  admirable  work  oa 
jurifprudence,  written  in  the  twelfth  century. 

They  mended  the  highways  in  his  time,  as  we 
do  at  prefent.  He  fays,  that  when  a  highway  could 
not  be  repaired,  they  made  a  new  one  as  near  the 
€)ld  as  poflible  ;  but  indemnified  the  proprietors  at 
the  *  expence  of  thofe  who  reaped  any  advantage 
from  the  road.  They  determined  at  that  time  by 
the  civil  law ;  in  our  days,  we  determine  by  the 
Jaw  of  politics, 

•  The  lord  appointed  colleftors  to  receive  the  toll  from  the 
peafant,  th6  gentlemen  were  obliged  to  contribute  by  the  county 
and  Ihe  clergy  by  the  bi^p.    Beaumanoirt  chap.  as. 

Vot.  II.  R  C  H  A  P. 
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.:/:;:  CHAP.  .  XVI. 

Thaf  toe  ought  not  to  decide  by  the  'Rules  of  the 
civil  Law  J  wh^n  it  is  proper  to  decide  by 
thofe  of  th  political  Law. 

^Vh    ]\^0 ST  difficulties  on   this  fubjeft  may  be 
Chap.  1 6,  JlVX  eafily  folved,  by  not  confounding  the  rules 
derived  from  property  with   thofe  which  fpring 
from  liberty. 

•  Is  the  dehicfnc  of  a  Itate  or  government  aliens 
able,  or  is  W  not  ?  This  queftion  ought  to  be  de- 
cided by- the  political  law,  and  not  by  the  civil. 
ft  ought  not  to  be  decided  by  the  civil  law,  be- 
caufe  it  is  as  neceffary  that  there  Ihould  be  de- 
mefnes  for  the  fubfiftence  of  a  (late,  as  that  the 
ftate  (hould-h^ve  civil  laws  to  regulate  the  difpofal 
erf  property. 

If  then  they  alienate  the  demefnej  the  ftate  will 
be  forced  to  make  a  new  fund  for  another.  But  this 
expcUient  ovei'turns  the  -pofitical  governmenc,  be- 
eaufe,  by  the  nature  of  the  thing,  for  every  dc-  - 
mefne  thit  (hall  be  eftaWilhed,  the  fubjeft  will  al- 
ways be  obliged  to  pay  nvore,  and  the  fovereign  to 
deceive  lefs ;  in  a  word,  the  demefne  is  neceffary, 
and  the  alienation  is  not. 

The  order  of  fucceflion  is,  4n  monarchies,  found- 
ed on  the  welfare  of  the  ftate  5  this  makes  it  necef- 
fary that  fuch  an  order  (hould  be  fixed,  to  avoid 
the  mlsfortiMies,  which,  I  have  faid,  mu  ft  a  rife  in 
adefpotickingdom,  where  all  is  uncertain,  bccauie 
all  is  arbitrary. 

«  The  order  of  fucceflion  is  not  fixed  for  the  fake 
of  the  reigning  family  ;  but^becaufe  it  is  the  intereft 
..-..-  of 
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of  the  ftate,  that  it  fliould  have  a  reigning  family.  Book 
The  law  which  regulates  the  fucccffion  of  indivi-  q^^^^  ,5^ 
duals,  is  a  civil  law,  whofe  view  is  the  intereft  of 
individuals ;  that  which  regulates  the  fucceffion  to 
monarchy,  is   a  political  law,  which  has  in  view 
the  4R?elfeVe  and  prefervation  of  the  kingdom. 

It  follows  from  hence,  that  when  the  political  law 
has  eftablilhed  an  order  of  fucceffion  in  government, 
and  this  order  is  at  an  end,  it  is  abfurd  to  reclaim 
the  fucceffion  in  virtue  of  the  civil  law  of  any  na- 
tion whatfoever.  One  particular  focicty  does  not 
make  laws  for  another  focicty.  The  civil  laws  of 
the  Romans  are  no  more  applicable  than  any  other 
civil  laws.  They  themfclves  did-^not  make  yfc  of 
them,  when  they  proceeded  againft  kings  :  and  the 
maxims  by  which  they  judged  kings  are  fo  abo- 
minable, that  they  ought,  never  to  be  revived.  . 
It  follow^  alfo  from  hence,  that  when  the  poli- 
f  tical  law  ba.s  dbliged  a  family  to  renounce  the  fuc* 

!  ceffion,  it  is  abfurd  to  infift  upon  the  reftitutions 

drawn  from  the  civil  law.  Reftitutions  are  in  the 
law,  and  may  be  good  againft  thofe  who  live  in 
the  law  :  but  they  are  not  proper  for  fuch  as  have 
been  raifed  up  for  the  law,  and  who  live  for  the 
law. 

'  It  is  ridiculous  to  pretend  to  decide  the  right*  of, 
kingdoms,  of.  nations,  and  of  the  whole  globe, 
I  by  the  faflie.  maxims  on  which  (to  make  .ufe  of  an 

cxpreffion  of  (^)  Cicero)  we  (hould  determine  the  (0  Lib.  t, 
right  of  a  jgjfltter  between  individuals.  ^  ^^*' 
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CHAP.    XVII. 
TAe  fame  Subje^  continued. 

xxvil"  /^  ST  RACISM  ought  to  be  examined  by 
Chap.  S7«  V^  the  rules  of  politics,  and  not  by  thofe  of 
the  civil  law  ^  and  fo  far  is  this  cuftom  from  ren* 
dering  a  popular  government  odious,  that  it  is,  on 
the*  contrary,  extremely  well  adapted  to  prove  its 
lenity.  We  fhould  be  fertfible  of  this  ourfelves, 
ify  while  banifhment  is  always  conHdered  amongft 
us  as  a  penalty,  we  are  able  to  feparate  the  idea  of 
oftracifm  from  that  of  punifliment. 
(h)ilepiib.  Ajiftocle  Q)  tells  us,  it  is  univerfally  allowed, 
li*>*3-  that  this  prafticc  has  fomething  in  it  both  hu- 
mane and  popular.  If  in  thofe  times  and  places 
where  this  fentencc  was  executed,  they  found 
nothing  in  it  that  appeared  odious  ;  is  it  for  us, 
who  fee  things  at  fuch  a  diftance,  to  think  other* 
wife  than  the  accufer,  the  judges,  and  the  ac- 
cufcd  themfelves  ? 

And  if  we  confider  that  this  judgment  of  the 

people  loaded  the  perfon  with  glory  on  whom  it 

was  paded  •,  that  when  at  Athens  it  felt  upon  a 

0)  Hyper-  man  without  (^)  merit,  from   th«  very  moment 

BktttnA!  ^^^y  ceafed  to  ♦  ufe  it  •,  we  ihalj  fin4  that  numbers 

H*«  of  A-  of  people  have  entertained  a  lalfe  idea  of  it ;  for 

it  was  an  admirable  law  that  cou^d  prevcat  the  ill 

coniequences,  which  the -glory  of  a  citizen  might 

produce  by  loading  him  with  new  glory. 


•  It  was  found  oppolite  to  the  fpirit  of  the  Icfiflator. 
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CHAP.    XVIIL 

I'hat  it  is  necejfary  to  enquire^  whether  the 
Laws  which  feem  contradiBory^  are  of  the 
fame  Clafs. 

AT  Rome  the  hufband  was  permicced  to  lend  Book 
his  wife  to  another.     Plutarch  tells  us  this  ch^!i. 
(*')  iaexprefs  terms.     We  know  that  Cato  lent  his  *nd  »9» 
(*)  wife  to  Hortenfius,  and  Cato  was  not  a  man  to  £^^^^* 
violate  the  laws  of  his  country.  hi«  com- 

On  the  other  hand,  a  hufband  whofufFcreS  his  ^etw€«i 
wife  to  be  debauched,  who  did  not  bring  her  to  ^^^fS^* 
juftice,  or  who  took  her  again  after  her  (")  con-  ,,.  ^^^ 
demnaiion,  was  punifhed.     Thefe  laws  feem  to/flrcAUfc 
contradift  each  other,  and   yet  are  not  contradic-  °  .  f'** 
tory.     The  law  which  permitted  a  Roman  to  lend  n.  ^uTt. 
his  wife,  was  vifibly  a  Lacedxmonian  inftitution,  %^^' 
eftabliftied  with  a   view  of  giving  the    republic  adulurvU. 
children  of  a  good  fpecies,  if  I  may  be  allowed 
the  term  :  the  other  had  in  view  the  prefcrvation 
of  morals.     The  firft  was  a  law  of  politics,  the 
fecond  a  civil  law. 

CHAP,    XIX. 

T^hat  wejhould  not  decide  thofe  Things  hy  the 
civil  Law^  which  ought  to  be  decided  by  do^ 
mefiic  Laws. 

THE    law  of    the    Vifigoths  enjoins,*  thar(*)Uvrof 
the,(")  Qaves  of  the  houfe  fhall   be  obliged  J^^JJ^':^^ 
Jto  bind  the  man  and  woman  they  furprize  in  adul*  3-  ^^t.  4. 
tcry,  and  to  prefent  them  to  the  hufband  and  to*^* 
the  judge  :  a  terrible  law,  which  jputs  into  the 
R  3*  hands 
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Book   hands  of  fuch   mean  perfons   the  care  of  public. 
Chap,  1*9.  domeftic,  and  private  vengeance  ! 

This  law  can  be  no  where  proper  but  in  the  fe- 
raglios  of  the  Eaft,  where  the  (lave  who  has  the 
charge  of  the  inclofure,  is  deemed  an  accomplice 
upon  the  difcovery  of  the  leaft  infidelity.  He 
feizes  the  criminals,  not  fo  much  with  a  view  to 
bring  them  to  juftice,  as  tbdo  jufticc  to  himfelf, 
and  to  obtain  ^  fcrutiny  into  the  circumftances  of 
the  aftion,  in  order  to  remove  the  fulpicion  of  his 
negligence. 

But,  in  countries  where  women  are  hot  guarded, 
it  is  ridiculous  to  fubjeft  thofe  who  govern  the 
family,  to  the  inquifition  of  their  flaves. 

This  inquifition  may,  in  certain  cafes,  be  at  the 
,  mod  a  particular  domeftic  regulation,   but  never 
.  a  civil  law. 

C    H    A     P.      XX. 

^hat  we  ought  not  to  'decide  by  the  Principles 
of  the  civil  Laws,  thofe  things  which  belong 
to  the  Law  of  Nations.. 

LIBERTY  confifts  principally  in  not  being 
forced  to  do  a  thing,  where  the  laws  do  nor 
oblige  :  people  are  in  this  ftate,  only  as  they  are 
governed  by  civil  laws  •,  and  becaufe  they  live 
under  thofe  civil  laws,  they  are  free. 

It  follows  from  hence,  that  princes  who  live  not 
among  tbemfelves  under  civil  laws,  are  not  free'; 
they  are  governed  by  force  -,  they  may  continually 
force,  or  be  forced..  From  hence  it  follows;  tha> 
treaties  made  by  force,  are  as  obligatory  as  th&fi( 
p:iadc  by  free  confcnt.     When  we  who  live  under 

civil 
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civil  laws,  are,  contrary  .to  law,  conftrained  to  en-  .Boojc 
ter  into'a  contraft,,  we  may,  by  the  afli (lance  of^^p^^^^ 
the  law,  recover  from  {he  effects  of  violence  :   but  ' 
a  prince,  who  is  always  in  tha,t  ftate  in  \yhich  he 
forces,  or   is   forced,  cannor  complain  of  a  treaty 
which  be  has  been  compelled  to  fign.  This  would 
t>e.  to  complain  of  his  natural  ftate;  it  would  feem 
as  if  he  would  be  a  prince  with   refpeft  to  other 
princes,  and  as  if  other  princes  (hould  be  fubjeds 
with  refpeft  to  him  ;  thgc  i§,  it  would  be  contrary 
to  the  nature  of  things. 

C     H     A     P.      XXL 

That  we  fhould  not  decide  by  political  Lnws^ 
Things  which  belong  to  tfie  Law  of  Nations:       v    / 

POLITICAL  laws  demand,  that  every  man       •    ••  - 
be  fubjedt  .to   the  natural  and  civil  courts  of 
the  country  where  he  refides,  and  to  the  cenfure  of 
the  fovereign. 

The  law  of  nations  requires,  that  princes  (hall 
fend  amba(radors  ;  and  a  reafon  drawn  from  the 
nature  of  things  does  not  permit  thefe  ambafTa-  , 
dors  to  depend  either  on  the  fovereign  to  whom 
they  are  fent,  or  on  his  tribunals.-  They  are  the 
voice  of  the  prince  who  fends  them,  and  this  voice 
ought  to  be  free  \  no  obfbacle  fhould  hinder  the 
execution  of  their  office  ;  they  may  frequently  of- 
fend, becaufe  they  fpeakfor  a  man  entirely  inde- 
pendent ;    they    might  be  wrongfully  accuftd,  if 

,  they  were.  liabl^  to  be  punifhed  for.  crimes  j.  if 
they  could  be  arretted  for  debts,  thefe  mrgbt  be 
forged.  Thus  a  prince,  who  has  naturally  a  bold 
and  entcrprizing  fpirit,  would  fpeak  by  the  moujh 

.     .  *  R  4       ' of 
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Book  of  a  man  who  had  every  thing  to  fear.  *  Wc  muft 
Chap  »i.  ^hcn  be  guided,  with  refpeA  to  ambafladors,  by 
and  2$.  reaf6ns  drawn  from  the  law  of  nations,  and  not 
by  thofe  derived  from  political  law.  But  if  they 
make  a?^  ill  ufe  of  their  reprefcntative  charnSer,  a 
ftop  may  be  put  to  it  by  fending  them  back.  They 
may  even  be  accufed  before  their  mafter,  who 
becomes  either  their  judge  or  their  accomplice, 

CHAP.      XXII. 

Vhe  unhappy  State  of  the  Ynca  Athualpa. 

TH  E  principles  we  have  juft  been  eftablifli- 
ing,  were  cruelly  violated  by  the  Spaniards, 
(«)  Sec  The  Ynca  Athualpa  (**)  couid  not  be  tried  by  the 
^kWga  '^^  ^^  nations  j  they  tried  him  by  political  and 
civil  laws  -,  |hey  iccufed  him  tbr  putting  to  death 
fome  of  his  own  fubjedls,  for  having  many  wives, 
&c.  and  to  fill  up  the  meafure  of  their  ftupidity, 
they  condemned  him,  not  by  the  political  and  civil 
laws  of  his  own  country,  but  by  the  political  and 
civil  laws  of  theirs. 

CHAP.       XXIII. 

^hat  'when^  by  fome  Circumjlance,  the  political 
Law  becomfs  deJiruSlive  to  the  State^  we 
ought  to  decide  by  fuch  a  political  Law  as  will 
prejerve  it^  which  Jontetimes  becomes  a  Law 
of  Nations. 

WHEN  that  political  law  which  has  efta- 
blilhed  in  the  kingdom  a  certain  order  of 
fucceflion,  becomes  dcftruftive  to  the  body  politic 
for  whofe  fake  it  was  cftablilhod,  thcr?  is  not  the 

leaft 
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leaft  room  to  doubt  but  another  political  law  may  Boo£ 
be  made  to  change  this  order  ;  and  fo  far  would  chap*  i\. 
this  law  be  from   oppofing  the  firft,  it  would  in 
the  main  be.  entirely  conformable  to  it,  §nce  both 
woulddepend  on  this  principle,  that,  the  safety 

OF  THE  PEOPLE   IS  THE    SUPREME  LAW. 

I   have  faid  (^),  that  a  great   ftate   becoming  (p)  See 
-  accefibry  to  another,  is  itfelf  weakened,  and  even  ^'^^^  \' 
weakens  the  principal.     We  know,  that  it  is  for  book  s. 
the  intereft  of  the  ftate  to  have  the  fupreme  ma-^^^^g^',^^ 
giftrate  within  itfelf,  that  the  public  revenues  be  well  ^"*!  *^* 
adminiftered,  and  that  its  fpecie  be  not  fent  abroad  chap.  4, 5. 
to  enrich  another  country.     It  is  of  importance,  ^Jj^"jjJ,^^ 
that  he  who  is  to  govern,  has  not  imbibed  foreign  10.  chap, 
maxims  :  thefe  are  lefs  agreeable  than  thofealready  ^*"^  *** 
cftablifbed.       Befides,   men   have  an  extravagant 
^     Yo^nefs  for  their  own  laws  and  cuftoms :  thcfc 
conftitute  the  happincfs  of  eyery  community-,  and, 
\  as  we  learn  from  the  hiftories  of  all  nations,  are 

rarely  changed  without  violent  commotions,  and  a 
great  cfFufion  of  blood.     '  ^ 

It  follows  from  hence,  that  if  a  great  ftata  has 
to  its  heir  the  poffcflbr  of  a  great  ftate,  the  former 
may  reafonably  exclude  him,  becaufe  a  change  in 
the  order  of  fucceffioti  muft  hz  of  fervice  to  both 
countries.  Thus  a  law  of  Ruffia,  made  in  the 
beginning  of  the  reign  of  Elizabeth,  moft  wifely 
excluded  from  the  poflcffion  of  the  crown,  every 
heir  who  poffcfled  another  monarchy  \  thus  the 
Jaw  of  Portugal  difqualifies  every  ftranger,  who 
lays  claim  to  the  crown  by  right  of  blood. 

But  if  a  nation  may  exclude,  it  may  with  greater 
rcafon  be  allowed  a  right  to  oblige  a  prince  to  re- 
nounce.   If  the  people  fear  that  a  ccrtaip  marriage 

will 
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Book  wHl  be  attended  whK  fvich  confequences  .as  feall 
Chap.  24.  ^^^  ^^^  nation  of  its  dependance,  or  difmember 
fome  of  its  provinces,  it  may  very  juftly  oblige 
the  contraftors  and  their  defcendants  to  renounce 
all  right  over  them  j  while  he  who  renounces, 
and  thofe  to  whofe  prejudice  he  renounces,  have 
the  lefs  reafon  to  complain,  as  the  ftate  might, 
originally  have  made  a  law  to  exclude  them. 

C     H     A     P.       XXIV. 

That  the  Regulations  of  the  Police  are  of  a 
different  Clafsfrom  other  civil  Laws. 

T^HERE  are  criminals,  whom  the  magiftrate 
•■"  puniQies,  there  are  others  whom  he  reproves. 
The  former  are  fubjeft  to  the  power  of  the  law, 
the  latter  to  his  authority  :  thofe  are  cut  off  from 
fociety ;  thefe  they  oblige  to  live  according  to  the 
rules  of  fociety. 

In  the  exercife  of  the  Policiy  it.  is  rather  the  ma- 
giftrate who  punilhes,  than  the  law;  in  the  fencence 
paft  on  crimes,  it  is  rather  the  law  which  pu- 
nifhes,  than  the  magiftrate.  The  bufincfs  of  the 
Police  conRds  in  attairs  which  arifc  every  inftant, 
and  are  commonly  of  a  trifling  nature  :  there  is 

^  then  but  little  need  of  formalities.  The  aftio^s  of 
the  Police  are  quick  ;  they  are  exercifed  over  things 
which  return  every  day;  it  would  be  therefore  im- 
proper for  it  to  inflift  fevere  punifhments.  It  is 
continually  employed  about  minute  particulars  ; 
great  examples  are  therefore  hot  defigned  for  its 

~  purpofe.  It  is  governed  rather  by  regulations  than 
laws  ;  thofe  who  are  fubjed  to  its  juriiaiaiojj,  are 

inceflancly 


inceflantly  under  the  eye  of  the  magiftrafe:  it  Booc 
is   therefore   his    fault   if  they   fall   into  exccfs,  c^yj*^^ 
Thus    we    ought   not   to    confoupd    a    Vagrant 
violation   of    the    laws,    with  a   fimple    breach 
lof  the  Police  \    thcfe   things   arc  of  a  different 
order. 

From  hence  it  follows,  that  the  laws  of  an  Italian 
*  republic,  where  bearing  fire-arms  is  punifhed 
as  a  capital  crime,  and  where  it  is  not  more  fatal 
to  make  an  ill  ufe  of  them,  than  to  carry  them,  is 
not  agreeable  to  the  nature  of  things. 

It  follows,  moreover,  that  the  applauded  aAion 
of  that  emperor,  who  caufed  a  baker  to  be  im- 
paled whom  he  found  guilty  of  a  fraud,  was  the 
action  of  a  fultan,  who  knew  not  how  to  be  juft 
without  commicting  ap  outrage  on  juftice. 

CHAP.       XXV. 

7hat  we  Jhoidd  not  follow  the  general  Difpoftion 
of  the  chil  Law^  in  things  which  ought  to 
be  fubjecl  to  particular  Rules  drawn  from 
their  own  Nature. 

IS  it  a  good  law,  that  all  civil  obligations  pafled 
between  failors  in  a  (hip  in  the  courfe  of  a 
voyage  fliould  be  null  ?  Francis  Pirard  (^)  tells  W  Chap, 
us,  that  in  his  time  it  was  not  obferved  by  the  '*  ^*  *** 
Portuguefe,  though  it  was  by  the  French.  Men 
who  are  together  only  for  a  fhort  time  ;  who 
have  no  wants,  fince  they  are  provided  for 
by.  the  prince  ;  who  have  only  one  objeft  in 
view,  that  of  their  voyage ;  who   are  no  longer 

•  Vcnicc# 
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Book  in  ibcicty,  buc  are  only  the  inhabitants  of  a  (hip,^ 
Cbap!V5.  o*^ght  not  to  concraA  obligations  that  were  never 
introduced^  but  to  fupport  the  burthen  of  civil 
fociety. 

In  the  fame  fpirit  was  the  law  of  the  Rhodians, 
made  at  a  tin^e  when  they  always  followed  the 
coafts  ;  it  ordainedy  that  thofe  who  during  a  tern* 
peft  ftaid  in  a  vefleii  ihould  have  fhip  and  cargo, 
and  thofe  who  quitted  it  ihould  have  nothing. 


•*:     X     •* 
*    ±    * 
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BOOK      XXVII. 

CHAP.       I. 

Of  the  Origin  and  Revolutions  of  the  Roman 
Laws  on  Succejions. 

THIS  affair  derives  its  cftabliflii^cnt  from  Boot 
V  XXVII 

the  mod  diftanc  antiquity  ;  and  to  pene-  chap^  u 
trace  to  its  foundation,  permit  nie  to  fearch 
among  the   firft  laws  of  the  Romans,  for  whar, 
I  believe,  no  body  yet  has  been  fo  happy  as  to 
difcover. 

We  know  that  Romulus  (*)  divided  the  land  of  (opionyf. 
his  little  kingdom  among  his  fubjedls  -,  it  feems  to^^)'^^;^'^ 
mc,  that  from  hence  the  laws  of  Rome  on  (\jiC^Pit$tarck*% 
ceffions  were  derived,  ^^n^ht^ 

The  law  of  the  divifion  of  lands  made  it  nc-  J^^^" 
ccffary,  that  the  property  of  one  family  Ihoifid  not  Ljcurgiu. 
pafs  into  another  :  from  hence  it  followed,  that 
there  were  but  two  orders  of  heirs  eftabliflied  by 
law  *,  the  children  and  all  the  defcendants  that 
lived  under  the  power  of  the  father,  whom  they 
called  fui  b^redes^  or  his  natural  heirs ;  and^  in 
their  default,  the  lieareft  relations  on  the  male'' fide, 
whom  they  called  agnati. 

It  followed  likewife,  that  the   relations  on  the 

female  fide,  whom  they  called  cognatiy  ought  not  to 

[    ■         .        _  \ 

^  Aft  fi  inteftato  msrttur  cut  fuus  hares  nee  extahlt^  Optatut 
froximusfamiliam  kabeto  Frag  meat  of  ihc  iaw  of  ihc  Twelve 
Tables  in  Ulpian,  the  laft  title, 

fucceed  ; 


254  T  JH  e    S  P  I  R  I  T 

Book  fucceed ;  they  would  have  conveyed  the  eftate  into 
Chap^Vj   pother  family,  which  was  not  allowed 

From  thence  alfo  it  followed,  that  the  children 
ought  not  to  fucceed  to  the  mother,  nor  the  mo- 
ther to  her  children  ;  for  this  might  carry  theeffate 
of  one  family  into  another.    Thus  we  fee  them  ex- 
(b)  Seethe  eluded  {^)  by  the  law  of  the  Twelve  Tables  ;  it  call- 
Spfan',  ^  ^  ^^^  ^P  ^hc  fucceffion  but  the  agnatic  ^  and  there 
§8.tit.a6.  was  no  agnation  between  the  fen  and  the  mother. 
inprocemo      But '  it  was  indifferent  whether  the  fuus  b^eres, 
P^'2'    or,  in  default  of  fuch,  the  neareft  by  agnation, 
antwi.       was  male  ft*  female  -,  becaufe,  as  the  relations  on^ 
the  mother*s  fide  could  not  fucceed,  though  a  wo- 
man who  was  an  .  heirefs  jQiould  happen  to  marry, 
yet  the  eftate  always  returned  into  the  family  from 
whence  it  came.     On  this  account,  the  law  of  the 
Twelve  Tables  does  not-  diftinguifti,  whether  the 
j[c)Paijitt»,  pcrfon  (')  who  fuccecded  was  male  or  female, 
tit.  8.  §3!       This  was   the  caufe,  that  though  the  grand- 
children by  the  fon  fuccetded  to   the  grandfather, 
the  grandchildren  by  the  daughter  did  not  fucceed  ; 
for,  t»  prevent  the  eftate  from  pafting  into  another 
family,   the  agnati   were  '  preferred .  before   them. 
(d)inft. tit.  Hence  the  daughter,  and  not  her  {^)  children,  fuc- 
*  *  ^'       ceeded  to  the  father. 

Thus  amongft  the  primitive  Romans,  the  women 
fucceeded,,  when  this  was  agreeable  to  the  law  of 
the  divifion  of  lands ;  and  they  did  not  fucceed, 
when  this  law  might  ftiffer  by  it. 

Such  were  the  laws  of  fucceffion  among  the  pri- 
.mitive  Romans  ;  and  as  thefe  had  a  natural  de^ 
pendence  on  the  conftitution,  and  were  derived 
•from  the  divifion  of  lands,  it  is  eafy  to  perceive, 
that  they  had  not  a  foreign  original,  and  were  not 
7  of 
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of  the  number  of  thofc  Ijrought  into  the  republic  Book 
by  the  deputies  fent  into  the  cities  of  Greece.  chap,  u 

Dionyfius  Halicarnaffeus  tells  us  (*),  that  Servius  (^)  ^^^-Ar* 
Tullius  finding  the  laws  of  Romulus  and  Numaon  ^*^^*^  * 
the  divifion  of  lands  abolilhed,  he  reftored  them, 
andJmade  new  ones,  to  give  the  old  a  greater  weight. 
We  cannot  therefore  doubt,  but  that  the  laws  we 
have  been  fpeaking  of,  made  in  confeqqence  of 
this  divifion,  were  the  work  of  thcfe  three  Roman 
legiflators. 

The  order  of  fuccefljon  having  been  eftablilhed 
in  confequence  of  a  political  law,  no  citizen  was 
allowed  to  break  in  upon  it  by  his  private  will  j  that 
is,  in  the  firft  ages  of  Rome,  he  had  not  the  power 
of  making  a  teftamenr.  Yet  it  would  have  been  - 
hard  to  deprive  him,  in  his  laft  moments,  of  the 
friendly  commerce  of  kind  and  beneficent  aftions. 

They  therefore  found  a  method  of  reconciliating, 
in. this  refped,  the  laws  y/ith  the  defires  of  the  in- 
dividual. He  was  permitted  to  difpofe  of  his  fub- 
ftance  in  an  affemibly  of  the  people  ;  and  thus 
every  tcftamcnt  was,  in  fome  fort,  an  aft  of  the 
Icgiflativc  power.  , 

The  law  of  the  Twelve  Tables  permitted  the  per- 
fon  who  made  his  will,  to  chufc  which  citizen  he 
plcafed  for  his  heir.  The  rcafon  that  induced 
the  Roman  laws,  fo  ftridly  to  reftrain  the  num- 
ber of  thpfe  who  might  fucceed  ai  inteftato^  was 
the  law  of  the  divifion  of  lands ;  and  the  rea- 
fon  why  they .  extended  fo  widely  the  power  of 
the  teftacor,   was,   chat  as  the  father  might  * -fell 

•  Dionyfius  Halicarnaffeus  proves,  by  a  law  of  Numa,  that  the 
law  which  permitted  a  father  to  fell  his  ion  three  times,  was  roade 
by  Romulus,  an4  not  b/  the  Decemvirs^    ILib,  t. 

his  ' 
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Book   his  children,  he  might  with  greater  rcafon  deprive 
^^^  ,1    them  of  his  fubftance.     Tbcfe  were  therefore  dif- 
ferent efFefts,  fince  they  flowed  from  different  prin- 
ciples ;  and  fuch  is,  in  this  rcfpeft,  the  fpirit  of 
the  Roman  laws. 

The  ancient  laws  of  Athens  did  notfuffer  a 
<OSe«  citizen  to  make  a  will.  Solon  {^)  permitted  it, 
lifco7  *  with  an  exception  to  thofe  who  had  children  :  and 
Ssion.  the  legiQators  of  Rome,  filled  with  the  idea  of 
paternal  power,  allowed  the  making  a  will  even 
to  the  prejudice  of  their  children.  It  muft  be  con- 
feffcd,  that  the  ancient  laws  of  Athens  were  more 
confident  than  thofe  qf  Rome,  The  indefinite 
permiflion  of  making  a  will,  which  had  been 
granted  to  the  Romans,  ruined  by  little  and  little 
the  political  regulation  on  the  divifion  of  lands  : 
it  Was  the  principal  thing  that  introduced  the  fa* 
tal  djfFcfence  between  riches  and. poverty  :  many 
ihares  were  united  in  the  fame  pcrfon  ;  iome  citi- 
zens had  too  much,  and  a  multitude  of  others 
had  nothing.  Thus  the  people  being  continually 
deprived  of  their  (hares,  were  inceffantly  calling  out 
for  a  new  diftribution  of  lands.  They  demand- 
ed it  in  an  age  when  the  frugality,  the  parfimony, 
and  the  poverty  of  the  Romans,  were  their  diftin- 
guifliing  ch^raftcriftic  ;  as  well  as  at  a  lime  when 
their  luxury  was  become  dill  more  aftonifhing. 

Tellaments  being  properly  a  law  made  in  the 
aflfembly  of  the  people,  thofe  who  were  in  the 
army  were  thereby  deprived  of  a  teftamentary 
power.  The  people  therefore  gave  the  foldiers 
the  privilege  *  of  making  before  their  companions, 

the 

•  This  teftament,  called  in  procin^Uf  was  different  from  that 
which  they  ftilcd  miluary,  which  was  eftablilhed  only  by  the 

con* 
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the  difpbfitions  which*  fhould  have  been  made  Boo^ 
beiore  tnem.  Chap,  i. 

The  great  aflembly  of  the  people  met  but  twice 
a  year ;   befides,  both  the  people   and   the   affairs 
brought  before  them  were  increafec}  :   they  there- 
fore judged  it  convenient  to  permit  all  the  citizens 
to  make  their  -j-  will  before  fome  Roman  citizens 
of  ripe  age,  who  were  to   reprefent  the  body  of 
the  people  :  they  took  five  (')  citizens,  .in    whofe(8)Ulplan, 
prefence  the  .  inheritor   C")  purchafed   his    f^n^ily> /h)The- 
that  is,  his  inheritance  of  the  teftator  ;  another  oph.  inft. 
citizen  brought  a  pair  of  fcales  to  weigh  the  value  j  l^\  **  "  * 
for  the  Romans  J,  as  yet,  had  no  money. 

To  all  appearance  thefe  five  citizens  were  to  ^ 
reprefent  the  five  clafles  of  the  people  ;  and  they 
Tet  no  value  on  the  fixth,  as   being  compofed  of 

.  men  who  had  no  jproperty. 

We  ought  not  to  fay,  with  Juftinian,  that  thefe 
fales  were  merely  imaginary  ;  they  became,  indeed, 
imaginary  in   time,    but  were   not  fo   originally. 
Moft  of  the  laws  which  afterwards  regulated  wills, 
were  built  on  the  reality  of  thefe   fales  :  we  find 
fufficient  proof  of  this  in  the  fragments  of  U1-. 
pian  (;).     The  deaf,    the    dumb,     the  prodigal,  (OTit.io;   ' 
could    not   make  a  will  ;    the    deaf,  becaufe  he       * 
could  not  hear  the  words  of  the  buyer  of  the  in- 

'  heritance  i  the  dumb,  becaufe  he  could  not  pro- 

conftitutions  of  the  emperor*.    Leg.  i ,  ff.  de  miHtari  tiflamento. 
This  was  one  of  the  artifices  by  which  they  cajoled  the  ioldiers. 

•  This  teftamcnt  was  not  in   writing,  and  it  was  without  for-  * 
•  mality,  ^«tf  libra  &f  tabuiis,  as  Cicero  ^ys,  lib.  i.  diOratore. 

f  Xnilitut.   lib.   s.  tit.    lo.  ^  i,  Aalus  Gellius,  lib.  15.  cap.  27.  « 

They  called  this  form  of  teilament  per  its  &  libram* 

{  r.  Livy,  lib.  4.  npndum  argent um  fignatum  erat.    He  fpeaks 
of  the  time  of  the  fic^c  of  Vcii. 

Vol.  IL  S  nouuce 
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xxvn   '^^""^^  ^^^  terms  of  nomination  ;  the  projiigaf^ 
ftjap.i/  bccaufe  as  he  was  excluded  from  the  management 
of  all  affairs,  he  could  not  fell  his  inheritance* 
I  omit  any  farther  examples. 

Wills  being  made  in  the  aflembly  of  the  people^ 

V    .    were  rather  the  adts  of  political  than  of  civil  laws, 

a  public  rather  than  a  private  right  •,  froto  whence  it 

followed,  that  the  father,  while  his  fon  was  under  hia 

*  authority,  cpuld  not  give  him  leave  to  make  a  will. 

Amongft  moft  nations,  wills  are  not  fubjedl  to 

greater  formalities  than  ordinary  contrafts  :  be* 

jcaufe  both  the  one  and  the  other  are  only  expVef- 

iions  of  the  will  of  him  who  makes  the  contra<3:, 

and  both  are  equally  a  privat<L-  right.    But,  among 

the  Romans,  Avhere  teftanjents  were  derived  from 

the  public  law,  they  were  attended   with  much 

(it)Inllit;  greater  formalities  C"),  than  other  affairs  5  and  this 

lib.  ».  tit.  jg  (tjii  j.{^  ^^(g  ji^  ^jjQfg  provinces  of  France,  which 

are  governed  by  the  Roman  law. 

Teftaments  being,  as  I  have  faid,  a  law  of  the 
people,  they  ought  to  be  made  with  the  force  of 
a  command,  and  in  ifuch  terms  as  are  called  'direSi 
.  and  imperati'oe  *.  Hence  a  rule  was  formed,  that  . 
they  could  neither  give  nor  tranfmit  an  inheritance, 
without  making  ufe  of  the  imperative  words  : 
from  whence  it  followed,  that  they  might  very 
juflly  in  certain  cafes  make  a  fubflitution  f  5  and 
ordain,  that  the  inheritance  (hould  pafs  to  another 
heir  >  tfur  that  they  copld  never  make  a  fiduciary 

tequeft  J,  that  is,  charge  any  one  in  terms  of,  in- 

^    '      ■  t 

•  Let  Titius  be  my  heir. 

*f  Vulgar^'pupilltiry,  and  exemplaiy, 

X  Auguftus,  £or  particular  reafons,  firft  began  to  aiithorjfe  the 
ikiuciary  bequeit,  which  in  the. Roman  law  was  cailed^^W  cem^ 
m£um^  Inft.  Ub.a.  tit.  a3i  i/r^r9irxo». 

.      treaty 
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tteaty  tb  reftore  an  inhcrk^rtce,  or  a  part  of  it,  to  \^,f 
another.  Chap,  u 

When  the  father  neither  inftituted  his  fon  his 
heir,  nor  difinherited  hirii,  the  will  was  artnullpd  j 
but  it  was  vah^d,  though  he  did  not  difinherit  his 
daughter^  nor  inftituted  her  his  heirefs.  The  rea* 
fon  is  plain  :'  when' be  neither  inftituted  nor  difin* 
herited  his  fon,  he  did  an  injury  to  his  grandfon^ 
who  might  have  fucceeded  ab  inieftato  to  his  fa- 
ther ;  but  in  neither  inftituting  nor  difmheritin^ 
his  daughter,  hfe  did  no  injury  to  "his  daughter*js 
children,  who  could  not  fucceed  ab  intejlato  to 
their  mother  ♦,  becaufe  they  were  neither  fui  /^r- 
redes  nor  agnati. 

The  laws  of  the  ancient  Romarts  concerning 
fucceffions  being  formed  with  the  fame  fpiric 
^hich  didtatcd  the  divifion  of  landS|  did  not  fuf- 
ficiently  reftrain  the  riches  of  women  \  thus  a  door 
was  left  open  to  luxury,  which  is  always  infeparablc 
from  this  fort  of  opulence.  Between  the  fecond 
and  third  Punic  war,  they  began  to  perceive  the 
evil,  and  made  the  Voconian  f  law  :  but  as  thejf 
^erc  induced  to  this  by  the  moft  important  con- 
fiderations ;  as  but  few  monuments  have  reachied 
us  that  takt  notice  of  this  law  ;  and  as  it  has  hi- 
therto'been  fpoken  of  in,  a  ttioft  confufed  manner^ 
I  fhall  endeavour  to  cleac  it  up. 

Cicero  has  preferved  a  f ragmen t^  which  forbids 

^Ad  Uberos  mattis  inte/atJr  hMndhas.  Lib.  li.  TartJ.  mnper^ 
Hnebatf  quia  famine  fuos  fueredes  ndn  habenu     Ulpian,  Fra^m^ 

f  It  WW  prOpofcd  by  Qutntas  Vocdiius>  tribune  of  the  pfOpJcw 
See  Cicero's  fccQnd  oration  aniinft  Verres*  In  the  Epitome  o^ 
T.  liivy,  Ub.  41.  wt  (iioald  read  Voconius,  inftead  of  Volumnias. 

S  2  the 
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Book  the  inftituting  a  woman  an  *  heirefs,  whether  (he 
Chfap.  I.'  w^^  married  or  unmarried. 

The  Epitome  of  Livy,  where  he  fpeaks  of  this 
( )  Second  law,  fays  f  no  more  :  it  appears  from  (0  Cicero 
fg'^bft*  ^"^  ^^*  Auguftin,  that  the  daughter,  though  an 
vcrres.  only  child  ("),  was  comprehended  in  the  prohi- 
(m)ofthcbition. 

city  ot 

God,  lib.  Cato  the  elder  (")  contributed  all  in  his  power 
3*  to  get  this  law  paffed,     Aulus  Gellius  cites  a  frag- 

tomc^of  nient  (•)  of  a  fpeech,  which  he  made  on  this  oc- 
Livy,  lib.  cafion.  By  preventing  the  fucceffion  of  women, 
(o)Lib.27.  ^^^  intent  was  to  take  away  the  fource  of  luxury  : 
cap.  6.      as  by  undertaking  the  defence  of  the  Oppian  law, 

he  intended  to  put  a  ftop  to  luxury  itfelf. 
(Oinftit.       In  the  Inftitiites  of  Juftinian  (")  and  Thcpphi-. 
tit'»».      lus  (**),  mention  is  made  of  a  chapter  of  the  Vo- 
(4)  Ibid,    conian  law,  which  limits  the  power  of  bequeath- 
ing.    In  reading  thefe  authors,  every  body  would 
imagine,  that  this  chapter  was  made  to  prevent  the 
inheritance  from  being  fo  exhaufted  by  legacies,  as 
to  render  it-  unworthy   of  the  heir's  acceptance. 
But  this  was  not  the  fpirit  of  the  Voconian  law. 
We  have  juft  feen,  that  they  had  in  view  the  hin- 
dering women  from   inheriting  an    eftate.     The 
article  of  this  law,  which  fct  bounds  to  the  power 
of  bequeathing,  entered  into  this  view  :  for  if  people 
-had   been   poflefled  of  the  liberty  to  bequeath  as 
mufh  as  thpy  pleafpd,  ch^  won^en  might  have  re- 
ceived  as  legacies,  what'they  could  not  receive  by 
fucceffion. 

•  Sanxit ne  quis  karedcm  vir^inem  m^^e  muUerent  facerit* 

^Jiccro's  iecond  Oratum  agaiiit  Vtrres. 
'*"  ,t  ^^gftn  tfUitf  ne  quis  heereatm  miditrem  infiHuerei.   Lib.  41. 

The 
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The  Voconian  law  was  made  to  hinder  the  Book 
women  fromgrowing  too  wealthy  ;  for  this  end  it  chfj^^/.* 
was  neceffary  to  deprive  them  of  large  inheritances, 
and  not  of  fuch  as  were  incapable  of  fupporting 
luxury.  •  The  law  fixed  a  certain  fum,  to  be 
given  to  the  women  whom  it  dtprWtA  of  the  fuc- 
ceflion.  Cicero  *,  from  whom  we  have  this  par- 
ticular, does  not  tell  us  what  was  the  fum  ;  but 
by  Dio  f  we  are  informed,  it  was  a  hundred  thou* 
fand  fefterces. 

The  Voconian  law  vfas  made  to  regulate  opu- 
knce,  not  to  lay  a  reftr^int  upon  poverty  ;  hence 
Cicero  J  informs  us,  that  it  related  only  to  thofe 
whofe  names  were  reglftered  in  the  cenfors  books. 

This  furnifhed  a  pretence  for  eluding  the  law  : 
it  is  well  known  that  the  Romans  were  extremely 
fond  of  fet  forms  -,  and  we  have  already  taken 
notice,  that  it  was  the  fpiric  of  the  republic  to 
follow  the  letter  of  the  law.  There  were  fathers 
who  would  not  give  in  their  names  to  be  enrolled 
by  the  cenfors,  becaufe  they  would  have  it  in  their 
power  to  leave  the  fucceflion  to  a  daughter  :  and 
the  praetors  determined,  that  this  was  no  violation 
pf  the  Voconian  law,  fince  it  was  not  contrary  to 
the  letter  of  it. 

One  Anius  Afellus  had  appointed  his  daughter    * 
his  fole  heir  and  executrix.     He  had  a  right  to 
make  this  difpofition,  fays  Cicero  ||  -,    he  was   not 
reftrained  by  the  Voconian  law,  fince  he  was  not 

,  *  Nemo  cenfuit  plus  Fadiae  danduni,  qqam  pofTet  ad  ram  lege 
Voconia  pervcnire.    Difinibus  honifsfmali^  lib.  6. 

f  Cum  lege  Voconia  mulieribus  prohiberetur,  ne  qua  majorem 
centum  milUbusQUmmum  haereditatem  pdffet  adire.  Lib.  56. 

X  S^icenfiu  ejet.    Second  Oration  againft  Verres.  • 

JaCe/g/us  nim  irat^    Ibid. 

S3  included 
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B  Q  0  >^   incl;idcd  in  thjs  ccnfus.     Verresj  during  the  time 

gii^.i.    ^f  his  praetorlbip^  had  deprived  Anius's  daughter, 

of  the  fucceflioi)  j  and  Cicero  maintains  that  Veri- 

*        res  had  been  bribed,  othcrwifc  ht  would  not  have 

ailnulled  A  difpofiaon  which  ^11  (hs  other  pr^^rors 

had  confirmed^ 

What  kind  of  citizens   then   muft  thofc  have 
been,  who  were  not  regiftered  in  the  cenfus,  in 
which  all  the  freemen  of  Rome  were  included  ? 
^      According  to  the  inftitution  of  Servius   Twllips, 
(r)i,iij.4.  mentioned  by  Dionyfius  of  Halicarnaflus  ('),  every 
citizen  not  enrolled  in  the  cenfus  became  a  flave.: 
(0  In  ora-  even  Cicero  himfelf  ( )  obferves,  that  fuch  a  man 
f^ctnsL.^'  forfeited  his  liberty  :  and  the  fame  thing  is  affirm-^ 
ed  by  Zonaras,     There  mull  have  been  thensfore 
a  difference  between  not  being  in  the  cepfus  ac- 
cording to  the  fpirit  of  the  Voconian  law,  an4 
pot  bjeing  in  ic  according  to  the  fpirit  of  Scrviug 
Tullius's  Inftitutions. 

They  wbofe  names  were  not  regiftered  in  the 
five  firtt  claffcs^  in  which  the  inhabitants  rankecl 
in  proportion  to  their  fortunes,  were  not  com- 
pfii^ed  in  the  cenfus  *  according  to  the  fpirit  of 
the  Voconian  law  :  they  who  were  not  enrolled 
jn  one  of  thefe  fi)^  clafles,  or  who  were  not  ranked 
.  by  the  cenfors  among. fuch  as  were  called  ararii^ 
were  not  included  in  the  cenfus,  according  to  the 
fpirit  of  Sefvius's  Inftitutions.  Such  was  the  forc« 
^  of  nature,  that  to  «lude  the  Voconian  law,  fathers 
(ubmitted  to  the  difgrace  of  being  confounded  in 
^  fixth  ciafs  with  the  fr^kfiiftf  afnd  cnpite  ceitjf, 

•  Ttxefe  flye  firft  clafTes  ttcre  fi>  eonM9TM0,  thM  mUdn 
Ibmctini^es  x^dentipA  no  more  thaii  ivtf. 

•  or 
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or  perhaps  to  have  their  names  entered  in  the  Book 
C^rites  tabuU*.  C™! - 

We  have  elfewhere  obferved,  that  the  Roman 
laws   did  hot  atdmit  of  fiduciary  bequefts.     The 
hopes  of  evading  the  Voconian  law  were  the  caufe 
of  their  being  introduced  :  they  intlituted  an  heir 
qualified  by  the  law,   and»they  begged   he   would 
rcfign  the  fucceffion  to  a  perfon  whom  the  law  had 
excluded  :    this  new  method  of  difpofition  was 
produftive  of  very  difl^erent  cfiefts.     Some   re- 
figned  the  inheritance ;  and  the  cohduft  of  Sextus 
Peduccus  (')  on  an  occafion  of  this  nature  was  very  (OGceroi 
remarkable.      A  confiderable  fucceffion   was   left  boni"& ' 
him,    and    no   body  'living  knew    that    he  was  «aaWib»»« 
defired  to  refign  it  to  another  ;  when  hfc  waited 
upon  the  widow  of  the  teftator,  and  made  over      ' 
to  her  the  whole  fortune  belonging  to  her  late 
bufband. 

Others  kept  poffeflion'of  the  inheritance ;  and  here 
the  example  of  P.  Sextilius  Rufus  is  alfo  famous, 
having  been  made  ufe  of  by  Cicero  (°)  in  his  dif-  (")  ^'*» 
putations  againft  the  Epicureans.  "  In  my  younger 
^*  days,  fays  he,  I  was  defired  by  Sextilius  to 
^^  accompany  him  to  his  friends,  in  ofder  to 
•*  know  whether  he  ought  to  reftore  the  inherit-. 
•^  ance  of  Quintus  Fadius  Gallus  to  his  daughter 
^*  Fadia.  There  were  feveral  young  people  pre- 
♦•  fent,  with'  others  of  more  maturity  and  jildg* 
^*  menti  arid'  not  one  of  them  was  of  opinion 
^  ^'  that  he  (hould  give  more  to  Fadia,  than  the 
**  lady  was  intitled  to  by  the  Voconian  law. 
**  In  confequenc^  of  this,  Sextilius  kept  pofleflloa 

54       •  "         !*of  ' 
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Book  '«  of  a  fine  eftate.  of  which'  he  would  not  have 
Cljap.  ,.*  *'  retained  a  fingle  feftercius,  had  he  preferred  juf- 
"  ticc  to  utiiity.  It  is  poffible,  added  he,  that  you 
*^  would  have  refigned  the  iiiheritance  :  nay,  it  is 
*V  poQible  that  Epicurus  himfelf  would  have  re- 
*'  figned  it ;  but  ypu  wopid  not  have  afted  accord- 
^'  ing  to  your  own  principles."  Here'  I  fliall 
paufe  a  Ijttle  to  reflect. 

It  is  a  misfortune  inherent  to  humanity,  that 
legiflators  fhould  be  fometimcs  obliged  to  enadt 
laws  repugnant  to  the  dictates  of  nature  :  fuch 
•was  the  Voconian  law.  The  reafon  is,  the  le- 
giQature  confidcrs  the  fociety  rather  than  the  citi- 
zen, and  the  citizen  rather  than  the  man.  The 
Uw^  facrificed  bofh  the  citizen  and  the  man,  and 
directed  its  views  to  the  profperity  of  the  repub- 
Ijic.  Suppofe  a  perfon  made  a  fiduciary  bequeft 
in  favour  of.  his  daughter;  the  law  paid  no 
regard  to  the  fentiments  of  natqrc  in  the  father, 
nor  xo  th?  filial  piety  of  the  daughter;  all  it  had 
an  eye  to,  was  the  perfon  to  whom  the  bequeft 
was  made  in  truft,  and  who  on  fuch  an  occafioa 
found  himfelf  in  a  terrible,  dilemrna.  If  he 
rcftored  the  eftatr,  he  was  a  bad  citizen  i  if  he 
J^ept  it,,  he  was  a  had  man.  None  but  good- 
matured  people  tbougut  of  eluding  the  law ;  and 
^  they  could,  pitch  upoix  none  but  honeft  men  to 
help  :them  to  elude  it  5  for  a  truft  of  this  kind 
require^  a  triumph  over  avaricc/and  inordinate 
pleafure,  which  none .  but  honeft  men  are  like  ta 
obtain.  Perhaps  in  this  light  to  look  upon  them 
as  bad  cicizens,  would  have  favoured  too  much  of 
feverity.  It  is  not  impoffible  but  the  legiflator 
carried  his  point  in  a  great  ipeafure,%fince.  his 
I        '        .  /  law 


0,F    L  AW  S.  2% 

law  was  of  fuch  a  nature,  as  obliged  none  but  Book 
honeft  men  to  <elude  it.  Chap.  i.  ^ 

At  the  time  when  the  Voconianlaw  was  paff- 
cd,  the  Romans  ftill  prefcrved  fomc  remains 
of  their  ancient  purity  of  manners.  Their  con- 
fciencc  was  fometimes  engaged  in  favour  of  the 
law,  and  they  were  made  to  fwear  they  would 
obferve  it  *  :  fo  that  honefty,  in  fome  meafurc, 
wasfet  in  oppofition  againft  itfelf.  But  latterly  their 
morals  were  corrupted  to  fuch  a  degree,  that  the 
fiduciary  bequefts  muft  have  had  lefs  efficacy  to 
elude  the  Voconianlaw,  than  that  very  legiQator 
had  to  enforce  ijs  obfervance. 

The  civil  wars  were  the  deftruftion  of  an  infinite 
number  of  citizens.     Under  Auguftus,  Rome  was 
almoft  defertcd':    it  was  neceflary  to  repeople    it. 
They  made  the  Papian  laws,  which  omitted  nothing 
that  could  encourage  ('')  the  citizens  to  marry,  and  ^l^t  , 
procreate  children.     One  of  the  principal  means  been  faid 
was  to  increafe-f*,  in  favour  of  thofe  who  gave  into  '".^^hl^ai. 
the  views  of  the  law,  the  hopes  of  being  heirs,  and 
to  diminilh  the  expedations  of  thofe  who  refufed; 
and  as  the  Voconian  law  had  rendered  women  in- 
capable of  fucceeding;   the  Papian  law,  in  certain 
caies,  difpenfed  with  this  prohibition. 

Women  (^),  efpecially  thofe  who  had  children,  L^)  See 
were  rendered  capable  of  receiving  in  virtue  of  the  of  m^(an, 
will  of  their  hufbands ;  they  even  might,  when  they  ^*^-  '5-  § 
had  children,  receive  invirtueof  the  willofftrangers. 
All  this  was  in  dired  oppofition  to  the  regulations 

•  Sextilius  faid  he  had  fworn  to  obferve  it.  Cic,  de  finibut 
boni  Sc  mall,  ]ib.  i. 

+  The  fame.  difFerence  occurs  in  fevcral  regulations  of  the 
Papian  law,    Se^  the  Fragments  of  UJpian,  §  4,  5,  and  6. 

of  , 
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So* it    bftte  VbcoAkn   la^ :    and  j^et  ic  U  rifnifWahVe^ 
r^^r    ^^^^  ^^^  ^P^"^  of  this  law  Was  not  totittty  aban*. 
dbixed.     For  cxiainple,  the  Papiart  law,  ^hich  per- 
mitted a  man  who  had  dne  child  *,  to  receive  aB 
entire  inheritance  by  the  wilt  of  ^'flriahger,  grihtM 
•  tht  Attic  favour  to  the  wife  obly  when  Ihfe   ha6| 
ps^^     three  children  ('). 

C.  Thcod.  It  muft  be  remarked,  thaC  thfe  P^piah  Irfw  did  hot 
f^!fc%t9'  ^^^^^  *'^  women  who  had  three  ehildreri,  capabtfe 
ruftt,  &  of  fucceeding,  except  in  virtufe  of  the  Will  of 
^*e  tbe'^  ftraugers ;  and  that  ^ith  refped  to  the  fucceffioft 
Jftra|rm.  of  ©f  f chtiortS,  it  left  the  antifetit  laws,  and  particu-. 
titfkft,5  larly(')  the  Voconian,  in  ail  tfeeir  force.  But  thi^ 
€.  and  tit.  did  not  long  fohCift: 

0)Frag.        Rome,  corrupted  by  the  riches  of  every  nation* 

j^^^i^^'^";  had  changed  h^r  manners;  tbfe'  pitting  a  ftop  to 

So2ome.    the  luxury  of  women  Was  no  longer  minded.  Au- 

c^p'  j/''  lus  Gellius,  ^ho  lived  undeir  (^}  Adrian^   tells  us j 

f^)i-ib..  zo.  that  in  his  time  the  VocOniah  law  was  almbfl:  abb- 

lilhed;  it   was  buried  under  the  opulence' of  thiS 

(c)  Lib.  4.  city.    Thus  we  find  in  the  fentences  of  Paulu&  (*)i 

*»^8»§3'  who  lived  under  Niger,  arid  in  the  fragments  of 

iOT)t.ii6.  Ulpian  {'),  who  was  iii  the  time  of  AteXartdfer  SS- 

^^'-^         verus,  that  the  filters  on   the  father*s  fide  might 

fucceed,  and  that  none  but  the  relation's  of  a  mord 

diftant  degree  were  in  the  cafe  of  thofe  prohibited 

by  the  Voconian  law. 

The  ancient  laWs  of  Rome  began  to  be  thoiighif 
kvere.     The  praetors  werte  nb  longtr  moved  but 
by  reafons  of  equity,  mfoderation,  and  decorum. 
We  have  fecn,  that  by  the  ancient  laws  of  Rome 

•  ^oJ  tihiJUiolus,  njtlfika  nAfcttur  ex  mit 
Jura  Parentis  habet  j  froftcr  mefiribirif  karn^ 

Juvenal.  Sat.  9, 

mothersi 
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niotherfi  bad  no  (hare  in  tte  inheritance  of  tlielr  B9tt 
children.     The  Voconiaj&law  afibrded  a  new  rea-  ^^^^* 
(on  for  their  exclufion.    But  the  cmrperor  Glaudiiw 
gave  the  mother  the  fucceffioh  of  her  children  as  a 
confoiation  for  her  lofs.  Th^  Tertuliian  feriaJtus  coft- 
fultum,  made  under  Adriah  *,  gave  it  them'  when 
they  had  three  children,  if  free  women;  or  four,  if 
they  were   freed  women.     It  is  evident^  that  this 
decree  of  the  fenate  was  only  an  extcnfion  of  the 
Papian  law,  which  in  the  fame  cafe  had  granted  to 
women   the  inheritances  left-  them  by    ftrangersi 
At  length   Juftinian  {')  favoured    thtn:!  with  the  (Ol-tb-** 
fucceflion  independenriy  of  the  nuniber  of  their  ^r^/,-^^^, 
ichildren.  ^' .  ^»- 

The  fame  caufes^  which  had  debilitated  the  law  %V-  ^  ^^ 
againft  the  fucceflitm  of  women,  fubverted  that{^^y^^^ 
by  degrees  which  had  limited  the  fucceflion  of  the 
relations  on  the  woman's  fide,  Thefe  laws  Were 
extremely  conformable  to  the  fpirit  of  a  good  re- 
public, where  they  ought  to  have  fuch  an  in- 
fluence, as  to  prevent  this  fex  from  rendering  ei- 
ther the  poflcJTion,  or  the  expedtation,  of  wealth, 
an  inftrument  of  luxury.  On  ;the  contrary,  the 
luxury  of  a  monarchy  rendering  mairriage  expen-- 
five  and  coftly,  it  ought  to  be  there  encouraged, 
|)oth  by  the  riches  whjth  women  may  beftow, 
^nd  by  the  hope  of  the  inheritances  it  is  in  their 
power  to  procure.  Thus  when  monarchy  was 
cftabli(hed  at  Rome,  the  whole  fyftem  of  fuccef- 
fions  was  changed.  T^e  praetors  called  the  re- 
lations of  the  woman's  fide  in  default  of  thofe  of 
|he  male  fide ;  though  by  the  ancient  laws,  the  re- 

.  '  • 

t  That  is,  the  eniperQr  Pia«|  who  changed  bit  name  to  that  of 
^i^xm  by  ^dpption, 

lations 
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Bo o K  lations  of  the  woman's  fide  were  never  called. 
Ch^T";   The  Orphirian  Icnatus  confultum  called  children  to 

the  fucceffion  6f  their  motljer ;  and  the  emperors 
(0  Lib.  9.  Valentinian  (^),  Theodofius^  and  Arcadius,  called 
^'&U'  *^  grandchildren  by  the  daughter,  to  the  fuc- 
^twds  ccflion  of  the  grandfather.  In  fliort,  the  em- 
^utii  P^^^^  Jtiftinian  (^)  left  not  the^leaft  veftige  of  jthc 
f^'J^i  ^'^^J^^^^^ght  of  fuccefSons :  he  eftablifhed  three  or- 
^imis  ^  ders  of  heirs,  the  dcfcendants,  the  afcendants,  and 
&'n^v^''''  ^^^  collaterals,  without  any  diftinftion  between 
118,  &  the  males  and  females  ;  between  the  relations  on 
**^*         the  woman's  fide,    arid  thpfe  on  the  male  fide  5 

and  abrogated  all  of  this  kind,  which  were  ftill  in 
*  force  :  he  believed,  that  he  followed  nature  even 

in  deviating  from  what  he  called  the  embarrajfif- 

ments  of  the  ancient  jurifprudence. 


i  ^.,.i.. 
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BOOK     XXVIII. 

Of  the  Origin  and  Revolutions  of  the. 
civil  Laws  among  the  French. 

In  nova  ferl  animus  mutaias  dicere  formas 
Corpora-'^ —  Ovid.  Metam# 

C  H  A  P.     I. 

Different  CharaSier  of  the  Laws  of  the  fever al 
People  of  Germany. 

AFTER  the  Franks  ha;l  quitted  their  own  J^^^^f^^ 
country,  they  made  a  compilement  of  the  Chap.  i. 
Salic  laws,  with  the  affiftance  of  *  the  fages 
of  their  own  nation.     The  tribe  of  the  Ripuarian 
Frankshaving  joined  icfelf  under  Clovis  (')  to  that^^^* 
of  the  Salians,    preferved   its  own  cuftoms ;  andofTo^ 
iTbeodoric  (')  king  of  Auftrafia  ordered  them  to'  be  ^Va^ogu^"^ 
reduced  into  writing.      He  colleded  likewife  f )  to  the  Uvr 
th€  ^ijiftoms  of  thofe  Bavarians  and  Germans  who,  varians,*" 
were  dependent  on  his  kingdom.     For  Germany  and  that  to 

having  been  w^akcn^d  by  the  migration  of  fuch  a^w. 

e)ibid, 

•  Stt  the  prologue  to  the  Salic  Jaw.    Mr.  Leibnitz  fays,  iti 

his  treatife  of  the  origin  of  the  Franks^  that  this  law  was  niade 
-  before  the  reign  of  Clo*vis  :  but  it  could  npt  be  before  the  Franks 
had  quitted  Ge4inany,  for  at  that  time  the^  did  not  undcpftant! 
\thc  Latin  tpngtip,  •  , 

multitude 


ry 

ours. 
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Book  multitude  of  people,  the  Franks,  after  conquer^ 
Chap[^i!  ^8  all  .before  tbem,  made  a  retrogracie  niarch^ 
jind  extended*  their  dominion  into  the  forefts  oif 
their  anceftors*  Very  likely  the  Tburlngian  code  * 
was  given  by  the  fame  TbeodoriCy  fince  the  Thu* 
ringians  were  alfo  his  fubjefts.  As  the  Frifiand 
'  were  fubdued  by  Charles  Martelzhdi  Pepin y  their  f 
law  cannot  be  prior  to  thofc  princes.  Charlcmain, 
the  firfl:  that  reduced  the  Saxons,  gave  them  the 
law  ftill  extant  5  and  we  need  only  read  thefe  two 
}aft  codes,  to  be  convinced  they  came  from  the 
hands  of  conquerors.  As  foon  as  the  ViCgoths^- 
the  Burgun4ian8,  ^ad  the  Lpmbftrds,  hgd  found- 
ed their  refpeftivc  kingdoms,  they  reduced  their 
laws  into  writing,  not  with  an  intent  of  obliging 
the  vanquilhed  nations  to  conform  to  their  cuf- 
toms,  but  with  a  deiign  of  following  them  them** 
felves. 

There,  isf  an  admir^Ie  fimplicity  in  the  Salia  and 
ktpuarian  laws,  as  well  as  in  thofe  of  the  Alemans, 
Bavarians,Thuringians,  and  Frifians.  They  breathie 
an  original  coarfeneft,  and  a  fpirtt  which  no  change  . 
or  corruption  of  manners  had  weakened.  They 
received  but  very  few  alterations,  becaufe  all  thofc 
people,  cjfcept  the  Franks,  remained  in  Germanyi^ 
Even  the  Franks  themfelves  lai4  there  the  found** 
tipn  of  a  great  part  of  their  empire;  fo  that  they 
had  none  but  German  laws.  The  fame  cannot 
be  faid  of  the  laws  of  the  Vifigoths,  of  tfee  Lom- 
bards and  .  Burgundiaiis ;  their  charadter  confi*  ^ 
derably  altered  from  the  great  change  which  bap^ 

•  Iax  Angliotam  Weriisorum,  hoc  «ft  Thuril^gorunu 
f  Thejr  did  not  know  how  to  write« 

%  |)enecl 
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pcne*^  ia  the  char^tacr  of  thofe  pcopjc,  affier  they  51^^  f 
had  fettled  in  their  nev(  Iji^bitations.  ck^^,  u 

The  kingdom  of  the  Burgundians  did  aot  lad 
long  enough  to  ^mit  of  great  changes  in  the 
laws  of  the  conquering '  natipn,  Gunftckal^  and 
Sigifmond,  who  collefted  their  cufton^s,  w^re  «^U 
irioft  the  laft  of  their  kings.  The  laws  of  the 
Lombards  received  additions  rather  than  cbanjges^^ 
The  laws  of  Rofh^ris  were  followed  by  thofe  of 
Grimoaldus^  Luitfrandus^  Racbis  and  JJiulphus,'^ 
but  did  not  aflume  a  new  form.  Ic  was  not  fa 
with^the  laws  of  the  Vifigoths  * ;  their  kings  new- 
tnoulded  them,  and  had  them  alfo  new- pouidpd 
by  the  clergy. 

The  kings  indeed  of  the  firft  race  ftruck  out  .    , 

of  (**)  the  Salic  and  Ripuarian  lawsr,  whatev^er  wasf^)?*^*'* 
ablolutely  inconyftent,  w.uh  Chriftianity  j  hut  left  to  the  lair 
the  main  part  untouched.  This  ca;inot  be  faid  of  y^rian^**^ 
the  laws  of  the  Vifigoths, 

The  laws  of  the  Burgundians,  rfnd  efpecially 
thofe  of  the  Vifigoths,  admitted  of  corporal    pu-* 
nifiiments :  thefe  were  not  tolerated  •f'  by  the  Sa- 
lic and  Ripuarian  laws;  they  preferved  their  ch^a- prologue 
rafter  much  better,  *Vt»^SP^« 

-ITT./*        I  t     /•  oftheBur* 

ThcBurgundiaps  and  Vifigoths,  whofe  provinces  gimdianj; 
were  greatly  expofed,    endeavoured  to  conciliate  coj^^f. 
the  afFeftions  of  the  ancient  inhabitants,  and  to  ^^}^*  e^^c-  * 
give  them  the  moft  impartial  civil  laws  (')  j  but  ^*»a/  th! 

'§  5,  and 
tit.  38. 
•  They  were  iftadp  by  Euric^  and  amended  by  LeonjigiUus.  See  alfo 
See   lAdorus'a  chronicle.      Chaindafuirtihus  and  Recefuinthus  re-  Gre^zory 
formed  them.    Mgigas  ordered  tbecode  now  extant  to  be  made,  of  Tour*, 
and  cojnmilfioned  biftiops  for   that  purpofej    neverthelefs,  the  book  i, 
laws  oi  Chaittdafuinthus  and  Receffuinthus  were  preferved,  as  ap- chap.  33^ 
pears  by  the  fixth  council  of  Toledo*  Snd  the 

t  We  find  a  few  only  *n  Childcbert's  decree.  code  of 

theViG- 
^Sgoths* 
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Book   as  the  kings  of  the  Franks   had  cftablifhcd  their 
^p.T.*  power,  they  had  no  fuch  f)  confidcrations. 
(0  See  The  Saxons,   who  lived  under  the  dominion  of 

down,      the  Franks,  were  of  an   intraftable  -temper,  and 
5\*P-  3-    prone  to  revolt.     Hence  we  find  in  their  f^)  law* 

(8)Seech.  *^  ,  .  .  ^  * 

%.  §8  and  the  le^venties  of  a  conquel-or,  which  are  not  to  be 

^•^"^^^^  met  with  in  the  other   codes  of  the  laws  of  the 

7-  Barbarians. 

We  fee  the  fpirit  of  the  German  laws  ih  the  pe- 
cuniary punilhments,  and  the  fpirit  of  a  conqueror 
in  thofe  of  an  affliftive  nature. 

»  The  crimes  they  commie   in  their  own  country 

are  fubjeft  to  corporal  punifliment ;  and '  the  fpirit 
of  the  German  laws  is  followed  only  in  the  punifli- 
ment of  crimes  committed  beyond  the  extent  of 
their  own  territory. 

They  are  plainly  told,  that  their  crimes  fliall 
meet  with  no  mercy,  and  they  are  refufed  even 
the  afylum  of  churches. 

The  bifhops  had  an  immenfe  authority  at  the 
court  of  the  Vifigoth  kings  •,  the  mpft  important 
affairs  being  debated  in  councils.  All  the  maxims, 
principles,  and  views  of  the  prefent  inquifition,  are 
owing  to  the  code  of  the  Vifigoths ;  and  the  monks 
have  only  copied  againft  the  Jews,  the  laws  for- 
merly enadled  by  bifhops. 

In  other  refpefts  the  laws  of  Gundebald  for  the 
Burguadians  feem  pretty  judicious';  and  thofe  of 
Rotharis,  and  of  the  other  Lombard  princes,  are 
ftill  more  fo.  But  the  laws  of  the  Vifigoths,  thoft^ 
for  inftance,  of  Recejfuinthus^  ChaindafuinthuSy  and 
EgigaSy  are  puerile,  ridiculous,  aAd  foolifh  -,  they 
»  attain  not  their  end ;  they  are  ftuft  with  rhetoric,  and 
voidoffenfe;  frivolous  in  the  fubftance,  and  bum- 
baftic  in  the  ftilc.  C  H*  A  P. 
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C  HA  P.    li. 

^hat  the  Laws  bf  the  Barbarians  iver^e  all 
p&fonah 

IT  is  a  dlftingttiftiing  charaftcr  of  thcfe  Uws  of  yxvm 
the  Barbarians,  that  they  were  riot  confined  t(5chap,i^' 
a  certain  diftridt  v  the  Frank  was  tried  by  the  law   . 
of  the  Franks,  the  Aleman  by  that  of  the  Ale- 
*inans,  the  Burgurtdian  by  that  of  the  Burguridians, 
and  the  Roman  by  the  Roman  law :  nay,  fo  far 
were  the  conquerofs  iri  thofe  days  fromi   reducing 
their  laws  to  an  uniform  fyftem  or  body,  that*  they 
did  not  even  think  of  becoming  legiQators  to  th^         .     , 
people  they  had  conquered. 

Tbe  original  of  this- 1  find  in  the  manners'  of 
the  Germans.  Thefe  people'  were  parted  i-  ' 
funder  by  marflies,  lakes^  and  forefts  *,  and  Caefer 
(^)  obferves,  they  were  fond  of  fuch  feparationSy<'^)l>cb«'- 
Their  dread  of  the  Romans  brought  about  their  ni,,  ^/^^ 
feunion  ;  and  yet  each  individual .  among  thefe 
toixt  people  was  dill  ta  be  tried  by  the  eftablifhed 
cuftoms  of  his  own  nation.  Each  tribe  apart 
was  free  and  independents  and  when  they  came  to 
be  intermixt,  the  independency  ftill  continued  \ 
the  country  was  common,  the  government  pe- 
culiar v  the  territory  the  fame,  and  the  nations 
different.  The  fpirrt  of  perfonal  laws  prevailed 
therefore  among  thofe  people  before  ever  they  fee 
from  their  own  homes,  and  they  carried  it  with 
fherti  into  the  conquered  provinces. 

We  find  this  cuftom  eftablillicd  in  the  forriiula'S 
pf  Marculfus  (^),  in  the  codes  of  the  laws  of  the  bar-  p  Lib.  i. 
fcarlans^  but  chiefly  in  the  law  of  the  Ripuarians  C'J(k)ChV»* 

Vol.  II.  T  and 
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xxvni  ^^^  ^^  decrees  of  the  kings  of  the  firft  race  (% 
Chap.  3.  *  from  whence  the  capitularies  on  that  fub* 
(I)  That  jcdt  in  the  fecond  (™)  race  were  derived.  The 
ofciota-  children  C)  followed  the  laws  of  their  father,  the 

Tills  in  tnc  . 

year  560.  wife  (*)  that  of  her  hufband,  the  widow  ^Y  came 
tfon'^o/tlie'^^^^  to  her  own  original  law,  and  the  frecdmaiv 
Capituia-  C')  was  undcT  that  of  his  patron^  •Bcfides,  every 
lufius  voK  ^^^  could  make  choice  of  what  laws  he  pleafed  5 
»'art-4*  but  the  conftitution  of  (0  Lotharius  L  required 
f^ycapi-  ^^^  choice  (hould  be  made  public, 

tul.  added 

tothelaw       -  CHAP.      HI. 

bards.      Capital  Difference  between  the  Salic  Laws^  and 
^\  cap!' '*     ^^2/^  ^f  ^^^  Vifigoths  and  Burgundians^ 

71;  lib.  «• 

^**-4'-  j'\ll7'  E  have  already  obferved,  that  the  laws  of 
tit.  56,  ^^  the  Burgundians  and  Vifigoths  were,  im- 
*^*P**'f"^*  partial ;  but  it  was  otherwife  with  regard  to 
^•Ubid  ^^^  ^^'*^  ^^^'  ^^^  ^^  eftabl idled  Ibet ween  the 
lib  6  tit  ^'"^'^^^  ^"^  Romans  the  moft  mortifying  di- 
7.  cap.  I.  ftinftions.  when  a  Frank,  a  Barbarian,  or 
,(p)ibid.  ^j,e  living  under  the  Salic  law,  happened  to  be 
Oibid.  killed,  a  compofition  of  200  Ibis  was  to  be  paid 
lib. ».  tit.  to  his  relations  (')  ;  only  too  upon  the  killing  of 
n  In  ti  ^  Ron^a^  proprietor  *,  and  no  more  than  45  for  a 
law  of  the  Roman  tributary.  The  compofition  for  the  mur- 
bards'  ^^^  ^^  ^'^^  ^^  ^^^  king's  vaflals,  if  a  Frank  -f-,  was  . 
lib.  %.  tit.  600  fols  ;  if  a  Roman,  though  the  king's  gucft  J, 
^^'    ..     only   300 1|.       The   Salic   law    made  therefore  ^ 

jLi.\  I  *        *  ^^  ^^^  i"  P^S^  ^^*  remanet  proprias  habet.    Salic  law,  titi 

*  +  <^ii  in  trufte  dominica  eft,    IbidtiX,  41.  ^  4- 
t  Si  Romanus  homo  con^vi'va  regis  fuerit.     Ibid.  §  6, 
H  The  principal  Romans  ToUowed  the  court,  as  may  he  feenby 

the  lives  offevtrai  bifliops,  who  were  there  educated  ;  there  were 
liardJy  any  but  RomaR&  that  knew  how  to  wriie. 

cruet 
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€niei  ijiftihdfioh  between  tHe  Frank  and  koman  ^^r^, 
lord,  and  the  Frank  and  Roman  commoner,         Chap.».* 

Farther,  if  a  number  df  pedple   were  got  to- 
gether, to  alfeult  a  Frank  iri  his  fioufe  (*)i  and  he(*)  Salic' 
"happened  to  be  killed,  the  SalLc  law  ordained  a*^*^7'  *'^* 
compbfitiqn  of  600  fols ;  but  if  1   Roman  or  a    ' 
fre^dman  *  was  aflaulted,  only  half  that  Compo- 
-  ,iition.     By  the  fame  law  (*),  If  a  komad  put  a(»)Tt?«j.' 
Frank  in  irons,  he  was  liable  to  a  compofition  of^^-aiii^f 
30  fols ;  but  if  a  Frarik  had  thus  ufed  a  Roman, 
he  paid  only  15.  ^  A  Frank,  ftripi  by  a  Roman, 
•  was  intitled  to  the  cdrtipofition   of  6 24  fols,  and 
a  Roman  ftrij>t  by  a  Frank,  received  only   3b. 
Such  unequal  treatment  muft  needj  have  been 
very  grievous  to  a  Roman. 

And  yet  a  Celebrated  author  C)  forifts  a  fyftemo  ThiJ 
bf  tbe  eJiabtiJhmeHt  of  the  Franks  in  Gaul,  on  a  -  fup-  ^  ^* 
pofition  that  they  were  the  beft  friends  df  the 
kdrihiins.  The  Franks  then  the  beft  friends  of 
the  Romans^  they  who  did,  and  they  Who  fuf- 
.  fercd  f  froirn,  the  Ro'rnans  fach,ain  infinite  deal  of 
mifchief !  The  Franks,-  the  friends  off  the  Romansi 
they  who,  after  fubduing  them  by  their  a(rms,  op- 
J)refred  tK^ ti)  in  cold  blood  by  their  laws !  The]^ 
'^ere  exactly  thfe  friends  of  the  Romans,  as  the  Tar- 
"tars  who  conquered  China,  \frere  the  fricndsi  of  thS 
Chinefe^ 

If  forhe  Catholic  bi (hops  thought  fit  to  make 
trfe  of  the  Franks  in  deftroying  the  Arian  kings,' 
floes  it  follow,  that  they  had  a  dcfire  of  living  un- 

.  *  Lidus»  virhofe  eonditiofi  wa^  better  than  tba^  of  i  bondman; 
^w  of  the  Alemajis,  chap.  95.  ' 

t  Witnefs  tkc  expedition  of  Arbpgaftc*  in  Gregory  of  TottriV 
Hill.  Jib, «. 

T  a  der 
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xxvifi  ^^^  ^^^^^  barbarous  people  ?  And  can  we  front 
Ch^.  4. '  hence  conclude,  that  the  Franks  had .  any  parti- 
cular regard  to  the  Romans  ?  I  (hould  draw 
quite  different  confequences ;  the  lefs  the  Franks 
had  CO  fear  from  the  Romans,  the  lefs  indulgence 
they  flicwed  them. 

The  Abbe  du  Bos  has  confulted  but  indiffe- 
rent authorities  for  his  hi  (lory,  fuch  as  poets  and 
'  orators :  works  of  parade  and  oftentation  arc  im- 
proper foundations  for  building  fyflems* 

C  H  A  P.    IV. 

In  what  manner  the  Roman  Law  came  to  be 
loji  in  the  Country  fubjeSi  to  the  Franks,  and 
preferred  in  that  fubjeSi  to  the  Goths  and 
Burgundians. 

Wl^  AT  has  been  above  faid,  will  throw  fome 
light  upon. other  things,  whkh  have  hither- 
to been  involved  in  great  obfcurity. 

The  country  at  this  day  called  France,  was,  ua- 
dcr  the  firft  race^,  governed  by  the  Roman  law,  or 
the  Theodofian  code,,  and  by  the  diflferent  laws  of 
the  Barbarians*,  who  fettled  in  thofe  oarts. 

In  the  country  fubjeft  to  the  Franks,  the  Salic 
law  was  eftablifhed  for  the  Franks,  and  rhe-f*  Theo- 
dofian code  for  the  Romans.  In  that  fubjeft  to 
the  Vifigoths,  a  compilement  of  the  Theodofian 
code,  made  by  order  of  Alaric  J,   regulated  dil^- 

•  The  Franks,  Vifigoths,  and  Burgundians. 

+  It  was  finished  in  438. 

t  The  aotb  year  of  the  reign  oF  this  prince,  and  puWUhe^* 
two  years  after  by  Anian,  as  appears  from  the  preface  to  that 
code^  s 

putca 
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putes  among  the  Romans ;  and  the  national  cuftoms  ^  o  o^t 
which  Euric  *  caufcd  to  be  reduced  into  writing»chap.4, 
,  determined  thofe  among  the  Vifigoths.  But  how 
comes  it,  fome  will  fay,  that  the  Salic  laws  gained 
almoft  a  general  authority  in  the  country  of  the 
Franks,  and  the  Roman  law  gradually  declined : 
whilft  in  the  jurifdiftion  of  the  Vifigoths  the  Ro- 
man law  fpread  irfeU,  and  obtained,  at  laft,  a  ge- 
neral fway. 

My  anfwer  is,  that  the  Roman  law  came  to  be 
difufed'  among  the  Franks,  becaufe  of  the  great 
advantages  accruing  from  being  a  Frank,  a  Bar- 
barian'f',  or  a  perfon  living  under  the  Salic  law  5 
€very  one,  in  that  cafe,  readily  quitting,  the  Ro- 
man, to  live  under  the  Salic  law-  The  \  clej-gy 
alone  retained  it,  as  a  change  would  be  of  no  ad- 
vantage to  them.  The  difference  of  conditions 
and  ranks,  confided  only  in  the  largenefs  of  the  - 
compofition,  as  I  (hall  fliew  'in  another  place. 
Now  II  particular  laws  allowed  the  clergy  as  fa- 
vourable Gompofitions,  as  thofe  of  the  Franks  -,  foe 
which  reafon  they  retained  the  Roman  law.    This 

•  The  year  504  of  the  Spanifh  aera,  the  Chronicle  of  I(idorus« 
t  Francum,  aut  Barbarum,  aut  hominum  qui  Salica  lege  vivit. 
Sidic  iaiv,  tit  44..  §  1 . 

I  According  to  the  Roman  latv  under  tvhich  the  church  lives,  as  ig 
faid  in  the  law  of  the  Ripuarians,  tit.  58.  ^  i.  See  alfo  the  num- 
berlei)  authorities  on  this  head  pronounced  by  Du  Cange,  under 
the  word  Lex  Romana. 

II  See  the  Capitularies  added  to  the  Salic  law  in  Lindembroci,  at 
the  end  of  that  law,  and  the  different  codes  of  the  laws  of  the  Bar- 
barians,, concerning  the  privileges  of  ecclefiaftics  in  ^his  refpcd.  , 
See  alfo  the  letter  of  Charlemain  to  his  fon  Pepin  king  of  Italy,  in 
the  year  X07,  in*  the  edition  of  Baluzius,  torn.  i.  pag  462* 
where*  it  is  faid,  that  an  ccclefiaftic  fhould  receive  a  triple  com- 
pofitionj  and  the  Collection  of  the  Capitularies,  lib.  5.  art.  30SU 
t(Vn.  %,    Edition  of  3ai'u%iujs. 

T  3  law 


«7a  T  H  E    §  P  I  R  I  T 

X)mn  ^^^  brought  no  Jj vdftiip^  upon  them ;  and  in  othcif 

Cbap.  4.  rcfpcfts  it  was  prop|reft  for  theip,  as  it  was  thq 
^ork  of  phriftian  emperor?. 

On  the  other  hand,  in  the  patrixnony  pf  the  Vi- 

C)  See  figoths,  |s  tbp  Vifigoth  law  (j)  gave  no  civil  ad- 
-  ^^'  vantages  to  the  Vifigoth?  over  the  Rpmans,  the 
latter  had  no  reaibn  (o  difcoptinue  living  undec 
their  own  law,  in  order  to  embrace  another. 
They  retained  therefore  (heir  own  laws,  without 
adopting  thofc  of"  the  Vifigoths. 

This  is  ftill  farther  confirmed,  in  propprtipna^.iVf 
proceecl  in  our  enquiry.  The  law  of  Gundebald  wa$^ 
extremely  impartial,  not  favouring  the  B^rguI>- 
dians  more  th^n  the  Romans.  It  appear?  by  the 
preamble  ?o  that  law,  that  it  w^  mack  for  the  Bur- 
jgundians,  and  to  regulate  the  diiputes  which  might 
arife  between  thepi  and  the  Romans  ;  and  in  the, 
ikctercafe,  the  judges  were  equally  divided  of  a  fide* 
This  was  ncceffary  for  particular  reafons,  drawn 
from  the  political  reguUtions  of  thofc  times  % 
The  Roman  law  was  continued  in  Burgundy,  in 
9rder  to  regulate  the  difputes  of  Romans  among 
themfelves.  The  latter  had  00  inducement  to 
cjuit  their  own  law,  as  in  the  country  of  the 
Franks  ;  and  the  rather,  as  the  Salic  law  was  not 
^ftablifted'  in  Burgundy,  as  appears  by  the  fa- 
mous letter  which  Jgobard  wrote  to  Lewis  tbe^ 
Pious. 

f»)  Agob.  '    Agobard  (*)  defired  that  prince  to  eftablifh  the 

.^^^'       Salic  law.  in  Burgundy  :  confequently  it  had  not 

been  eftabliflied  there  at  that  time.       Thus  the 

Roman  law  did,  and  ftill  does  fubfift  in  fo  many 

*  Of  this  I  (hall  fpeak  in  another  place^  book  30.  chnp.  6/ 
7,  8,  and  9.  '       - 

6  '  provinces 
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jDrovinces,  which  formerly  depended  on  this  king-  ^^Jn' 

^iom.  Chap.  4. 

The  Roman  and  Gothic  laws  continued  like- 
wife,  in  the  country  of  the  eftablifliment  of  the 
Goths ;  where  the  Salic  law  wats  never  received. 
When  Pepin  and  Charles  iWigr/^/ expelled' the  Sa- 
facens,  the  towns  and  provinces,  which  fubmitted 
to  thcfe  princes  *,  petrtioned  for  a  continuance  of 
iii^r  own  laws,  and  obtained  it ;  this,  in  fpite  of 
the  ulages  of  thofe  times  when  all  laws  were  per- 
fonal,  foon  made  the  Roman  law  to  be  confidered 
as  a  real  and  territorial  law  in  thofe  countries. 

This  appears  by  the  edi6l  of  Charles  the  Bald, 
given  at  Piftes  in  the  year  864,  which  f  diftin- 
guifiies  the  countries  where  caufes  were  decided  by 
the  Roman  law,  from  where  it  was  otherwife. 

The  edid  of  jP-iftes  (hews  two  things  ;  one,  that 
there    were  countries  where  caufes  were  decided 
'  by  the  Roman  law,  and  others  where  they  were 
not;* and  the  other,  that  thofe  countries   where 
the  Romar>  law  obtained,  were  precifely    (*)  the  (a)SeeArt. 
fame  where  it  is  ftiH  followed  at  this  very  day,  l}'^f  *^* 
as  appears  by  the  faid  edift :  thus  the  diftinftion  edia  of 
of  the  provinces  of  France  under  cujiom,  and  thofe  ca^ii^ 
under  written  law^  was  already  eftabliflied  at  the  i»/f^o- 
time  of  the  edidt  of  Piftes.  ' 

> 

•  See  Gervais  de  Tilbury,  in  Duchefne^s  colleftion,  torn.  %. 
pag  366.  Fafta  paftione  cum  Frands,  quod  illic  GoUii  patriis  * 
Jcgibu^,  moribus  paternis  vivant,  Et  fic  Narbonenfis  provincia 
Pippino  fubjifcitur.  And  a  chronicle  of  the  year  759.  produced 
by  Catel,  hift.  of  Langucdoc.  And  the  uncertain  author  of  the 
life  of  Lewis  the  Debonnaire,  upon  the  demand. made  by  the  peo- 
ple of  Septimania,  at  thcaffembly  in  Carifiaco,  in  Duchefne's  coU 
ie^lion,  torn.  *   p.  316. 

t  In  ilia  terra  in  qua  judiciafecundhm  legem  Romanum  termiff^^^'f^t 
fecundum  ipfam  legem  judicetur  j  &  in  ilia  terra  in  qua^  &c.  Art.  i6,» 
See  aifo  Art.  10,  -  . 

T  4  I  have 
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xxvm  '  ^^^^  obferved,  that  in  the  beginning  pf  the  ipo.* 
Chap.  4.*  narchy,  all  laws  were  pcrfonal :  and  thus  whcif 
thp  cdifl:  of  Piftes  diftinguilhe3  the  countries  of  the 
Roman  law,  from  thoft  which  wer^*  other  wife ;  the 
picaning  is,  that  in  countries  which  were  not  of  the 
Roman  law,  fuch  a  multitude  of  people  had  cho- 
fen  to  live  under  fpme  or  other  of  the  laws  of  the 
Barbarians,  that  there  were  fcar?e  any  who  would 
be  fubjf  ft  to  the  Roman  law  i  and  that  in  the 
CQun|:ries  of  the  Roman  law  there  were  few  who 
would  chufe  to  live  under  the  laws  of  the  Bar- 
barians. 

.  I  am  not  ignorant,  that  what  13  here  advanced 
will  be  reckoned  newj  but  if  the  things  which  I  afler^ 
]be  true,  fprely  they  are  very  ancient.  After  all, 
what  great  matter  is  it,  whether  they  come  from 
pie,  from  the  Valefiuisy  or  from  the  Bignons  ? 


CHAP.    V. 

^hefame  Subject  continued. 


T 


H  E  law  of  Gundebald  fubfifted  a  long  timtt 
among  the  Burgundians,  in  conjunftion  with 
the  Roman  law :  it  was  ftill  in  ufe  under  Lewis 
'the  Pious,  as  Agobard*s  letter  plainly  evinces. 
In  like  manner,  though  the  edic^  of  Piftes  calls 
the  country  occupied  by  the  Vifigoths  the  country 
pf  the  Roman  law,  yet  the  law  of  the  Vifigoth§ 
was  always  in  force  there ;  as  appears  by  the  fynod 
of  Troyes  held  under  Lewis  the  Stammerer y  in  the 
year  878,  that  is,  fourteen  years  after  the  edift  pf 
Piilcs. 

In  proGefs  of  time  the  Gothic  and  Burgundiaij 
|ajys  fpll  into  d|rule  even  ift  tl.f  ir  ovyn  country  ; 

whigh 
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ivhich  was  owing  t6  thofe  general  caufcs  that  ^xynl 
levery  where  fupprefied  the  perfonal  laws  of  chechap.  #^ 
Barbarians.  ' 

C  H  A  P.     VL 

JIow  the  Roman  La'ii)  kept  its  Ground  in  the 
Demsfne  of  th^  Lombards. . 

THE  fads  all  coincide  with  my  principles* 
The  law  of  the  Lombards  was  impartial,  and 
the  Romans  were  under  no  temptation  to  quit  their 
own  for  it.  The  motive  which  prevailed  with  the 
Romans  under  the  Franks  to  make  choice  of  the 
Salic  law,  did  not  take  place  in  Italy  s  hence  the 
Roman  law  riiaintaincd  itfelf  there,  together  with  ^  , 
that  of  the  Lombards- 
It  even  fell  out,  that  the  latter  gave  way  to  the 
Roman  inftitutes,  and  ceafed  to  be  the  law  of  the 
ruling  nation  ;  and  though  it  continued  to  be  that 
of  the  pringipal  nobility,  yet  the  greateft  part  of 
the  cities  formed  themfelves  into  republics,  and  the 
nobility  n)ouldered  away  of  themfelves,  or  were 
deftroyed*.  The  citizens  of  the  new  republics 
had  no  inclination  to  adopt  a  law,  which  efta- 
bliihcd  the  cuftom  of  judiciary  combats,  and  whole 
inftitutions  retained  much  pf  the  cuftoms  and 
ufages  of  chivalry.  As  the  clergy  of  thofe  days, 
a  clergy  even  then  fo  powerful  in  Italy,  lived  al- 
moft  all  under  the  Roman  law,  the  number  of 
thofe,  who  followed  the  inftitutions  of  the  Lorn-. 
Jjards,  muft  have  daily  diminiihed. 

Befides,  the  inftitutions  of  the  Lonri bards  had 

•  See  what  Machiavd  fty$  of  the  ruin  of  the  ancient  nobility 
©^FiorcncCf 

not 
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xxvui  ^^  ^^^  extent,  that  nwjcfty  of  the  Roman  Uwv 
.fib.V«7*  by  which  Italy  was  reminded  of  her  uuivcrfal 
dominion.  The  inftitutio^s  of  the  Lortibards  and 
the  Roman  law  could  be  then  of  no  other  ufe  than 
to  furnifli  out  ft^tutes  for  thofe  cities  that  were 
creded  into  republics,  v  Now  which  could  better 
furnifli  them,  the  inftitutions  of  the  Lombards  that 
determined  on  feme  particular  cafes,  or  the  Rp- 
pizn  law  which  embraced  tbem  all  ? 

CHAT.     VII. 

ffow  the  Roman  Law  canie  to  he  loft  in  Spain, 

THINGS  happened  otherwife  in  Spain.  Tb« 
law  of  the  Vifigoths  prevailed,  and  the  Ro- 
man law  was  loft.  Cbaindajuinthu^  *  and  R&uf" 
fuinthus  -f  profcribed  the  Roman  laws,  ^nd  even 
forbad  citing  them  in  their  courts  of  judicature. 
Recejfuinthus  was  likewife  author  J  of  the  law  which 
took  off  the  prohibition  of  marriages  between  the 
Goths  and  Romans.  It  is  evident  that  thefe  two 
laws  had  the  fame  fpirit :  this  king  wanted  to  re- 
move the  principal  caufes  of  feparation,  which 
fubfifted  between  the  Goths  and  the  Romans^ 
Now  it  was  thought,  that  nothing  made  a  wider 
.  feparation  than  the  prohiWtion  of  intermarriages, 
and  the  liberty,  of  living  under  different  inft|- 
tutigns. 

•  He  began  to  reign  in  tbc  year  642. 

t  We  will  no  longer  be  harralfed  either  by  fordgn  or  by 
the  Roman  laws.  Law  of  the  Viiigoths,  lib.  2.  tit.  i.  §  9. 
and  ID. 

X  Ut  tarn  Gotko'Romanamf  quern  Romano-Gotham  matrmQuto  li- 
ccatjflciaru    Law  of  the  Vifigoths^  lib.  3.  tit.  x.  cap.  i. 

But 
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But  tibough  the  lj:ings  of  the  Vifigoths  had  pro-  ;^xviii  ' 
;p:ribed  the  Rorpan  law>  it  ftill  fubfifted  in  the  Chap.  7,^ 
demefnes  they  poffefled  in  South  Ggul.  Thcfe 
(:ouncries  being  diftant  frocu  the  center  of  the 
pionarchy,  lived  in  a  ft^t^j  of  great  independence. 
We  fee  from  the  hiftqry  of  Vamba^  who  afcended 
the  throne  in  672,  that  the  natives  of  the  country  . 
were  becoiw  the  prevailing  party*.  Hence  thf 
Roman  law  had  greater  authority,  and  the  Gothic 
leis.  The  Spanifh  laws  neither  fuited  their  man- 
ners, HOT  their  aftual  fituation  ;  the  people  might 
likewife  be  obftinately  attached  to  the  Roman  law^ 
becauie  they  had  annexed  to  it  the  idea  of  liber- 
ty. '  Befides,  the  laws  of  Cbaindafuintbusj  and  of 
Recejfuinthus^  contained  mod  fevere  regulations 
againft  the  Jews  5  but  thele  Jews  had  a  vaft  deal 
of  power  in  South  Gaul.  The  author  of  the  hi- 
Aory  of  king  Vamha  calls  thefe  provinces  the  bro- 
thel of  the  Jews.  When  the  Saracens  invaded 
thefe  provin.ces,  it  was  by  invitation  ;  and  who 
could  have  invited  them  but  the  Jews  or  the  Ro- 
mans ?  The  Goths  were  the  firft  that  were  op-  .  ' 
prciTed,  becaufe  they  were  the  ruling  nation.  We 
fee  in  Procopius  -f-,  that  during  their  calamities 
they  withdrew  out  of  Narbonne  Gaul  into  Spain. 
Pqubtlefs,  under  this  misfortune,  they  took  retugc 
in  thofe  provinces  of  Spain,  which  ftill  held  out  5 

•  The  rcvok  of  thefe  provinces  was  a  general  dcfe6lion,  as 
appears  by  the  fentence  id. the  fequel  of  the  hiftory.  Pau- 
las and  his  adherenis  were  Romans:  they  were  even  favoured, 
by  the  bilhops.  Vamba  durft  not  put  to  death  the  rebels  whon\ 
he  had  queiled  The  author  of  the  hiftory  calls  Narbonne  Gaul 
the  nurlery  of  treafon, 

t  Gothii  qui  cladi  fuperfuerant,  ex  Gallia  cum  uxoribus  liberif^ 
que  egrej/iy  in  Htfpaniam  ad  Teudim  jam  palam  tyranuum  fe  rece^ 
perunu    De  Bello  Gochorunii  lib.  i.  cap.  15, 

and 
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5^xvni  ^^^  ^^^  rvumber  of^  thofe,  who  in  South  Gaul 
Chap.  a.  lived  ur>der  the  laWof  the  Vifigoths,  was  thereby 
*^5>-     greatly  diminiHied.  ^ 

C  H  A  P.    VIIL 

Afaife  Capitulary. 

DID  not, that  wretched  compiler  BenediSIus  Z>- 
vita  attempt  to  transform  this  Vifigoth  efta- 
blifliment,  which  prohibited  the  ufeof  the  Roniaa 
<5i)  Capi-  }aw,  int!o  a  capitulary  C)y  afcribed  fince  to  Char- 
li^ffi^*'  lemaign  ?  He  made  of  this  particular  inftitution  a 
^P.  *^9-  general  one^  as  if  he  intended  to  exterminate  the 
i6j3.cdi.  Roman  law  throughout  the  univ^rfe, 

t^on  of         '  ,       f  '   ' 

BaluziiWy  '         «-  »^ 

pag.io.i.  CHAP.       IX. 

Jn  what,  manner  the  Codes  of  Barbarian  LawSp 
and  the  Capitularies  came  to  be  loji. 

THE  Salic,  the  Ripuarian,  Burgundian,   and 
Vifigoth  laws,  came  by  degrees  to  be  difufed 
among  the  French  in  the  following  manner  : 

As  fiefs  were  become  hereditary,  and  arriere-fiefs 
extended,  many  ufages  were  introduced,  to  whi^h 
thefe  laws  were  no  longer  applicable.  Their  fpirit 
jndeed  was  continued,  which  was  to  regulate  moft 
*  difputes  by  fines.  .  But  as  the  value  of  money  was, 
doubtltfs,  fubjeft  to  change,  the  fines  were  alfo 
changed  ;  and  we  fee  feveral  charters  *,  where  the 
lords  fixed  the  fines,  that  were  payable  in  their  petty 
courts.  Thus  the  fpirit  of  the  law  was  followed, 
without  adhering  to  the  law  itfelf. 

•  M.  dc  la  Thaumaflliere  has  coUe^led  many  of  them.    See, 
for  inftancc,  chap.  6i,  66,  and  others. 

'  ^  Befides^ 
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BeGdes,  as  France  was  divided  into  a  numbier  BS^,^ 
of  petty  lordfliips,  which  acknowledged  rather  Chap.ij. 
a  feudal  than  a  political  dependence,  it  was  very 
difficult  for  only  one  law  to  be  authorifcd.  And 
indeed,  it  would  be  impoffible  to  fee  it  obferved;. 
The  cuftom  no  longer  prevailed  of  fending  extra^ 
ordinary  *  officers  into  the  provinces,  to  infpedt 
into  the  adminiftration  of  juftice,  and  political  af- 
fairs V  it  appears,  even  by  the  charters,  that  when 
new  fiefs  were  eftablilhed,  o.ur  kings  diverted  them- 
'  felves  of  the  right  of  fending  thofe  officers.  Thus, 
when  almoft  every  thing  was  become  a  fief,  thefe 
officers  could  not  be  employed ;  there  was  no- 
longer  a  '  common  law,  becaufe  no  one  could 
enforce  the  obfervance  of  it. 

The  Salic,  Burgundian,  and  Vifigoth  laws,  wcilB 
therefore  extremely  neglefted  at  the  end  of  the  fe^ 
cond  rice ;  and  at  the  beginning  of  the  third,  they' 
were  fcarce  ever  mentioned. 

Under  the  firft  and  fecond  race,  the  nation  was 
often  affembled  -,  that  is,  the  lords  and  bifhops ; 
the  commons  were  not  yet  thought  on.  In  thefe 
aflemblies,  attempts  were  made  to  regulate  the 
clergy,  a  body  which  formed  itfelf,  if  I  may  fo 
fpeak,  under  the  conquerors,  and  eftablifhcd  its 
privileges.  The  laws  made  in  thefe  aflemblies, 
arc  what  we  call  the  capitularies.  Hence  four 
things  enfued ;  the  feudal  laws  were  eftablifhed,, 
and  a  great  part  of  the  church  revenues  was 
adminiftered  by  thofe  laws;  the  clergy  aflfeftcd 
a  wider  fcparation,   and  negleded  ^  thofe  dc* 

crecs 

♦  Mlfi  Domini, 

f  Let  nt*t  the  .biikop>  f»y%  Charles  tht  Bald^   in  the  capitvk^ 
laxy  of  S44..  act*  S.  uader  pretence  of  the  authority  of  mak- 
ing 


^xviii  ^^^^  ^^  reformation,  where  they  themfelves  i^cri 
Chap.io!  not  the  pnly  refoirners ;  a  cbllcdlion  *  Was  madfi 
of  the  canons  of  cduncils  and  of  the  decretals  of 
popes ;  and  thefe  ^  th^tf  clergy  received,  as  com- 
ing frorii  a  purer  fource.  Ever  fince  the  ereftiott 
of  the  grand  fiefs,  our  kingSj  as  We  have  already 
bbfcrvedj  had  no  longtr  any  deputies  in  the  pro- 
vinces to  enforce  the  obfervance  of  their  laws  ; 
and  hence  it  is,  that  Under  the  third  face,  we  find 
po  nrorc  mention  made  of  capjtularies. 

Cti  aP.    X. 

^ he  fame  SubjeSl  continued. 

SEVERAL  capitularies  Were  added  to  the  law 
of  the  Lombards^  as  well  as  to  the  Salic  and 
Bavarian  laws.  The  reafon  of  this  has  been  a  mat- 
ter of  enquiry  :  but  it  muft  be  fought  for  in  th*5 
thing  itfelf.  There  were  feveral  forts  of  capitu- 
lariei'.  Some  had  relation  to  political  goverrt- 
ment,  others  to  ceconomicaU  moft  of  them  t6 
ccclefiaftical  polity,-  and  fome  few  to  civil  govern- 
ment. Thofe  of  the  laft  fpecies  were  added  t6' 
the  civil  law,    that  is,    to  the  perfohal  laws  o^ 

ing  canons,  oppofe  this  conftitutiofl,  or  neglfe^  tW  o1>fcrt«inCc  o^ 
it.     It  feeras  he  already  forefaw  the  fall  thereof. 

•  In  the  coUeftion  of  canons,  a  vaft  number  of  the  decjretali 
of  popes  were  inforted  ;  there  were  very  few  in  the  ancient  col- 
Je6Hon.  Dionyjius  Exiguus  put  a  great  many  info  bis  t  but  tbat 
of  1/idorus  Mercator  «ras  ftuffed  with  genuine  and  fpurious  dc- 
cretars.  The  old  colle^ion  obtained  in  France  till  i.karlematgm* 
This  prince  received  from  the  hands  of  pope  Adrian  I.  the  col- 
ledtion  of  Dionyfiiis  Exiguus,  ancf  caufed  it  to  be  accepted. 
'  The  collection  of  tfidorui  Mercator  appeared  in  France  about  th« 

reign  of  Charlemaign  :  people  grew  paffionateljr  f6i>d  of  it':  to 
this  fucceeded  what  we  now  call  the  caurjt  ofc'dnSn  taw, 

each 
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ejK^  nation  ;  For  which  rcafon  it  is  faid  in  ilie  car-  ^^j.? 
pitularics,  that,  there  is  nothing  ftipulatdd  (')  thetd-  cfiap.  ifi, 
in  contrary  to  the  Roman  Ja^.     In  effcft,  thofe  (0  See  tht 
capitularies  regarding  oeconomical,   «ccrlc(laftical,  pift^sl* 
or  political  goveVnment,  had  no  relatioft  to  that  art.  a*, 
law;  and  thof^  concerning  civil  govefnni6nt  had 
reference  only  to  the  laws  of  the  barbarous  peo- 
pky  which  were  explained^  amended,  enlarged,  or 
abridged.     But  the  adding  of  thefe  capitularies  to 
the  perfonal  laws,  occaiioned,  I  imagine,  the  negleft 
of  the  very  body  of  the  capitularies  themfelves  :  irt 
times  of  ignorance,  the  abridgment  of  a  work  of- 
ten caufes  the  lofs  of  the  work  itfelf. 

C    H    A    i^.      XL 

,  Other  Caujes  of  the  Difuft  of  the  Codes  ofBar^ 
bar  tan  Latvst  as  well  as  oftheKortiznLaiir, 
and  oftht  Capitularies. 

'VfTH  EN  the  German  nations  fubdoed  the  Rev 
^  ^  man  empire,  they  learnt  the  ufe  of  writing;^ 
and,  in  imitation  of  the  Romans,  they  wrote  dowa 
their  own  ufages  •,  and  digefted  them  into  codes* 
The  unhappy  reigns  which  followed  that  ofCbar-  ' 
kmaign^  theinvafions  of  the  Normans,  and  thecivit 
wars,  plunged  the  conquering  nations  again  into  the 
darknefs,  out  of  which  they  bad  emerged :  fo  that 
reading  and  writing  were  quite  negleded.  Hence  it 
iSy  that  in  France  and  Germany;,  the  written  laws  o£^ 

•  This  IS  exprefly  fet  down  in  fome  preambles  to  tliefe  codes  « 
we  even, find  in  the  laws  ofikthe  Saxons  and  Fiifians different  rega- 
lations,  according  to  the  different  diftri6Vs.  To  thefe  ufaj^s  mete 
added  fome  particular  regulations,  fuitable  to  the  lexigcncy  of 
iurcuinltaaces  J  focU  were  the  fevcreUw$  a|;amft  tbc  Saxons. 


^ 


f,*. 
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It^j^i  the  Barbarians,  as  well  as  the  Roman  hw,  andf 
Chap. ii.  the  capkulariesj  fell  into  oblivion.'  The  u(e 
of  writing  was  better  preferved  in  Italy,  where 
reigned  the  popes  and  the  Greek  emperors,  and 
where  there  were  flourifhing  cities,  which  enjoyed 
almofl  the,  only  commerce  in  thofe  days.  To  this 
neighbourhood  of  Italy  it  was  owing,  that  the  Ro- 
man law  was  better  preferved  in  the  provinces  of 
Gaul,  formerly  fubje6t  to  the  Goths  and  Burgun- 
dians ;  and  fo  much  the  more,  as  this  law  was 
there  a  territorial  inftitution,  and  a  fcind  of  pri- 
vilege. It  is  probable,  that  the  difufe  of  the  Vi- 
figoth  laws  in  Spain  'proceeded  from  the  want  of 
writing  j  and  by  the  lofs  of  fo  many  laws,  cuftoms 
were  every  where  eftaWiflied. 

Perfonal  laws  fell  tb  the  ground.  Compofitions, 
and  what  they  call  Freda  *,  were  regulated  movi 
by  cuftohi  than  by  the  text  of  thefe  laws.  Thus,^ 
as  in  the  eftablifhment  of  the  monarchy  they  had 
paffed  from  German  cuftoms  to  written  laws ;  fome' 
ages  after,  they  came  back  from  written  ta^s- 
to  unwritten  cuftoms^ 

CHAP.     XII. 

Of  heal  Cujloms.     devolution  of  the  Laws  of 
barbarous  Nations ^  as  we'll  as  of  the  Roman 

Law. 

(<J)Pre. 

**ceto  "DY  feveral  monuments  it  appears,  that  there' 
/i*/s  For-  -*^  were  local  cuftoms,  fo  earJy  as  the  firft  and 
touiac.^  fccond  race.  We  find  -mention  made  of  the  eujiom 
thltom^^^/  ^f^  fla^^  Ch  of  the  ancient  ufage  f),  of  tha. 

bards, 

^P^^  *•       .  •Of  this  I  (hall  fpcak  elfcwhcrc. 

tit.  5S.  '^  ^^ 

S3.         .      .  ^uftom^ 
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cttfiomJ^)^  of  the  hws  {^)^  and  of  the  cuftoms.     It  Book 
has  been  the  opinion  of  fome  authors,  that  what  chap.  iL 
went  by  the  name  of  cuftoms  were  the  laws  of  (0  Law  of 
the  barbarous  nations,  and  what  had  the  appellation  bards, 
of  law  were  the  Roman  inftitutes.     This  cannot  ^'^** 
poflibly  be     King  Pepin  (")  ordained,  that  where-  (g>  Life  of 
ever  there  flibuld  happen  to  be  no  law,  cuftom  .^A*  J^^^^^ 

•  Ihould  be  complied   with ;     but  that  it  Ihould  the  Lom- 
never  be  preferred   to  the    law.     Now',  to  pre- book*, 
tend  that  the   Roman  law  was  preferred  to  the^i^'4«*§^i 
codes    of  the    laws  of  the   Barbarians,    is   fub- 
verting  all  monuments  of  antiquity,  and  efpecial- 
ly  thofe  codes  of  Barbarian  laws,  which  conftant- 
ly  affirm'  the  contrary. 

So  far  were  the  laws  of  the  barbarous  nations 
from  being  thofe  cuftoms,  that  it  was  thefe  very 

"  laws,  as  perfonai  inftitutions,  which  introduced  them. 
The  Salic  la^,  for  inftance,  was  a  perfonai  law ; 
but  generally,  or  almoft  generally,  in  places  in* 
habited  by  the  Salian  Franks^  this  Salic  law,  how 
perfonai  foever,  became,  in  refpeft  to  thofe  Salian 
Franks,  a  territorial  inftitution,  and  was  perfonai 
only  in  regard  to  thofe  Franks  who  lived  elfc- 
where.  Now,  if  feveral  BurgundiaAs,  AlenMns, 
or  even  Romans,  Ihould  happen  to  have  frequent 
difputes,  in  a  place  where  the  Salic  law  was  terri- 
torial, they  muft  have  been  determined  by  the 
laws  of  thofe  people;  and  a  great  number  of 
decifions  agreeable  to  fome  of  thofe  laws  mufl: 
have  introduced  new  cuftoms  into  the  coun- 
try. This  explains  the  conftitution  of  Pepin. 
It  was  natural  that  thofe  cuftoms  Ihould  affeft 
even  the  Franks,  who  lived  on  the  fpot,  in  cafes 
not  decided  by  the  Salic  law  ^  but  it  was  no( 
Vol.  II.  y  natural 


^  T»E$PIRIT 

BoaK.  naturarl  that  they  iQbould  prevail  over  the  Salic  hw 

Thus  there  were  in  each  place  an  eftablilhcd 
law,  and-  received  cuftoms  which  ferved  as  a  fup- 
pjement  to,  th^vt  law  wh^n  ihey  did  m>t  coocra- 
dijft  it. 

They  n^ight  even  happen  to  fuppljf  a  laAw  that^ 
ijifajs  np  way  terri^Fial  :  and  to  continOe  the  fame 
ex;amplc,  if  a  Burgundian  was  judged  by  the  lasn 
of  his  own  natipn,  ia  a.  place  where  the  Salic  law 
iKa3  territorial  and  the  cafe  happened  not  to  bo 
explicitly,  mentioned  in  the  very  text  oil  this.  la.w, 
there  is  no  matmer  of  doubt  but  judgment  wouldi 
have  been  paflTed  upon  him  according  to  the  cufiom 
g{  the  place* 

I^  the  reign  of  k^ng  Pepin^  the  cuftoms  tfaent 
eftabUfhed  had  not  the  fame  force  as  the  laws.;  bufi 
it  was  not  long  before  the  law5  gay.e  way  to  the 
<  cufloms.  And  ais  new  regulations  are  generally; 
i^medies  that  imply  a  prefcnt  evil,  it  may  wfell  be 
ifnagined  that  fo  early  as  ^epin^s  time,  they  begaa 
tp  prefer  the  cuftoms  to  the  eftabliihed  laws. 

What  ha^  been  faid,  fqfEciently.  cflcplains  the> 

manner  in  which  the  Roman  law  began  fq  vcryi^ 

early  to  become  territorial^   as  may  be  feen.in  the 

edift  of  Piftes  j  and  how  the  Gothic  law  cqntinued> 

(•)  See      diij  in  force,  as  appears  by  the  fynod  of  Troyes  (')> 

^\^*    aJt)oy:e- mentioned.   .  The  Roman  waa  become  the 

general,  perfonal  la\y;  and  the  Gothic  the  particulan 

p^rfanal  Uw  ;^    confequently  the  Roman  law  was 

-    territojiaU    But.  how  came  it,  fome  will  alk,  thac 

the .  pei;fonal    laws  of  the  Barbarians   fell;  cveryi 

where  into  difufe,  while  the  Roman  law, wa$:Con^ 

t^nued  as  4;teriitor|al  inAitution  la  tl^ Vifigpth  ancL 

Hfirguodiaa 
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Burguhd'iah  provinces  f,  I  anfwer,  thate;/en  the  Ro-*   B ^  o  i^ 
man  law  had  very  neir  the  fame  fate  as  the  otherper-  chap.  lu 
fonal  inftitutions :  otherwife  we  fliould  ftill  hav.e^l^^e 
Theodofian  code  in  thofe  provinces  where  ihp  Ro- 
man law  was  territorial,  whereas  we  have  the  inftituf es 
6f^Juftinian. .    Thofe  provinces  retained  fcarce  aoy 
tiling  more  tfian  the  name  of  the  country  under  the   ' 
Roman,  or  written  law  ;  than  the  ijatural  affedioa 
which  people  nave  for  their  own  inftitutions,  efpeiji- 
ally  when  they  confider  them  as  privileges!  and  a  •. 

few  regulations  o^  the  Roman  law  w})]ch  were  nol 
yet  forgotten.  This  was  however  fufficiqnt  to  pro- 
duce fuch  an  effeft,  that,  when  Juftinian's  comn 
pilement  appeared,  it  was  received  in  the  provipcfS 
6f  the  Gothfq  and  Burjgundian  dcmefne  as  a.  writ- 
ten law,  whereas  it  was  admittcd^on^  aff^  writc^il  • 
fe'afon  in  the  ancient  dcmdhe  of  the  Franks;.  ^,,  .  ,  * 

c  6  X  p.  tin.         ; 

hiffttetice, between  M^Sdk  La'iib  dr  thdTdfihi 
SaHah  Fnttfcs/  hnd  fhar  ofth^  Kijiua/ikil 
l^xzxik^and  (nk&  bdrbafmii  Ndtim\ 

nf^J^'E  S^iVj^^^  ,not  allow  of  the  cuftoiri 
-*  of  negative  proofi;;  that  is,  if  a  perfoji 
brought  a  demand  or  charge  ^gairtft  another;,  he 
was  obliged  by  tKe  Salic  law  to  pi'Qve  it,  and  it 
was  not  fulfecicnt  for  the  accufed  to  denjr  it  | 
which  is  agreeable  to  the  laws  pf  almoft  all  m<« 
tions. 

The  law  of  the  Ripuarian  Franks^  hid  mifte''  ^ 
diffdftht  fpirtt*'i'  if  was;  cbfitc-titecl  Witii  negadvd 

*  '^^'LA'^S?,  xfPiH^^.Ia^tfB»  Ay«,  .that  tka  Qirnixni^  Bad 

'•*•'*  U  2  proofs^ 
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Book  proofs,  and  the  perfon  againft  whom  a  demand  oc 
^ap.">s*  accufation  was  brought,    might  clear  himfelf,  in 
moft  cafes,  by  fwearing,  in  conjundtion  with  a  ccr- 
'  tain  number  of  witneffes,  that  he  had  not  com- 
mitted the  crime  laid  to  his  charge.     The  num- 
(ic)Lawof  5ej  (k\  ^f  witnefies  who   were  obliged  to   fwear, 
rian$/tit.  mcreafed  m  proportion  to  the  importance  of  the 
^j^J*»     affair;  fometimes  it  amounted  to  (')  feventy-two. 
others.      The  laws  of  the  Alemans,  Bavarians,  T^iurin- 
tit.M*,^i»,  S*^^^>  Frifians,  Saxons,   Lombards,  and  Burgun- 
»nd  17.     dians,   were  formed  on  the  fame  plan  as  thofe  of 
the  Ripuarians. 

I  obferved,  that  the  Salic  law  did  not  aHow  of 
negative  proofs.     There  was  ^  one  cafe,  however, 
in  which  they  were  allowed ;  but  even  then  they 
were  not  admitted  alone,  and  without  the  concur- 
(m)  See  the  fence  of  pofitive  proofs.     The  plaintiff  (°*)  caufed 
of'thc'     witnefies  to  be  heard,  in  order  to  ground  his  ac- 
^f^J^^'  tion ;  the  defendant  produced  alfo  witnefies  of  his 
^^        '  fide ;  and  the  judge  was  to  come  at  the  truth,  by 
coonparing  thofe  teitimonies  -f^    This  pradicc  was 
yaflily  different  from  that  o£  the '  fiipttariaH,  and 
other  barbarous  laws^  where  it  wab  coftomary  for 
the  party  accufed  to  clear  himfelf,  by  fwcarmg 
he  was  not  gUihy,  and  by   making  his  relations 
alfo  fwear  that  he  had  told  the  truth.    Thefc  laws 
could  be  fuitable  only  to  a  people  remarkable  for 
their  natural  fimplicity  and  candour  \  we  fhall  fee 
prefently  that  the  legiQators  were  obliged  to  take 
proper  methods  to  prevent  their  being  abufed. 

*  It  was  wbeh  an  accu&tioii  was  brought  againft  an  Jntrvfthf, 
that  is,  the  king's  vafTal,  who  was  fuppofed  to  be  pofleffed  of  a 
greater  degree  of  liberty.  See  tit.  76.  of  the  Fmus  Ugh.  Sa^^ 
Jica. 

^  According  to  the  pra£tice  naw  followed  in  JEngland. 

c  H  A  r. 
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CHAP.     XIV. 

Another    Difference* 

THE  Salic  law  did  not  admit  of  the  trial  by  Book 
XXVIII 
combat;  though  it  had  been  received  by  the  chap.  i*. 

kws  of  the  Ripuarians  (**),  and  of  almoft  all  O  (."J'^'^- ?*• 
the  barbarous  nations.     To  me  it  feems,  that  the  ».  tic.  59. 
law  of  combat  was  a  natural  confeiquence,  and^^^g^^i^^. 
a  remedy  of  the  law  which   eftabliftied  negative  note  un- 
proofs.     When   an   aAion  was  brought,  and  Jt  ^^'^*****^- * 
appeared  that  the  defendant  was  going  to  elude 
it  by  an  oath,  what  other  remedy   was  left  to 
a  military    man  *,    who  faw   himfelf  upon  the 
point  of  being  confounded,  than  to  demand  fatif- 
fadion  for  the  injujry  done  to  him;  and  even  for. 
the  attempt  of  perjury?     The  Salic  law,  which 
did  not  allow  the  cuftom  of  negative  proofs,  nei- 
ther admitted  nor  had  any  need  of  the  trial   by 
combat:  but  the  laws  of  the  Ripuarians  (^)   and  (0  See  "i 
of  the  other  barbarous  nations-f-,  who  had  adopted 
the  praftice  of  negative  proofs^  were  obliged  to 
cftabliQi  the  trial  by  combat. 

Whoever  will  pleafe  to  examine  the  two  famous 
Regulations  J  of  Gundebald  king   of  Burgundy 

concerning 

P  This  fpirit  appears  in  th«  law  .of  the  Ripuariam,  tit.  59; 
§  4.  and  tit.  67.  ^  5.  and  in  the  Capitulary  of  Lewis  die  P,ebon- 
naire^  added  to  the  law  of  the  Ripuariaps  in  the  year  803,  art.  zi. 

t  The  law  of  the  Frifians,  Lombards^  Bavarians,  Saxons, 
']phunngtans,  and  Burgundians. 

X  In  the  law  of  the  Burgundians,  ti^.  ^*  §  <  ^nd  «•  on  cri- 
minal affairs ;  and  tit.  45.  which  extends  aifo  to  civil  affairs. 
Sie  alfo  the  law  of  the  Thuringians,  tit*  i.  %  31.  tit.  7.  §  6. 
and  tit.  8.  and  the  law  of  the  Alemans,  tit.  89.  the  law  qF 
the  Bavariansi  tit.  8.  chap.  %.  %  6.  and  chap.  x.  §  i.  and  tit.  9^ 
chap.  4.  §  4.  tke  law  of  the  Frifians,  tit.  11.  §  3.  and  tit.  14* 

Us  4, 
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Book   concerning  this  fubjedt,  will  find  they  are  derived 
Ch^p.^1^5.  iffor^^  the  very  nature  of  the  thing.     It  was  ne- 
teflary,  according   to   the  language  of  the  Bar- 
barian laws,  to  refcue  chq  oath  ouf:  of  the  hands 
of  a  pcrfon  who  was  going  to  abufc  it. 

Among  the  Lombards,'  ?be  Uws  of  Roth^rii 
admitted  of  cafes,  in  which  a  man  vvho  bad  made 
bis  defence  by  oatfi,  (hould  not  be  fufFcrcd  to  un- 
dergo the  fatigue  of  a  dpel.     This  cuftom  fpread 
W  See      itfelf  farther :  (^)  we   fliall  prefcntly  fee   the  mif- 
towards*  chiefs   that  arofe,  from  it,    and  how   they  w^re 
Ih^fffld.    o|p%cd  to  return  to  the  ancient  praaicc. 

CHAP-      XV. 

A  Refeciion. 

T  Dq  not  pretend  to  deny,  but  that  ip  the  cbange§ 
**•  made  io  the  code  of  the  Barbarian  laws,  in  thq 
lie^u^ation^  added  to  that  code,  and  in  tbq  body 
of  \\it^  capitularies,  it  is  poQibl^  to  find  fome  paf*, 
^ges  where  the  trial  by  combat  is  not  a  confc- 
auence  of  the  negative  proof.  Particular  circun^-r 
fiances  might,  in  the  courfe  of  many  ages,  give  rif§ 
to  particular  laws-  1  fpeak  only  pf  the  gejicral 
i^irit  o^  the  laws  of  the  Germans,  of  their  oaturq 
and  origin;  I  fpeak  of  the  ancient  cuftoms  of 
thofe  people,  that  were  either  hinted  at  or  efta- 
t)li(hed  by  thofe  laws  \  and  thia  is  the  only  mat^ 
ter  in  queftion. 

§  4.  the  \zs9  of  the  Lorabar4s,  book  ?,  tit.  3».  §  3.  and  tit.  15.  §  |. 
HiA  book  »,  tit.  3  J.  §' »/ 

:'.        .  "  C  H  A  P^ 


O  F    L  A  W  IS  ^ 

CHAP.     XVI. 

Of  the  Ordeal  or  Trial  by  boiling  Water^  ejia^ 
blijhed  by  the  Salic  Law. 

THE  Salic  law  *  allowed  of  the  ordeal  or  trial  l^y^jf^ 
by  boiling  water  \  and  as  this  trial  was  ex-  Oiap.  16*. 
ceffively  cracl,  the  law  (')  found  an  expedient  to  ^'^^*''  ^^ 
foften  its  rigour.     It  permitted  the  perfon  who  had 
been  fummoued  to    make  the  trial  with  boiling 
water,  to  ranfom  his  hand,  with  the   confent  of 
the  advcrfe  party.     The  accufer,  for  a  particular 
fum  determined  by  the  law,  might  be    fatisficd 
with  the  oath   of  a  few  witneflcs,  declaring  that 
the  accufed  had  not  committed  the  crime.     This 
was  a  particular  cafe^  in  which  the  Salic  law  admit** 
ted  of  the  negative  proof. 

This  trial  was  a  thing  privately  agreed  upon, 
which  the  law  permitted  only,  but  did  not  ordain. 
The  law  gave  a  particular  indemnity  to  the  accufer, 
who  would  allow  the  accufed  to  makfe  his  defence 
by  a  negative  proof:  the  plaintiff  was  at  liberty  to 
be  fatisfied  with  the  oath  of  the  defendant,  as  he 
was  at  liberty  to  fofgive  him  the  injury. 

The  law  (')  corifrived  a  medium,  that  before  fen-  <s)  ibid, 
tencepafled,  both  parties,  the  one  through  fear  of  ^*''  ^^' 
a  terrible  trial,  the  other  for  the  fake  of  a  fmall 
indemnity,  fhould  terminate  their  difputcs^  and 
put  an  end  to  their  animofities.  It  is  plain,  that 
when  once  this  negative  proof  was  over,  nothing 
more  was  requifice-,  and,  therefore,  that  the  praftice 
of  legal  duels  could  not  be  a  confequence  of  this 
particular  regulation  of  the  Salic  law. 

*  Ai  aUb  fome  other  la^s  of  the  Bxib^riant. 

U  4  CHAP. 
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CHAP-    XVII. 

Particular  Notions  of  our  Ahcejidrs. 


Boo)( 
XXVIII. 

Cbap.  17, 


IT  is  aftonifliing  that  cur  anceftors  (hould  reft 
the  honour,  fortune,  and  life  of  the  fubjeft, 
on  things  that  depended  Icfs  on  reafon  than  on 
hazard ;  and  that  they .  (hould  inceflantly  make 
ufe  of  proofs  incapable  of.  conviding,  and  that 
had  no  manner  of  connexion  either  with  innocence 
or  guilt. 

The  Germans  who  had  never  been  fubdued  *, 
enjoyed  an  exceffive  independence.  Different  fa- 
milies waged  war  f  with  each  other,  to  obtain 
fatisfadtion  for  murders,  robberies,  or  affronts. 
This  cuftom  was  moderated,  by  fubjeAing  thefe 
hoftilitics  to  rules ;  it  was  ordained  that  they 
ihould  be  no  longer  committed  but  by  the  direftion 
and  under  the  eye  :j;  of  the  magiftrate.  This  was 
far  preferable  to  a  general  licence  of  annoying 
each  other. 

As  the  Turks  in  their  civil  wars  look  upon  the 
firft  vidory  as  axdecifion  of  heaven  in  favour  of 
the  viftor  ;  fo  the  inhabitants  of  Germany  in  their 
'  private  quarrels,  confidered  the 'event  of  a  combat 
as  a  decree  of  Providence,  ever  attentive  to  punifh 
the  criminal  or  the  ufurper. 

Tacitus  informs  us,  that  when  one  German 
nation  intended  to  declare  war  againfl  another, 
they  looked  out  for   a  prifoner  who  was  to  fight 

•  'fhis  appears  by  what  Tacitus  fays,  Omnibus  idem  habitus. 

f  Velleius  Patercuhis,  lib.  a.  cap.  18.  fays,  that  the  Germans 
fiecided  all  their  difputes  by  the  fword. 

.  t  See  the  codes  pf  Barbarian  laws,  and  in  refpcft  to  lefs  ancient 
^mes,  Beaumoiioif  on  the  cuftorn  of  Beauvifis, 

with 
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With  one  of  their  people,  and  by  the  event  they  Bqok 
judged  of  the  fuccefs  of  the  war,    A  nation  who  chap,  17* 
believed  that  public  quarrels  could  be  determined 
by  a  fingle  combat,  might  very  well  think  that  it 
was  proper  alfo  for  deciding  the  difputes  of  indi- 
viduals. ^ 

Gundebald  (*)»  king  of  Burgundy,   gave  the  (0  Law  of 
greaceft  fandlion   to  the  cuftom  of  legal  duels,  gundiant. 
The  reafon  he  affigns  for  this  fanguinary  law,  is  ^***P'  ♦s* 
mentioned  in  his  edift.     //  w,  fays  he,  in  order  to 
prevent  our  fubjeSs  from  attefting  by  oatby  what  they 
are  not  certain  ofy  nay^  what  they  know  to  be  falfe. 
Thus,  while  the  clergy  (")  declared  that  an  impious  («)  Seethe 
law  which  permitted  combats  ;    the   Burgundian  XL^obard! 
kings   looked  upon   that  as    a   facrilegious   law, 
which  authorized  the  taking  of  an  oath. 

The  trial  by  combat  had  fome  reafon  for  it 
founded  on  experience.  In  a  military  nation, 
cowardice  fuppofes  other  vices  ;  it  is  an  argument 
of  a  perfon's  having  deviated  from  the  principles 
of  his  education,  of  his  being  infcnfible  of  ho- 
nour, and  of  having  refufcd  to  be  direfted  by 
thofe  maxims  which  govern  other  men  ;  it  (hews, 
that  he 'neither  fears  their  contempt,  ^nor  fets  any 
value  upon  their  efteem.  Men  of  any  tolerable 
extraftion  feldom  want  either  the  dexterity  requi- 
,  fite  to  co-operate  with  ftrength,  or  the  ftrength 
neceffary  to  concur  with'  courage ;  for  as  they  fet 
a  value  upon  honour,  they  are  pradlifcd  in  mat- 
ters, without  which  this  honour  cannot  be  ob- 
tained. Befides,  in  a  military  nation,  where  ftrength, 
courage,  and  prowefs  are  efteemed,  crimes  really 
odious  are  thofe  which  arife  from  fraud,  artifice, 
and  cunning,  that  is^  from  cowardice. 

7  With 
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Sppi^       With  regard  to  tbc  trial  by  fire,  after  the  party 
^ap,  j;'.  ^ccyfed    baci  put  his  hand  on  a  hot  iron>  or  in 
boiling  water,  they  wrapped  the  hand  in  a  bag^ 
^nd  iealed  it  up  :  if  after  three  day$  there  appeared 
no  niar}<,  he  was  acquitted*     Is  it  not  plain,   that 
amongft  people  Jnured  to  the  handling  of  arms^ 
the  imprelllon  oiade  on  a  rough  or  callous  ikin 
by   the   hot  iron,  or  by  boiling  water,  could  not 
^  be  fo  great,  as  to  be  fecn  three  days  afterwards  ? 
And  if  there  appeared  any  mark>  it  (hewed  that 
the  perfon  who  had  undergone  the  trial  was  an 
effeminate  fellow.     Our  peafants  are  not  afraid  to 
handle  hot  iron,  with  their  callous  hands;  and, 
with  regard   to  the  wonlen,  the  hands  of  thofe 
who  worked  hard,  might  be   very   well  able  to 
reflft  hot  iron*     The  ladies  *  did  not  want  chan>- 
pions  to  dJefend  their  caufe ;  and  in  a  nation  where 
there  was  no  luxury,  there  was  no  middle  ftate. 
(«)Tit.i4..      By  the  law  of  the  (*)  Thuringians,  a  wpman 
ftccufcd  of  adultery  was  condemned  to  the  trial  bjj 
bqiling  water,  only  when  there  was  no  champion 
(y)  Chap,  to  defend  her  5  and  the  law  of  the  {*)  Ripuarian$ 
'''*^*     admits  of  this  trial,  only   when  a  perfon,  had  no 
witncfies  to  appear  in  his  juftification.     Now  a 
woman,  that  could  not  prevail  upon  any. one  rela- 
tion, to  defend  her  caufe,  or  a  man  that  could  not 
produce  one  finglc  witncfs   to  atteft  his  honefty, 
.   were,  from  thofc  very  circumftances,  fufEciently 
convifted. 

I  conclude   therefore,  that  under  the  circum- 
ftances of  time  in  which  the  trial  by  combat  and 

•  See  Beaumanoir  on  the  cuftom  o^  Beauvoifify  ch^^  6i,  Se<» 
7\h  x\\t  law  o(  the  AngU,  chap.  14.  whtr<;  Uie  trial  by  boiliog 
water  is  oit)y  a  fiibiidiary  proof. 

tb« 


the  Kx\s^  by  hot  iron  ^nd  l?oiUng  water  pbtaii^ed,   \^9^ 
there  was  fuch  an  agreeojent  between  thpfe  laws  (§aj.\|! 
and  the  manners  of  jhe  people,  that  the  laws  were      ' 
rather  upjuft  jn  thcmfclve^  than  prpduftive  of  ior 
juftice,  that  the  e^efta  were  more  innocent  than 
the  caufe,  that  they  were  more  contrary  to  equity 
than  prejudicial  to  its  rights^  inore  unf^afonabl^ 
than  tyrannical. 

C  ^  A  P.     %V\\\, 

In  whai  manner  the  Cujjt^m  tfjud^fiai  Cami^tf 

FROM  Agpbard's  letter  to  Lewis  the  Debonr 
naire,  it  might  1>e  inferred,  that  ^he  cuftoni 
of  judicial  combats  was  not  eftablifhed  among  the 
Franks ;  for  after  having  ^eprefented  to  that  prince 
the  abufcs  of  the  law  of  Qundebald,  be  defires  ♦ 
that  private  difputes.  ftiould  be  decided  in  Bur- 
gundy by  the  law  of  thp  Franks.  But  as  it  is 
well  known  from  other  quarters,  that  the  trial  by 
combat  •  prevailed  at  tl^at  tin^e  in  France,  this 
h^s  been  the  caufe  of  forpe  perplexity.  Hov^^ever, 
the  dilEcuIty  may  be  fo^ved  by  what  I  h^ve  faid ; 
the  law  of  the  SaliaOi  Franks  did  not  allow  of  thi^ 
kind  of  trial,  and  that  of  the  Ripuarian  Franks  (*)  (2)Sccthig 

did.  i^vr 

59*  S4* 

But,  notwithfta^ding  the  clamours  of  tbic  clergy,  a"^  t»t* 
the  cuftom  of  judicial  combats  gained  ground  con-^  ^'    ^' 
];inually  in,  France  ^  and  I  fball  preijen^tly  ma^ke  it 
appear,  that  thp  clprgy  themfclves  were  in  a  great 
meafure  the  occafion  of  it. 

♦  itpt0eerei  Domino  noftro  uteQitranffgrret4i^Ug9^Tra»c^Mmf 

It 
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Book       It  is  thc  Law  of  the  Lombards  that  furnilhes  us 

I3^\g*  with  this  proof.     ^*    There  has  been  long  ftnce  a 

**  deteftahU  cuftom  introduced^  (fays  the  preamble  to 

(a)  Law  of  «<  the  conftitution   of  (*)  Otho  II.)  this  is,  that 

bards,  "*'  **  if  the  title  to  an  eftate  was  faid  to  be  falfe,  thc 

book  1.     <c  p^rfon  who  claimed  under  that  title  made  oath 

chap. '34.  "  upon  the  gofpels that  it  was  genuine;  andwith- 

**  out  any  farther  judgment  he  took  pofleflion  of 

**  the  eftate :  fo  that  they  who  would  perjure  thetti- 

"  fclves,  were  fure  of  gaining  their  point.**     The 

emperor  Otho    I.    having  cauled    himfclf  to  be 

(})  The    crowned  at  Rome  (**)  at  the  very  time  that  a  coun- 

ycar96».  ^jj  .^^  j^gj^  ^^itt^  ^^^^^  ^^^  j^hn  XII.   all  the 

lords  *  of  Italy  reprcfentcd  to  that  prince  the 
neceflity  of  enadlinjg  a  law  to  reform  this  horrid 
abufe.  The  pope  and  the  emperor  were  of  opi- 
nion, that  the  afFair  fhould  jbie  referred  to  thc 
council,  which  was  to  be  ihbrtly  held  f^t  Ra- 
venna. There  the  lorcjs  made  the  fame  reprefen- 
tations,  and  repeated  their  inftances  ;  but  the 
affair  was  put  off  once  more,  under  pretence  of  the 
abfence  of  particular  perfons.  When  Otho  II. 
and  Conrad  J  king  of  Burgundy  arrived  in  Italy, 
they  had  a  conference  at  Verona  ||  with  the  Italian 
lords  §  •,  and  at  their  repeated  remonftranccs,  the 
emperor,  with  their  unanimous  confent,  made  a 

•  Ab  Italic  proceribus  eft  frodamatum^  ut  imperator  fanSuSy  mu^ 
tatd  Ugetf acinus  indignum  deftruiret*  Law  of  theXombards,  book 
2.  tit.  55.  chap.  34. 

t  It  was  held  in  the  year  967,  in  the  prefcnce  of  pope  John 
XIII.  and  of  the  Emperor  Otho  I. 

X  Otho  the  Second *8  uncle>  fon  to  Rodolphus,  and  king  of 
Transjurian  Burgundy. 

H  In  the  year  9S8. 

§  Cum  in  hfic  ab  omnibus  imperiales  tfures  pulfannturt  Law  of  the 
Lombards j  book  «.  tit.  55.  chap.  34. 

law, 
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law,  that  whenever  there  happened  any  difputcs  ^^^^ 
about  inheritances,  and  one  of  the  parties  infifted  chap.  isl 
upon  the  legality  of  his  title,  and  the  other  main- 
tained  irs  being  falfe>  the  affair  (hould  be  decided 
by  combat ;  that  the  fame  rule  (hould  be  obferved 
in  contefts  relating  to  fiefs ;  and  that  the  clergy 
ihould  be  fubjeA  to  the  fame  law,  but  (hould  fight 
by  their  champions.  Here  we  fee,  that  the  nobility 
infilled  on  the  trial  by  combat,  becaufe  of  the  in- 
con  veniency  of  the  proof  introduced  by  the  clergy; 
chat  notwithftanding  the  clamours  of  the  nobility, 
the   notorjoufnefs  of  the  abufe  which  called  out 
loudly  for   redrefs,  and   the  authority  of  Otho 
who  came  into  Italy  to  fpeak  and  aS:  as  mafter, 
flill  the  clergy  held  out  in  two  councils ;  in  fine, 
that  the  joint  concurrence  of  the   nobility   and 
princes  having  obliged  the  clergy  to  fubmit,  the 
cuftom  of  judicial  combats  mud  have  been  con- 
fidercd  as  a  privilege  of  the  nobility,  as  a  barrier 
againft  injuftice,  and  as  a  fecurity  of  property, 
and  from  that  very  moment  this  cuftom  muft  have 
gained  ground.    This  was  efFcdled  at  a  time  when 
the  power  of  the  emperors  was  great,  and  that  of 
the  popes  incohfiderable  ;    at    a  time  when  the 
Othos  came  to  revive  the  dignity  of  the  empire 
in  Italy. 

I  (hall  make  one  rcfleftion,  which  will  corror 
borate  what  has  been  above  faid,  namely,  that  the 
cuftom  of  negative  proofs  produced  that  of  ju- 
dicial combats.  The  abufe  complained  of  to  the 
Othost  was,  that  a  perfon  who  was  charged  with 
having  a  falfe  title  to  an  efiate,  defended  himfelf 
by  a  negative  proof,  declaring  upon  the  gofpels 
it  was  not  faMc.     What  was  it  they  did  to  reform 

this 


^  Tfi'BSPlklT 

J  (yd  It  !&iVabufc?  Tbeyftft^i^e*  ifib  6(iffidm  of  jiidicljrf 
J!S  combats; 

I  vfrarf  ?*  a  Httriry  to  fpSak  of  thfe  cdnffitation  cjf 
Otho  1 1,  jkiotdet  to  give  i  cfcar  idea  of-  the  dif- 
^tes^  betMfteW  the  ilergy'  dr«'  tliti*  laiiy  of  thofif 
fifriei/  thitt  had  beeh-  iiitfdia:^  c6hftidition  Of  ^ 
Loth^u^  I^  of  art  carlfer  date,  v?hb,  upon'  thl4 
ftme  con^^lainti  and  difputes,  being  defirovTs  61^ 
ftcurin^  the  joft  p6fleffidn  of  prbpci'ty,  Had  or- 
dained, that  tb*  litWaty  fcould  thaki  oath  that  the? 
deed-  6if  titte'  was  rioc  forged ;  and  tf  t)ie  rtotat^ 
flHMilii  ht^pdn  tadie,  the  ^fncfflfesr  Ib^tifa  be?  fwoi^rf 
ii^1tt6  htlA  figrted  ft.  The  ^H  hoW^er  ftill  c6rf^ 
tihti^,'  tfll  they  were  obliged  at  Ithgtft  to  haVife 
re^rbui^ft  tty  tfhe  tttntdf  abo^c^-nientiohid. 

Before  that  time,  I  fiirdi-  thar  irr  the  general 
sricmblies  h^ld  by  CharWmaign,  this  nation  r^firc- 

faw^ylhc  ^"^^*  ^^'  ^^^  ("^^'^  ^^^^  *^  ^^^  ^*"^**  ftate' of  thing* 
Lombards  fk^  ^*^  dctfemely  difficuki,  but  that  either  the  ar-^ 
book  2.  ^ijj-^^  ^y  jj^^  accufed  rifiuft  fOifweaV  themfelves  > 
S  is.  *  *hd'  that  for  this  rtafoh  it  was  much  better  t6 
revive  the  judicial  combat ;  whidi  wirti  accordingly 
.     dtJne. 

Thef  ufage  of  judicial  combats  gained  grbunci 
aimong  the  Burgundians,  and  th^t  of  ^n'  dvitn 
was  limited,  Theodoric  king  of  Italy  fuppi^eflf^ 
ed  tl^e  fingfc  combat  amdng  the*  Oftrogoths  | 
and  the!  laws  of  Chaindafuirithiis'  and  Rccef^ 
ibinthlis-^  fiemed  as  if  thidy  wouid  abblifh  thi 
v^rf  idea  of  it^  But  thde  hws  were  ftt 
little    refpcSted    in    Narboririe^    Gktil/  that'  tbe^ 

•  In  thclatr  of  the  Lotttfai-ds/boxJkri.'^n^j*^"^**   In  Ijfl 
copy  which  Muraton  made  ufc  of,  it  isottrib^ed  to  Xkt  erofieror 

esdtt.-  - • 

6  looked 
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looked  apon  the  legal  duel  as  a  pritrSege  of  the  iodic 

The  Lombards  who  conquered  Italjr,  $fttt  thcf 
Oftrogoths  had  been  deftroyed  by  the  Greeks,  in-\   , 
trodoced  the  c«ftortt  of  judicial  combat  mto'  thrat 
ccwiniry  ;  bat  their  firft  fews  gave  a  chtck  to  it^*).  {^)  See  in 
Charkmaign  ('),  Lcuwis^  the  DeboBn^ife,-  and  cbef  Jh^L^t^ 
Gtho^,  ni^de  di-veffe  general  conftitiHcioris,  Whicfir^^rds, 
we  fiiid  inftrted  in  the  laws'  of  the*  LombarA',  t\t!^.  Vnd 
and  added  to  the  Salic  laws^  whereby  the  V^'^^^^^^l^^^'^^r 
afi  legal  dtiels,  at  fid)  in^  crlnnin^l,  ^d  afterWards'i.  tit.  35* 
m  civil  cafes^  obtained  a  greater  e»tefit.     Thcyln'^^^*^ 
Ibnew  not  what  to  do^     The  negative  proof  by  §  >.  «»* 
Mtb  bad  ltd  inconnreniencieS' •,  thatof  leg»rducls^Thcr'eg«. 
had.  it&  inconvenicncies-  alfo;    hence  they    ofterfJ?^^°"».o^ 
changed,  according  as  the  one  or  the  other  aflfeftetf  and  in  §  ' 

On  the  onehwd,  the'  clergy  were*  pleafed  to'prandm, 
fee,  thao  in-  all  fecular  affairs,  people  wetieioWigetfCOihid. 
»  have  recourfe  to»  the  altar  f  y  and*  on  the  other,  tit^ss!' 
a  haughty^  ndbillty  were  fotiA'  of  maintairtrng  tfceir*  *^3- 
rightst  by  che^  f^ord*. 

I  would  not  have  ic  inferred,  that  it  Was^  thef 
clergy  who  inwoduced^the  cuftofm  fO'  nhrch  cbm- 

*  In  pa!aH9  quogufi  Ben^  C9hte4  Bardmfenfiiy  cum^impetereiltr  ^ 
quoquamSwix\\2if  &  infidelitalu  argueretur^  cum  eodemficurutum  legem 
propriamf  utpoU  quia  tUerque  Gothus  erat,  equeflri  pritth  congr'^us^ 
efi  &  vi^uj.  The*  anonymous  author  of  tht  bfer  of:  Lewi&  iUtf 
Bebonnaire. 
'  t  THe  judicial  bathf  wtrt  made  at  that  tirtre  irf  tWc  cl^arch^s, 
and  during  the  £rA'  race  of  out  kin^s  theffe  was-  a-ctiapd  f<x* 
apart  in  tht  royal  palace  for  the  affairs  that  were  to  be  thus  dc- 
<adc4*  Sfe.the<F6cmtila».o€  Mii-culfut)  book^Kchfrp^^^S.  The 
laws  of  the  Ripuarians,  tit.  59,  §4.  tit.  65,  §  5.  The  hiftory  of 
Gregory  of  Tours  j  and  tljc  Capitulary  of  the  year -803,  sodded  jLo 

:  ^  \  I  .      plained 
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Book  plained  of  by  the  nobility.  This  cu(tom  was  de- 
Chap.  !«•  ri^cd  from  the  fpirit  of  the  Barbarian  laws,  and 
from  the  eftabli(hment  of  negative  proofs.  But 
a  pra&ice  that  contributed  to  the  impunity  of  fuch 
a  number  of  crimin^Is^  having  given  fome  people 
reafon  to  think  it  was  proper  to  make  ufe  of  the 
fanftity  of  the  churches,  in  order  to  ftrike  terror 
into  the  guilty,  and  to  intimidate  perjurers,  the 
clergy  mainuined  this  ufage,  and  the  praftice 
which  attended  it  ;  for  in  other  refpefts  they  were 
abfolutely  averfe  to  negative  proofs.  We  find  in 
(QChap.  Beaumanoir  (^),  that  this  kind  of  proof  was  never 
I9.p««*  allowed  in  ecclefiaftic  courts;  which  contributed 
greatly,  without  doubt,  to  its  fupprieffion,  and  to 
weaken,  in  this  refpeiSt,  the  regulation  of  the  codes 
of  the  Barbarian  laws. 

This  will  convince  us  more  ftrongly  of  the  con- 
nexion between  the  ufage  of  negative  proofs,  and 
that  of  judicial  combats,  of  which  I  have  faid  fa 
much.  The  lay  tribunals  adniitted  of  both  3  and 
both  were  rejefted  by  the  ecclefiaftic  courts. 

In  chufing  the  trial  by  duel,  the  nation  fol* 
jbwed  its  military  fpirit ; '  for  while  this  was  efta- 
blifhed  as  a  divine  decifion,  the  trials  by  the  crofs^ 
by  cold  or  boiling  waters,  which  had  been  alf6 
regarded  in  the  fame  light,  were  aboli(hed. 

Charlemaign  ordained,  that  if  any  difference 
(hould  arife  between  his  children,  they  (hould  be 
terminated  by  the  judgment  of  the  crofs,  Lewis 
the  Debonnaire  *  confined  this  judgment  to  eccle- 
fiaftic  affairs  \  his  fon  Lotbarius  aboiiftied  it  in  all 


*  We  find  his  conftitutions  inferted  in  the  law  ol>  the 
baidsy  and  at  the  end  of  th^  Salic  laws. 

cafes 
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is^s  :  iuy, \he  fgpprcffcd  -f  even  the  trial  by  qold  ^^^^h 
v;atpr-  ....  Chap.  1^! 

.    I  do  hot  prctchd  to  fay,  that  at  i  time  whe;i  fo 
few  ufages  .were  uhiverfally  received,    thcfe  trials 
^^re  npt  jrcvivcd  iii  foixie  churches;  efpecially  a^  , 
they  arc  mentioned  in  a  charter  (*)  of  Philip  Au-  (0 1"  tb^ 
guftus  :.  ijut  I  affirm,  they  were  very  feldom  prac-  ^^'^  '**^^ 
tifcd.     Bcaymajdoir  (^),  who  lived  at  the  time  ofp^"^- 
S.  Lewis,  and  a  JittJc  after,  enumerating  the  differ-  Beau- 
cnt  kinds  of  trial,  mentions  that  of  judicial  corii-  ^Jl[p^    ,• 
Jjat,  but  act  a  wor(l  of  the  others.  '  ^ 

CHAP.     XiX. 

if  new  Reafan  of  the  Difufe  of  the  Salic  and 
Roman  Laivs,  as  alfo  of  the  Capitularies^ 

T  HAVE  already  imentioncd  th^  reafons  thatoc- 
^  cafioncd  the  difufe  of  the  Salic  and  Romani 
,  laws,  as  alfo  of  the  Capitularies  -,  hefe  I  ftalt 
add,  that^  Che  prittcip^l  caufe  was  the  great  cxteuc 
given  to  judiciary  combats.' 

As  the  Satic  laws  did  not  a^mit  of  this  cuftom,' 
they  .became  in  fom'e  meafure  ufelefs,  arid  fell  int<* 
bblivtan.  In  Hke  mariner,  the  Roman  laws,  which 
il(b  reje<^ed  this  tuftonf),  were  laid  afide :  theii 
whole  attention  was  then  taken  up  in  cftabliQiing 
the  law  of  judicial  combats^  and  in  forming  a 
proper  digeft  6f  the  feveral  cafes  that  might  hap- 
pen on  thofe  occafions.  The  .regulations  of  the 
Capitularies  became  likcwife  of  no  manner  of 
icrvice.     Thus  it  is,  that  fiich'  a  ourobef  of  law^ 

^.  lit.  55.  %  31. 

Vpt.  II.  X  Joft, 


30&  THE    S^T  I  R  IT 

X  Vif  '^^  all  their  authority,  without  our  being  abk  to  tell 
Chap.  19.  the  precifc  time  in  which  it  was  loft ;  they  fclf 
into  oblivion,  arid  we  cannot  find  any  others  that 
were  fubftiturcd  in  their  place; 

Such  a  nation  had  no  need  of  written  laws;  hence 
its  written  laws  might  very  eafily  fall  into  difufe. 

If  there  happened  to  be  any  difputei  between 
two  parties,  they  had  only  to  order  a-  (ingle  com- 
bat. For  this  no  great  knowledge  or  abilities  were 
rcquiGte'.       •  ^ 

All  civil  and  criminal  anions  are  reduced  .to 

fafts.     It  is  upon  thefe  fafts  they  fought ;  and 

not  only  the  fubftance  of  the  affair,  but  likewife 

the  incidents  and  imparlances  were  decided  by 

n.chap.  combat,  as  Beaumanoir  (*)  .pbferves,  who  produces 

309  and     feveral  mftances. 

^'°'  I    find    that    cowards   the    comme;ncement  of 

the  third  race,  the  jurifprudence  of  thofe  tinies 
related  entirely  to  perfonal  quarrels,   and  was  go- 
verned by  the  point  of  honour.     If  the  judge 
was  not  obeyed,  he  infifted  upon  fatisfadion  from 
.^.  ^j^^^    the   perfon  that  contemned    his  authority.      At 
ferof       Bourges>  if  (*)  the.  provoft  had  fummoned  aperr- 
the^Fat, Tn  ^^^j  ^"^  he  refufed  to  corpe :  his  way  of  procee4- 
they^ar  '  ing  was,  to  tell  him,  "  I  fent  for  thce^  md  thou 
the  col-     "  didjl  not  think  it  worth  tky  ^hile  to  come  -,   /  de- 
ofordi-    "  ^^^^  therefore  fatisfa£lion.  for  this  thy  contempt'* 
mnces.     Upon  v^hich  they  fought.    Lewis  the  Fat  reformed 
J,2jS-r.  this  cuttom  C). 

tcrof  The  cuftom  of  legal  dpels  prevailed  ait  (")  Or- 

YoTing,  fn  leans,  even  in  all  demands  of  debt.  Lewis  the 
theVC  Young  declared,  that  this  cuftom  Ihould  take 
legion  pf  place  only  when  the  demand  exceed  five  fous, 
ordjnaft.  rp|^jg  Qf^inancc  was  a  local  law  \  for  in  St.  Lewis's 

time 
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time  0  it  w^s  fufficiciit  t|iat  the  value  was  more  xxviir 
more  than  twelve  dcniers.     Beaumandir  (**)  heard  Chap.  10. 
a  gentleman  of  the  law  affirm,  that  formerly  there ^^jfj^^j^^ 
had  been  a  bad  cu(l:om,  in   France,   of  hiring  anoir,chap. 
champion  for  a  cert^n  time  to  fight  their  bat-^J^,^^^' 
ties  in    all  caufcs.     This   (hews  that   the  ufageC)Secth« 
of  judiciary  combats  mufl  have  had  at  that  time  a  Beau- 
prodigious  extent.  if^^^t^ 

pag.  zojt 

C  H  A  p.     XX. 

Origin  of  the  Point  of  Honour, 

WE  meet  with  inexplicable  enigmas  in  the 
codes  of  the  laws  of  the*  Barbarians.    The 
law  of  (^)  the  Frifians  allows  only  half  a  fou  in(p)  Addi- 
compoiition'to  a  pcrfor\  that  had  been  beaten  withJJJjJ*^j"' 
a  ftick',  and  yet  forever  fo  fmall  a  wound  itlemari, 
allows  more.     By  the  Salic  law,    if  a  freeman^"'  ^' 
gave  three  blows  with  a  flick  to  another  freeman, 
he  pSiid  three  jfous ;  if  he  drew  blood,   he  was  pu- 
nifhed  as  if  he  had  wounded  him  with  (lee),  and 
he  paid  fifteen  fous :   thus  the  punifhment  was 
proportioned  to  the  greatnefs  of  the  wound.     The 
law  of  the  Lombards  (*5)  eftablilhed  different  com- O)  Bookie 
pofitioiis  for  one,  two,  three,  four  blows  ;  and  fo'*^'^*^^' 
ofi.     At  prefent,  a  fingle  blow  is  equivalent  to  a 
hundred  thoufand. 

The  conftitution  of  Charlemain  infcrtcd  in 'the 
la^  (')  of  the  Lombards,  ordains,  that  thofe  who  (;) Book  t. 
•were  allowed  the  trial  by  combat,  fliould  fight^^'*^*^*^* 
with  baftons.  Perhaps  this  was  out  of  regard  to 
the  clergy ;  or  probably,  as  the  ufage  of  legal 
duels  gained  ground,  they  wanted  fo  render  them 
X  2  '"     lefs 
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ixviu  ^^^*  faftguinary.    The  capitulary  of  •  Lewis  the: 
Chap.  lo.  Debonnaire,  allocs  the  liberty  of  chafing  to  fight 
either  with  the  fwbrd  or  bafton.     In  procefs  of  . 
time  none  but  bondmen  fought  with   the  baf^^ 
<•)  ^te      ton  (•). 

?!?J^V«      Here  I  fee  the  firft  rife  and  formation  of  the 

^4  pag*    particular  iirticles  of  our  point  of  hditour.    The  ac<- 

^*^*  "     cufer  began  with  declaring  in  the  prefence  of  thte 

judge,  that  fuch  a  perfon  had  committed  fuch  an 

aftion ;    and  the  accufed  made  anfwer,   that  he 

(0  Ibid,    lied  (^)  ;  upon  which  the  judge  gave  orders  for 

the  duck     It  became  then  an  eftablr(hed  rule,  that 

whenever  a  perfon  had  the  lye  given  him^  it  was 

incumbent  on  him  to  fight. 

0)  s«e  Upon  a  man's  declaring  he  wbuld  Q  fight,  he 

ii6ir,chap. could  not  afterwards  depart  from  his  world;  if  he 

•nd*^»  *^did,  he  was  condemned  tq  a  penalty.     Hence  this 

ruie  enfued,  that  whenever  a:peribn  had  engaged 

his  word,  honour  ^rbad  him  to  recal  it. 

Gentlemen  *f*  fought  oiie  another  on  hotfebacic, 
and  armed  at  ^11  points  *,  villains ^I  fought  on  foot, 
and  with  baftons.  Hence  it  followed  that  the  baf- 
ton  was  looked  upon  as  the  inftrument  of  infults 
'  and  affronts ;  H  b^caufe  to  ftrike  a  man  with  it, 
was  treating  him  like  a  villain. 

None  but  villains  fought  with  their  §  faces  un- 
covered 5  fo  that  none  but  they  could  receive  a  blow 

*  Added  to  the  Salle  laW  in  Sj^. 

f  See  in  regard  to  the  arms  oF  the  combatantSj  Beauinanoir 
cbap.  6i.  pag.  308.  and  chap.  64.  pag.  328. 

X  Ibid.  chap.  64.  pag.  32 S.     See  alfo  the  charters  bf  S.  Aiibxii 
of  Anjou,  quoted  by  ^alland,  pag.  2^63.  ^ 

II  Among  the  Romans  it  was  not  infamous  to  be  beaten  w7th 
a  fiicky  lege  iffusfuftium,    De  iis  qui  notontur  infanua. 
-  .  %  They  had  only  the  ballon  and  buckler,    £eaumahoio  ^^s^? 

*4«  P«g«  3*8.. 
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on  the  face     Therefore  a  box  on  the  car  became  xxviM* 
an  injury  that  muft  be  expiated  with  blood,  be-  Cbap.  %q. 
caufe  the  perfpn  who  received  it,  had  be^^n  treated 
as  a  villain. 

The  fewral  people  of  Germany  were  no  Icfs  fcn- 
fible  than  we^  of  the  point  of  honour ;  nay,  they 
were  more  fo.     Thus  the  moft  diftant  relations 
took  a  very   confiderable  (hare  to  themfelves  in 
every  affront,  and  on  this  all  their  codes  afe  found* 
cd.     The  law  C)  of  the  Lombards  ordains,  that,g>^J; 
whofoever  goes  attended  with  fcrvahts  to  beat  a 
man    by  furprife,    in  order  to    load  him   with 
ihame,  and  to  render  him  ridiculous,  fhould  pay 
half    the    compoiition  which  he    would   owe   if 
he  had  killed  him  (J)\  and  if  through  the  fame  (0Bo6k  i» 
motive  he  tied  or  bound  him,  he  would  pay  three  ****^''*** 
quarters  of  the  fame  compofition. 

Let  us  then  conclude  that  our  forefathers  were 
extremely  fenfible  of  affronts ;  bu^  that  affronts  - 
of  a  particular  kind,  fuch  as  being  ft  ruck  with 
a  certain  inflrument  on  a  certain  pare  of  the  body, 
and  in  a  certain  manner,  were  as  yet  unknown  to 
them.  All  this  was  included  in  the  affront  of 
being  beaten,  and  in  this  cafe  the  proportion  of 
rfie  excefs  tronftituted  the  greatnefs  of  the  outrage. 

C  HAP.    XXI. 

jd  new  Rejle^ion  upfin  the  Point  of  Honour 
among  the  Germans. 

Tl*  was  a  great  infamy ^^  fays  Tacitus  (*),  ajnong  (»)  m 
"^   the  (jermans  for  a  p  rfon  to  leave  his  buckler  be-  ^J^^. 
hfnd  him  in  battle  ;  for  which  reafon  many  after  a  rm* 
misfortune  of  this  kind  have  dejtroyed  thepifelves. 
X  3  Thus 
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^vni  '^^"^  ^^  ancient  Salic  law  (*)  allows  a  compofi- 
Chap.  II.  tion  of  fifteen  fous  to  any  perfon  that  had  been  in- 
plaV^^  jurioufly  reproached  with  having  left  his  buckler 
hgis  ^tf-    behind  him. '  '  ' 

^^^^'  When  Charlemain  *  amended  the  Salic  law,  he 

allowed  in  this  Cafe  no  more  than  three  fous  in 
compofition.  As  this  prince  cannot  be  fufpefted 
of  having  had  a  dcfign  to  enervate  the  mili- 
tary difcipline  ;  it  is  manifeft  that  fuch  a  change 
[[  was  owing, to   that  of  arms,  and  that  from   this 

change  of  arms  a  great  number  of  ufages  derive 
their  origin* 

CHAP.      XXII, 

'  '■  '  Of  the  Manners  relative  to  judicial  Combats, 

OU  R  connexions  with  the  fair  fex  are  founded 
on  the  pleafure  of  enjoyment ;  on  the 
happinefs  of  loving  and,  being  beloved ;  and  like- 
wife  on  the  ambition  of  pleafing  the  ladies,  bccaufe 
they  arc  the  bed  judges  of  fome  of  thofe  things 
which  cOnftitute  pcrfonal  merit.  This  general  de- 
iite  of  pleafing  produces  gallantry,  which  is  not 
love  itfelf,  but  the  delicate,*  the  volatile,  the  per- 
petual diflembler  of  love. 

According  lo  the  diflferent  circumftanccs  of ^every 
country  and  age,  love  inclines  more  to  one  of  thofe 
three  things  than  to  the  other  two.  Now  I  main- 
**  tain,  that  the  prevailing  fpirit  at  the  time  of  our 
judicial  connbats,  muft  naturally  have  been  that  of 
gallantry, 

*  We  have  both  the  ancient  law  and  th^t  which  was  amended 
b/  this  prince. 

I  6nd 
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X  find  in  the  law  of  the  Lombards  (^)i  that  ^xvuf 
if  one  of  the  two  champions  was  found;  lo  havechap.  z%. 
any  magic  herbs  about  him,    the  judge  order- ^j^^^^^'*' 
ed  them  to  be   taken    from   him,    and  obliged  i  u. 
him  to  fwear  he  had  no  more.     This  law  could  be 
founded  only  on  the  vulgar  opinion  ;  it  was  fcar^ 
the  fuppofed  contriver  of  fuch  a  number  of  inven- 
tions, that  made  them  imagine  this  kind  of  pref- 
tiges.     As  in  the  Angle  combats>   the  champions 
were  armed  at  all  points  ;  and  as  with  heavy  arms» 
both  of  the  ofFenfive,and  defenfive  kind,  thofe  of 
a    particular    temper  and   force  w^re   of  infinite 
advantage  j    the  notion  of  fome  champions  hav- 
ing inchanted  arms,  muft  certainly  have  turned 
the  brains  of  a  great  many  people. 

Hence  arofe  the  marvellous  fyftem  of  chivalry. 
The  minds  of  all  forts  of  .people  quickly  imbibed 
thefe  extravagant  ideas.  Then  it  was  they  had 
the  romantic  notions  of  knight-errants,  necro- 
mancers, and  of  fairies,  of  winged  or  intelligent 
horfes,  of  invifible  or  invulnerable  men,  of  ^magi- 
cians who  concerned  themfelves  in  the  birch  and 
education  of  great  perfonages,  of  Enchanted 
and  difinchantcd  palaces,  of  a  new  world  in  the 
tnidA  of  the  old  one,  the  ufual  courfe  of  na- 
ture being  left  only  to  the  lower  ciafs  of  man- 
kind. 

Knight-errants  ever  in  armour,  in  a  part  of  the 
world  abounding  with  caftles,  forts/ and  robbers, 
placed  all  their  glory  in  punifiiing  injuftice,  and  in 
*  protefting  weakneis.  Hence  our  romances  are 
full  of  gallantry  founded  en  the  idea  of  love 
joined  to  that  of  ftrength  and  protedion. 

X"4  Such 


^'■f 
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tjcvnf.      ^^^^  ?^^?  f^^  ofiginal  of  gallantry,  when  tl<cy 
Cbap.  %i.  formtrd  the   notion  of  an  extraprdinary  race  of . 

*  men,  who  at  thp  figlit  of  a  virtuous  and  'beauti* 
ful  lady  in  dif^refs,  were  inclined  to  expofc  thctti- 
ifelvcs  to  all  hazards  for  her  fa{cc,  and  to  en- 
deavour to  pleafe  her  in  the' common  aiftions  of 

,  life.     ■    -  '^   ^-^      •  •    "        ''    • 

'  .    Our  romances  flattered  t|iis  defire  of  pleafing 
ind  conimunicated  to  a  part  of  Europe  that  fpiri^ 
of  gallantry,  which  we  may  venture  to  affirm  wai 
very  little  known  to  the  ancients." 
'   The  prodigious  luxury  of  that'  iramenfe  city 

•  Rome  encouraged  fenfible  pleafures*.  The  tran- 
quility of  the  plains  of  Greece  gave  rife  to  ten*- 
dcr  *  and  aniorous  fentiments.  \The  idea  of 
knight  -  crrants,  proteftors  of  the  virtue  ^nd 
beauty  of  the  fair-fex,  was  produftive  of  gal- 
lantry.   '■'.     ■  ■  "   •  .'• 

'  This  fpirit  was  continued  by  the  cuftom  of 
f6ufnaments,  which  uniting  the  rights  of  valour 
and  love,  added  ft  ill  a  confiderable  importance  to 
gallantry.       * 

CHAP,    xxiir. 

,  Of  the  Code  of  Laws  on  judicial  CombaU. 

Come  perhaps  will  have  a  curiofity  to  fce*this 
~.  abominable  cuftom  of  judiciary  combafreduceci 
to  principle,  and  to  find  a  code  of  fuch  extraordi- 
riaty  laws.  Men,  though  reafunable  in  the  main, 
reduce  their  very  prejudices  to  rule.  Nothing  wasf 
hiore  contrary  to  good  fenfe,  than  thofe  combats : 
'  ^pd  jret  when  onrt  this  point  was  laid  dpwn,  a  kind 
f  See  the  Q^e^k  romsuicea  of  the  middle  age. 

>  '•    »-  -  ^-  •  •     '^-  -  '"    -  '  ••^•-  -  ■         of 

,  i 
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of  piHid<|rtti^  iwanagement  was  ofcd  in  farrylng  it  ^y|.J^ 
into  ejcccmioft.  Chap,  »^ 

In  order  to  be  thoroughly  acquainted  irith  the 
jurifprudence  of  thofe  times,  itiis  neceifary  to  read 
ii?ith  attention  t1:ie  regolations  of  St.  Lewis,  who 
tnade  fuch  great  changes  in  the  judiciary  order. 
l)efontainc$  was  cotcmpofary  with  that  prince  t 
^aumanoir  wrote  after  *  him  ;  aod  the  reft  lived 
lince  hi*  time.  W*  miift  therefore  look  for  thf 
ancient  practice  in  the  amendments  that  hare  been 
iwde  of  it- 

CHAP.    XXIV. 

l^ules  ejiablijhed  in  the  judicial  Combat. 

'\JiT  HEN  there  happened  (•)  to  be  fcreral  ac-  (c)  Bem- 
yy    cufers,  they  were  obliged  to  agree  among  ^j*"®^^* 
Ihemfelycs  that  the  aAion  might  be  carried  on  bjpag.  40I 
a  fingte  profecutor ;  and  if  they  could  not  agree^  ^  ^'' 
the  perfon  before  whom  the  adlion  was  brought, 
appointed  one  of  them  to  profccutc  the  quarrel. 

When  (*)  a  gentleman  challenged  a  villain,  he  (->  ibid. 
was  obligee^  to  prcfent  himfelf  on  foot  with  buck-  ^^'  ^J*  - 
ier  and  bafton  ;  but  if  He  came  on  horfeback,  and 
armed  like  a  gentleman,  they  tQok  hts  horfe  and 
hi^  arms  from  him  ;  and  ftrippiog  him  to  his 
fhirt,  they  compelled  him  to  fight  in  that  condition 
with  the  villain.    ' 

Before  the  combat  the  (*)  magiftrates  ordered  (•)  iwd. 
three  banns  to  be  publilhed.     By  thg  firft  the  rela-  P^^'  "^^ 
tions  of  the  parties  were  commanded  to  retire; 
by  the  fecond  the  people  were  warned  to  be  fileht.; 
^nd  the  third  prohibited  the  giving  any  afliftanoe 
•  In  the  year  laSj,' 

to 
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xxvni.  ^^  ^^*^^  ^^  ^^^  parties,  under  fevcre  penalties ; 

Cbap.  4- nay,  even  on  pain  of  death,  if  by  this  affiftance 

either  of  the  combatants  fhould  happen   to    be 

vanquifhed. 

v(0  Beiu-       The  officers  belonging  to  the  civil  magiftratc  C) 

Thz^^e     g"*^^^  ^^®  '^ft  ^^  inclofure  where  the  battle  was 

pag.  330.  fought ;  and  in  cafe  either  of  the  parties  declared 

himfelf  defirous  of  peace,    they  took  particular 

notice  of  the  adbuai  ftate  in  wKich  things  ftood  at 

that  very  moment,  to  the  end  that  they  might  be 

reftored  to  the  fame  (ituation,  in  cafe  they  did  not 

(«)  Ibid,   come  to  an  accommodation  (^). 

When  the  pledges  were  received  either  for  a  crime 
or  for  falfe  judgment,  the  parties  could  not  make 
up  the  matter  without  the  confent  of  the.  lord  :  and 
when  one  of  the  parties  was  overcome,, there  could 
be  no  accommodation  without  the  permifllon  of 
the  coun^  '^,  which  had  fome  analogy  to  our  let^ 
ters  of  grace. 

But  if  it  happened  to  be  a  capital  crime,  and  the 
lord,  corrupted  by  prefents,  confented  to  an  ac- 
commodation ;  he  was  obliged  to  pay  a  Bne  of 
fixty  livres,  and  the  right  f  he  had  of  pu- 
niihing  the  malefaftor  devolved  to  the  count. 

There  were  a  great  many  people  incapable  either 
of  offering,  or  of  accepting  battle.  But  liberty 
was  given  them  in  trial  of  the  caufe  to  chufe  a 
champion ;  and  that  he  might  have  a  ftronger 
intereft  in  defending  the  party,  in  whofe   behalf 

•  The  great  vaffals  had  particular  privileges. 

•f:  Beaumanoir,  chap.  64.  pag.  330.  fays,  he  loft  bisjarifdic- 
tion  :  thefe  words  in  the  authors  of  thofe  days  have  not  a  general 
fignification,^  but  a  iignificanon  limited  to  the  affair  in  queftion. 
Pe£ontaines/  chap.  21.  art.  29. 

-  he 
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he  appeared,  his  hand  was  cut  off  if  he  loft  the  i%,?* 

battle*.  Chap.a^. 

When  capital  laws  were  made  in  the  laft  century 
againft  duels,  perhaps  it  would  have  been  fufficient 
to  have  deprived  a  warrior  ofv  his  military  capa-  • 
city,  by  the  lofs  of  his  hand  ;  nothing  in .  general 
being  a  greater  mortification  to  mankind  than  to 
furvive  the  lofs  of  their  charafter. 

■    When  C)  i"  capital  cafes  the  duel  was  fought  (>>)  Bean* 
by  champions,  the  parties  were  placed  where  they  S*^*^ 
could  not  behold  the  battle;    each  was   bound  pa^g*  3S«« 
with  the  cord  that  was  to  be  ufed  at  his  execution, 
in  cafe  his  champion  was  overcome. 

The  perfon  overcome  in  battle,  did  not  always 
lofe  the  point  contefted  ;  iff,  for  inftance  (*),  they  O  ^^d. 
fought  on  on  imparlance,  he  loll  only  the  im-p4^3«9- 
parlance. 

^     CHAP;     XXV. 

Of  the  Bounds  prefcribed  to  the  Cujlom  ofjudi-' 
cial  Combats. 

WHEN  pledges  of  battle  had  been  received 
upon  a  civil  affair  of  fmall  importance,  the 
lord  obliged  the  parties  to  withdraw  them. 

If  a  fafl:  was  notorious  Q)\  for  inftance,  if  a^J"^'^^- 
man  had  been  affafTinated  in  the  open   market-  pag.  sot- 
place,  then  there  was  neither  a  trial   by  witneffcs,  ^^^'^^ 
nor  by  combat  -,   the  judge  gave  his  decifion  from  ajj. 
the  notoriety  of  the  faft. 

When  the  court  of  a  lord  had  often  determined 

♦  This  cuftom,  which  we  meet  t<>th  in  the  capitularieSy  wa» 
ftill  fubiifting  at  the  time  of  JBeaumanoir*    See  chap.  6i.  pag. 

after 
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^Sy^^^  after  the  faine  maimer,  and  the  tifage  was  thus 
Cbap.  25.  known  (09  the  lord  refufed  to  grant  the  parties  the 
OBeau-  privilege  of  duelling,  to  the  end  that  the  ufages 
^%.  61,  might  not  be  aUered  by  the  different  fu(xe&  of 
SfX'  the  combats.  ^ 

l^foa-         They /Were  not. allowed  to  infift  upon  duelling 
SiTp.%».  ^^t  for  (™)  themfelves,  for  fonie  one  belonging  to- 
,art.  *4-     their  family,  or  for  their  liege  lord.-  - 
fi^pl^i.       ^^^^  t^^  accufed  had  been  acquitted  ("),  an- 
pa^.  3»s*  oth^r  relation  could  not  infill  on  fighting  him  i 
rt  Ibid,  othcjwifc  difputes  would  never  be  termmated. 

If  a  perfon  appeared  again  in  public,  whofe  re^ 
lations,  upon  a  fuppofition  of  his  beipg  murdered, 
wanted  to  revenge  his  death  ;  there  was.  then   no 
(*y  Ibid.  I'oom  tor  a  combat :  the  iame  may  be  faid  (^)  if 
by  a  notorious  abfence  the  faft  was  proved  to  bf 
impoffible. 
(p)  Ibid.        If  a  man  C)  who  had  been  mortally  wounded, 
I»g'  J*S'  had  difculpatcd  before  his  death  the  perfon  accufed, 
and   named  another^  they  did  not  proceed  (o  a 
dqel ;  but  if  he  had  mentioned  nobody,  his  decla- 
ration was  looked  upon  only  as  a  forgivenefs  on 
his  death-bed  5    the  profecution  was  cpnunued, 
and  even  among  gentlemen  they  could  make  war 
againft  each  other. 

When  there  was  a  war,  and  one  of  their  rela- 
tions had  given  or  received  pledges  of.  battle,  the 
right  of  war  ceafed  ;  for  then  it  was  thought  that 
•  the  parties  wanted  to  purfue  the  ordinary  courfc  of 
juftice  i  therefore  he  that  continued  the  war  would 
have  been  fentcnced  to.  repair  all  damages.  . 

Thus  the  praftice  of  judiciary  combat  had  this 
advantage,  that  it  was^  apt  to  chaage  a  genehal 
into  8  panicular  quarrel,  to  reftore  the  courts  of 

judicature 
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judicature  to  their  authority,  and  to  reduce  to  t  ?j^j,f 
civil  ftace  thofe  who  were  no  longer  governed  butchap«ft$. 
by  the  law  of  nations. 

As  there  are  an  infinite  nunnber  or  vfik  things 
that  are  managed  in  a  very  fool^  manner ;  fo 
there  are  many  foolifh  things  tj^acare  very  wifely 
conduced.  / 

When  a  man  ("*)  who  was  appealed  of  a  crime,  W  B«i». 
vHibly  fee  wad,  that  it  had  been  committed  by  the^^^*^*^^ 
appellant  himfelf,  there  could  be  then  no  pledges  p«£- s*4- 
of  battle  ;  for  there  is  no  criminal  but  would  pre- 
fer a  duel  of  uncertain  event  to  a  'certain  pu- 
nifhment. 

There  were  nx>  duels  (')  in  aflfairs  decided  by  ar-  (r)  ]bia« 
biters,  nor  by  ecckHaftic  courts  :  nor  in  cafes  rc-P^-  5*5^ 
ladng  to  wonnens  dowries. 

A  woman^  fays  Beaumanoir,  tankot  fight.  If  a 
woman  appealed  a  perfon  without  naming  her 
champion,  the  pledges  of  battle  were  joot  ac- 
cepted. .  It  was  alfo  requifite  that  a  woman  ihouid 
be  authorized  (')  by  her  baron,  that  isi  by  ^r^^^ 
liufband,  to  appeal;  but  ihe  might  be  appealed 
without  this  authority. 

If  cither  the  appellant,  or  the  (^)  appel^lee  were(0iwd. 

under  fifteen  years  of  age,  there  could  be  no  com- ^f*^*^' 

bat.     They  might  order  it,  indeed,  in  difputes  re-  ^  **^ 

lating  to  orphans,  when  their  guardians  or  truftecsi„ve  iaid 

^  Were  willing  to  run  the  rilk  of  this  pnxxdure.         bliSr*** 

The  cafes  in  which  a  bondman  was  allowed  to 
Bght,  are,  I  think,  as  follows.  He  was  allowed 
to  fight  another  bondman  ;  to  fighr  a  frccdman, 
or  even  a  gentleman,  in  cafe  they  were  ap- 
pellarits  j  but  if  he  was  the  appellant  (")  Iwm-C")  J*^-*- 
iclf,  the  Qthcrs  might  refufe  to  fight i  and  ev^Hp^^j',,^' 
6  the 
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xxviiL  ^^^  .bondman's  lord  had  a  right  to  take  hini 
Chap.  &6.  out  of  the  court.  The  bondman  might  by  his 
(«)  Dcfon- lord's  charter  (')  or  by  ufage,  fight  with  any 
tta^%%.  freeman  ^  and  the  church  *  pretended  this  right 
•rt.  7.  for  her  bondmen^  as  a  mark  of  refpcft  t  due  to 
her  by  the  laity* 

CHAP.  xxyi. 

Of  the  judiciary  Combat  between  one  of  the 
Parties^  and  one  of  the  Witneffes. 

«?•  pJr  "CEAUMANOIR  informs  us  (0  that  a  per- 
315.  '  •*-'  fon  who  faw  a  witncfs  going  to  fwear  againft 
him,  might  elude  the  fecond,  by  telling  the 
judges,  .that  his  advetfaries  produced  a  falfe  and 
flandering  witnefs ;  and  if  the  witnefs  was  willing 
to  maintain  the  quarrel,  he  gave  pledges  of  bat- 
tle. They  troubled  themfelves  no.  farther  about 
the  inqueft  \  for  if  the  witnefs  was  ovcrcdme,  it 
was  decided,  that  the  party  had  produced  a  falfe 
witnefs,  and  he  loft  his  caufe. 

It  was  heceflary  the  fecond  witnefs  (hould  be  pre- 
vented from  fwearing ;  ^  for  if  he  had  made  his 
attcftation,  the  affair  would  have  been  decided  by 
the  dcpofuion  of  two  witneffes.  -  But  by  ftaying 
the  fecond,  the  depofition  of  the  firft  witnefs  was 
of  no  manner  of'  ufe. 

The  fecond  witnefs  being  thus  rejefted,  the 
party  was  not  allowed  to  produce  any  others,  but 
he  loft  his  caufe ;  in  cafe,    however,    there  had 

*  Haheani  beUandi  et  teflificandi  licentiam.    Charter  of  Lewis 
the  Fat,  iii  the  year  iiiS. 
t  Ibidem. 

I  been 
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been   no  pledges  of  batde,    he  might   produce  ^^ 
other  witneiles.  Chap^sd. 

Beaumanoir  obferves  (*)y  that  the  witnefs  might  (')  Cbap. 
fiiy  to  the  party  he  appeared  for,  before  he  naade  ^nS*^^^* 
his  depdfition  :  I  do  not  care  io  fight  for  your 
quarreU  nor  to  enter  into  any  debate  \  but  if  you. 
ore  willing  to  fland  by  me^  I  am  read^  to  tell  the 
truth.  The  party  was  then  obliged  to  fight  for 
the  witnefs,  and  if  he  happened  to  be  oycrcome, 
he  did  not  lofe  his  caufe  *,  but  the  witnefs  was 
rejefted. 

This^  I  believe,  was  a  limitation  of  the  ancient 
cuftom;  and  what  makes  me  think  fo,  is,  that  we 
find  this  ufage  of  appealing  the  witnefles,  eftabiflied 
in  the  laws  of  the  (')  Bavarians  and  (^)  Burgun-WTit-iS. 
dians  without  any  reftri6!ions.  0)Tit-4s. 

I  have  already  made  mention  of  the  cqnftitution 
of  Gundebald,  againft  which  Agobard  f  and 
S.  Avitus  X  "^^^^  ^^^^  ^^"^  complaints.  ^'  fVhen 
**  the  accufed  (fays  this  prince)  produces  witneffes 
**  to  fivear  that  he  has  not  committed  the  crime ^  the 
•*  accufer  may  challenge  one  of  the  witnfffes  to  a  com- 
**  bat ;  for  it  is  very  jujl^  that  the  perfon  who  has 
**  offered  to  fwear^  and  has  declared  that  he  was 
•*  certain  of  the  truths  fhould  make  no  difficulty  io 
"  maintain  it**  Thus  the  witnefles  were  de- 
prived by  this  king  of  every  kind  of  fubterfuge  to 
avoid  the  judiciary  comba^t. 


•  But  if  the  battle  was  fought  by  champions,  the  champion 
that  was  overcome  had  his  hand  cut  off.         -    ,    ■ 

t  Letter  to  Lewis  the  Debonnaire. 

X  Life  of  S.  Avitus, 

C  H  A  P. 
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Of  ihe  judicial  Combat  between:  one  of  the  Par-^., 
ties,  and  one  of  the  hords  Peers.  Appedl  (^ 
falfe  Judgment. 

yxnn.    A  Sth«  nature  of  judidal  combats  was  to  ter- 

Chap. »7-  XX  minate  the  affair  for  ever,  and  was  incompa- 

LanorrJ    tible  with  (*)  a  new  judgment,  and  new  profecu* 

chap, ».    tions  J  an  appeal,  fuch  as  is  eftabliflied  bj^  the  Ro« 

man  and  Canon  laws,  that  is,  to  a  fuperior  courts 

in  order  to  rejudge  the  proceedings  of  an'  inferior, 

was  a  thing  unknown  in  France. 

This  is  a  form  of  proceeding  to  which  a  warlike 
nation,  entiFely  governed  by,  the  point  of  honour, 
was  quite  a  flranger ;  and  agreeably  to^  this  irery 
^h  '^*6*    fpirit,  the  fame  methods  <'*)  were  uied  againft  the 
pag.  3i«!  judges,  as  was  avowed  againil  the  partes, 
pa  .   's/*     An  appeal  among  the  peopte  of  this  nation  waa 
ti  challenge  to  Bght  with  arms^  a  challenge  decided  ^ 
'^y  blood,  and  not  by  an  invitation  to  a  pap^ei". quar- 
rel, the  knowledge  of  which  was  deferred  to  iuc- 

Thus  S.  Lewis  in  his  inftitu(ions,  ia^s,  that  an 

'  appeal  includes  both  felony  and  iniquity.     Thus' 

O  Bcatf.  Bcaumanoir  tells  us,  that  if  a  vaffal  ]^)  wanted  to 

chap?'ii.  ^^^  his    complaint  of. an   outrage   committod 

pag.  316.  againft  liim  by  his  lo^d,  h*  was  firft  obliged  <o 

and  chap,  denounct  that  lie  quitted  his  fief;  after  which  he 

^7  p*g.    appealed    to   his   lord    paramount,    arid  oflFered* 

pledges  of  battle.  ,  In  like  manner  the  lord  re-   , 

nounced  the  homage  of  iiis  vaflal^  if  he  appealed 

iiioi  before  the  count. 

A  vaflkl 
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A  vaflalto  appeal,  his  lord   of  falfe  judgment,   Book 
^iis  telling  Hirti,  that  his  fentence  was  unjuft  and  (f^fp^i^^ 
feialicious  :   now,  to   utter   fuch  words  againft  his 
jlord,  was  ih  feme  iheafure  committing  the  crime 
of  felony. 

Hencci.  inftead  of  bringing  an  appeal  of  falfe 
judgment  againft  the  lord,  who  appointed  and  di- 
1-cfted  the  court,  they  appealed  the  peers  of  whom 
the  court  itfelf  was  formed  :  by  which  means  they 
avoided  the  crinie  of  felony  5  for  they  infulted 
bnly  their  peers,  with  whom  they  could  always 
account  for  the  affront* 

It  was  a  very  (*)  dangerous  thing  to  appeal  the  (?)  Beau* 
peers  of  falfe  judgment.     If  the  party  waited   tilj^^^^'^^'^ 
judgment  was  pronounced,  he:  was  oblig-ed  to  fight  page  513. 
them  all  (''),    when   they  ofFeted    to   make  good  CO  ibi<!. 
their  judgment.      If  the  appeal  was  made  before  ^*^*  ^*** 
all   the  judges  had   given  their   opinion,  he  was 
obliged  to  fight  all  who  had  agreed  in  their  judg- 
iuent.'     To  avoid  this  danger,    it   was   ufual   to 
petition  the  lord  (^)  to  direft  that  each  peer  (hould  (')  Tbid. 
give  his  opinion  out  loud  ;  and  when  the  firft  had  p^gc/14, 
pronounced,  and  the  fecond  was  going  to  do  the 
famcj  the   party   told   him  that   he   was  a  liar,  a 
Jcnave,  and  a  flanderer,  and  then  he  had  to  fight 
only  with  that  peer. 

Defontaines  ^  would  have  it,  that  before  an  ap- 
peal was  made  of  falfe  judgment,  it  was  cuf- 
tomary  to  let  three  judges  pronounce  •,  and  he  does  * 
not  fay,  that  it  was  neceffary  tp  fight  them  all 
three,  much  lefs  that  there  was  any  obligation  to 
fight  all  thofe  who  had  declared  themfclves  of  the  , 

*  Chap.  ai.  art/ 1,  lo,  and  xi.  be  fays  only^  tliat  each  of  them 
way  allovvei^  a.fin^JlllgjG^. 

Vpj..  II.  Y  fame 
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Book   fame  opinion.     Thefe  differences  arife   from  this. 

Chap,  ^^\  ^hat  there  were  few  ufages  exa(5lly  ii>  all  parts  the 

fame  5  Beaumanoir  gives  an  account  of  what  paflcd 

in  the   county  of  Clermont ;  and  Defontaines  of 

what  was  praftifed  in  Vcrmandois. 

{y)  Beau-       When  C')  one  of  the  peers  had  declared  that 

^a^^*?i.  ^^  would  maintain  the  judgment,  the  judge  or- 

page  314.  dered  pledges  of  battle  to  be  given,  and  likewife 

took   fecurity  of  the    appellant,    that  he   would 

maintain  his  appeal.     But  the  peer  who  was  ap-^ 

pealed  gave  no  fecurity,  becaufe  he  was  the  lord's 

vaffal,  and  was  obliged  to  defend  the  appeal,  or 

to  pay  the  lord  a  fine  of  fixty  livres. 

0)  Ibid.        If  the  (^)   appellant^  did   not    prove   that   the 

taincs,     judgment  was  falfe,  he  paid  the  lord  ia  fine  of  fixty 

chap.  2z.   livres,"  the  fame  fine  (™)  to  the  peer  whom  he  had 

(m)  D^.     appealed,  and  as  much  to  every  one  of  thofe  who 

lontainet,  h^j  openly  confcnted  to  the  judgment. 

art.  9.    *       When  a  perfon  violently  fufpefted  of  a  capital 

crime,  had  been  taken  and  condemned,  he  could 

(")  Beau-  make  no  appeal  (")  of  falfe  judgment :  for  he  would 

chap^6w  always  appeal  either   to  prolong  his    life,  or   to 

pageji6,  get  an  abfolute  difcharge. 

(°)  Ibid.         If  a  perfon  (*")  faid  that  the  judgment  wa^  falfe 
chap.  16.  ^j^jj  )^^^    ^^^  ^jjj  ^Q|.  Qffgj.   jQ  xnake  his  words  ^ 

and  p^-  good,  that  is  to  fight,  be  was  condemned  to  a  fine  of 
ciiap!"^!'  fi^  ^^^^»  ^f  ^  gentleman ;  and  to  five  fous,  if  a  bond- 
art.  n.  man,  for  the  injurious  expreflions  he  had  uttered. 
(p)D^fon-  The  judges  or  peers  (^)  who  were  overcome, 
dia"*  forfeited  neither  life  nor  limbs ;  but  the  perfoa 
art.  7.  *  who  appealed  them  was  puni(hed  with  death,  if  it 
happened  to  be  a  capital  crime  *. 

This 

•  See  Defontaines^  chap.  21,  art.  i\  and  xs*  and  fdlowin^. 
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,    Tills  manner  of  appealing  tHe  peers  of  falle  isxviiU 
Judgment,,  was  to  avoid  fippealing  the  lord  him*    nT  *^* 
iclf.     If  0  the  lord  had  no  peers,  or  had  riot  a  manoir* 
fufficient  tiumbcr,  he  might,  at  his  own  eipence,  ^^P*  ^ 
hire  f  peers  of  his  lord  paramount  i  biit  thcfe  peers  Defon. 
were  not  obliged  to  pronounce  judgment  if  tKey  ^ha"p*aJ' 
<lid   not  like   It;  they  might  declare,  that  they 
were  come  brily  to  give  theif  opinibri  :  in  that 
particular  caft  J,  the  lord  hinbfelf  ptonouriccd  feri- 
tence  as  judge  •,  and  if  art   Appeal  of  falfe  judg- 
ment was  made  againit  him,  it  was  his  bufinefj 
io  ftand  the  ippciU 

If  the  lord  happened  (')  to  bie  to  very  poof  as  (rj  ibji 
iiot  to  be  able  to  hire  peers  of  his  paramodnt,*  or  *^^*P'  ^'* 
if  he  neglected  to  alk  for  them,  6r  the  paramount 
refufed  to  gi<^e  them,  then  a§  the  lord  could  not 
judge  byhimfelf,  and  as  no  body  was  obliged  to 
plead  before,  a  tribunal  where  judgment  could  not         \ 
be  given,  the  affair  Was  bf ought  before  the  lord 
parariiount. 

This;.  I  believe^*  was  one  of  the  principatl  caulei 
^fthe  feparadon  between  the  jurifdidliori  and  the  ^ 
fief,  fro(n  whence  arofe  that  ma^^im  of  the  Frericli 
lawyer^,  Thi  fief  is  one  ibing^  and  the  jurifdiUtori 
another.  For  a's  there  was  a  vaft  number  of  peers 
'  '^ho  had  no  ftibor(din^e  vaflals  under  them,  they 
were  iricapablc  of  hblfling^  thetr  couj^t ;  all  affairs 
were  then  bVoVght  before  iKcir  lord  paramouitt,  ind 

^ho  dilfinguilhes  tbc  cafes  in  wlii^h  the  aj^'penapt  of  fa^fe  yvAf^* 
tottit,  lofes  his  life,  the  point  contcftedv,  of  only  the  imparlance., 
t  The  count  was  not  obliged  to  lend  any.    Beauinanoir,  chap. 

X  No  body  can  pafd  judgment  in  his  courts  fa)'^  B'eaUmaAbify 
«top.  67,  p.  jj^  and  337. 

y  i  they 
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Boo  K.  the Joft  the  privilege  ofpronouncing  judgment,  be* 
Chap.ar!  caufe  thcy  had  neither  power  nor  will  to  cliiim  it. 
(OD^fon-       All  the  peeers   (')  who  had  agreed  to  the  judg- 
chap*ii«  nient,  were  obliged  to  be  prefent  when  it  wa3  pro- 
a»«'»7      nounced,  that  they  might  follow  one  another,  and 
fay  Tes  to  the  perfon  who,  wanting  to  maHc  aa 
appeal  of  falfe  judgment,  alked  them  whether  they 
(0  Ibid,    followed  ;  for  Defontaines  fays  ('),  thai  it  is  air*" 
affair  of  court efy  andloyalty^  and  there  is  no  fucb  thing 
'as  eyafion  or  delay.     From  hence,  I  imagine,  arofe 
the  cuftom  ftill  followed  in  England,  of  obliging 
the  jury  to  be  all  unanimous  in  their  verdidt  in 
cafes  relating  to  life- and  death. 

Judgment  was  therefore  given  according  to  the 
opinion  of  the  majority  :  and  if  there  was  an  equal 
divifion,    fentence    was   pronounced,  in    criminal 
•  cafes,  in  favour  of  the  accufed  ;  in  cafes  of  debt, 
in  favour  of  the  debtor  -,  and  in  cafes  of  inherit- 
ance. In  favour  of  the  defendant. 
(t)  Chap.  *    Defontaines  obferves  (*),  that  a  peer  could  not 
*''*"'^^*  excufe  himfeJf  by  faying  that  he  would  not  fit  in 
court  if  there  were  pnly  four  *,  or  if  the  whole 
number,  or  at  lead  the  wifeft  part,  were  not  pre- 
fent.     This  is  juft  as  if  he  wece  to  fay  in   the 
heat  of  an  engageaicnt^  that  he  would   not  affift 
his  lord,  becaufe  he  had  not  all   his  vaffals  with 
him.     But  it  was  the  lord's  bufinefs  to  caufe  his 
court  to  be  refpeded,  and  to  chufe  the  braveft  and 
moft  knowing  of  his  tenants.     This  I  mention  in 
order   to  (hew  the  duty  of  vaffals,  which  was  to 
'  fight  and  to  give  judgment ;  and  fuch  indeed  was 
•^\y'%  duty,  that  to  give  JudgoxeftC  was  all  the  fame 
.^  '^   Sj:ht. 

'  u  ruber  aft  kaft  was  AecciTaiy.    P^foAtainfs,  chap  iif. 

6  It 
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It  was  lawful  for  a  lord  who  went  to  law  with  Book 
liis  vaflial  in  his  own  court,  and  was  caft,  to  ap- ^j^^l^^/ 
peal  one  of  his  tenants  of  falfe  judgment.     .But  as 
tiie  latter  owed  a  refpedt  .to  his  lord  for  the  fealtjr 
he  had  vowed,  and  the  lord  on  the  other  haad 
owed  benevolence  to  his  vaflal  for  the  fealty  ac- 
cepted 5  it  was  cuftomary  to  make  a  diftinftion 
between  the  lord's   affirming  in   general,  that  the 
judgment  (")  was  falfe  and  unjuft,  and  imputing  (u) Beau* 
p'erfonal  ( )  prevarications  to  his  tenant.    In  the  STaM/. 
former  cafe,  he  affronted  his   own  court,  and  in  pag«  337- 
Ibme  meafure  himfelf,  fo  that  there  Was  no  rooni  ^"^ 
for  pledges  of  battle.     But  there  was  room  in  the 
latter,  becaufe  he  attacked  his  vaflaPs  honour  \  andf 
the  perfon  overcome  was  deprived  of  life  and  pro- 
perty, in  order  to  maintain  the  public  tranquility* 

This  diftinftion,  which  was  neceflary  in  that  par- 
ticular cafe,  had  afterwards  a  greater  extent.  Beau- 
manoir    fays,    that  when    the  appellant  of   falfe 
judgment  attacked  one  of  tlie  peers  by  perfonal 
iriiputation,  battle  *enfued  j    but    if   he  attacked 
only  the  judgment,  the  peer  appealed  was  at  li- 
berty (y)  to  determine  the  difpute  either  by  battle,  (y)  Beau- 
or  by  law.     But  as  the  prevailing  fpirit  in  Beau-  ^ap^'e^, 
frianoir's  time  was  to  reftrain  the  ufage  of  judicial  images  37 
combats,  and  as  this  liberty  which  had  been  grant-  ^  ^^  * 
cd  to  the    peer  appealed,  of  defending  the  judg- 
mept  by   combat  or   not,  is  equally  contrary   to 
the  ideas  of  honour  eftabliftied  in  thofe  days,  and 
to  the  obligation  the  vaffal  lay  under  of  defending    ^ 
his  lord's  jurifdidlion  ;    I  am  apt  to  think    that 
this  diftinftion  of  Beaumanoir^s  was  owing   to  a 
*new  regulation  among  the  French. 
-         .  Y  3  I  would 


^ooic  I  would  not  have  it  thought,  that  ^11  appeal; 
C^^yi^  of  falfe  judgment  were  decidc'd  by  battle ;  it  farec| 
*  •  \  with  *  this  iffpeal  as  with  all  others.  The  reader 
may  recplfcft  the  exceptior^s  mentioned  in  the  25tli 
cK^^ter.  Here  it  was  the  bufinefs  of  the  fuperior 
fcourt  to  examine  whether  jt  was  proper  to  with- 
draw the  pledges  of  battle  or  hot. 
^  JThere  could  be  ho  appeal  of  falfe  judgment 
agairift  the  ki'ngV  court-  bec^ufe  as^tberc  was  no 
one  equal  to  the  king,  no  one'  could  appeal  him  5 
and  as  the  king  had  no  fuperior,  none  could  ap- 
jpeal  from  his  court. 

•    This  fundamental  regulation,  which  was  ncceC* 
fary  as  a  political  law,  diminifhed  alfo  as  a  civil 
law  the  iabufes  of  the'  judicial  proceedings  of  thofi? 
(rjD^fon-  times.     When  a  lord  was  afraid  (')  that  his  courf 
cbTp.'^ai.  would  be  appealed  of  falfe  judgment,  or  perceived 
i  tTiat  they   were  determined  to  appeal  j  if  juftice 

required  there  (hould  be  no  appeal,  he  might  pe- 
tition for  peers  frbm  the  king's  court,  who  could  not 
be' appealed  of  falfe  judgmefltt '  Thiis  king  Philip, 
(0  Ibid,   fays  Defontain^s  ('),  fetit  his  Whole  council  to  judge 
^  an  affair  in  the  court  of  the  Abbot  of  Corbey. 

If  the  lord  could  not  have  judges  from  the  king, 
he  might  remove  his  court  into  the  king's,  if  her 
held  imrtiediately  of  him  :  but  if  there  were  inter- 
mediate lords,  'hie  had  recourfe  to  his  paramount, 
removibg  from  one  lord  to  another,  till  he  came 

to  thie  fovcreign.  ' v    ».  -    .     . 

Thus  riotwithftanding  they  had  not  in  thofc  days 
neither  the  jpraftice  or  e^en  the  idea  of  bur  modern 
appeals, ''yer  they  had  Yecourfc  to  the  king,  who 
•  was  the  foiirce  from  whence  all  thofe  rivers  flowed^ 
ii^nd  the  fea  into  which  they  returned.  • 
^.h.  .  V  ...  .. ..     ...    •••,..>    -    CH  A  I^* 


O  F    L  A  W  S.  327 

CHAP.      XXVIII. 

Of  the  Appeal  of  Default  of  fujiice, 

TH  £  appeal  of  default  of  juftice  was  when  the'  B  0  0  k 
court  of  a  particular  lord  deferred,  evaded,  chap.  »8.' 
^x  rcfufcd  to  do  juftice  to  the  parties. 

During  the  time  of  our  princes  of  the  fecond  .^j  ^j^j^ 
race,  though,  the  count  had  feveral  offices  under  capitulary 
him,  their  pcrfon  was  fubordinate,  but  not  their  5,^^^**! 
juriiaiftion.     Theft  officers   in  their  court-days,  ^^^v^  of 
aflizes,  ov  placita^  gave  judgment  in  the  lad  refort  p.497.  and 
as  the  count  himfclf ;  all  the  difference  confifted  ^[f^^j^ 
in  the  divifion  of  the  jurifdidion.     For   inftance,  added  to 
the  coqnt  had  (')  the  power  of  condemning  to  ^^l  ^^^^ 
4eath,  of  judging  of  liberty,  and  of  the  reftitution  bards, 
pf  goods,  which  the  centenarii  had  not.  art?  3** 

For  the  fame  reafon  there  were  higher  caufcs  (*)  (<»)  Third 
referyed  to  the  king  }  namely,  thqfe  \5rhich  direftly  ofthc"ycar 
concerned  the  pplitical  order  of  the  ftatp.     Such  8i».,art.  3. 
were  the  difputes  between  bifhops,  abbots,  counts,  Sakziusi 
and  other  grandees,  which  were  dctermine4   by  P-497* 
the  king,  together  with  the  great  yaflals  ^. 

What  fome  authors  have  advai>ced ;  namely, 
that  an  appeal  lay  frotp  the  pount  to  the  king's 
cott^tnifftry  or  A£Jfus  Bominicus^  is  not  well  ground-  («)  see  the 
ed.  The  count  and  the  Mijfus  had  an  equal  jurif-  capitulary 
didlion  (*)  independent  of  each  other  :  The  whole  the  Bald/ 
difference  {^)  was  that  the  MJJus  held  his  Placita  J^^^^^^^. 
or  aflizes  four  months  in  the  year,  and  the  count  the  Lom- 
the  other  eight.,  ^-/^^-^^ 

If  a  pcrfon  who  had  been  condemned  at  an  af-  art.  3. 

(f)  Third 
*  Cum  fidelibus^     Capitulary  of  Lewis  the  Pious,  edition  of  capitulary 
SaluziuJi  p»667*  of  the  year 

Y  4  fize,«'*-*?t.x. 
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Book  fize *,  demanded  to  have  his caufe  tried  over  agaiii| 
Chap.  2%.  ^^^  was  afterwards  caft,  he  paid  a  fine  of  fitteei| 
fous,  or  received  fifteen  blows  from  the  judges  whq 
had  decided  the  afxair.  . 
.  .  When  the  counts  or  the  king^s  commii&rics  did 
not  find  therpfelves.  able  to  bring  the  great  lonj^ 
to  reafon,  they  q:)ade  chem.  give. bail  or  fecurity  f^ 
that  they  would  appear  in  the  kipg's  court :  thi^ 
was  to  try  the  caufe,  and  not  to  rejudge  it.  I 
find  in  the  capitulary  of  Metz  J>  a  law  by  which 
the  appeal  of  falfe  judgment  to  the  king;s  court  i^ 
eftablifhed^  and  all  other  kinds  of  appeal  arc  pra- 
fcribed  and  punilhed- 

If  they  relufed  to  fubmit  to  the  judgment  o£ 
the  flieriS^s  |j,  and  made  no  complaint,  they  were 
imprifoned  till  they  had  fubmitted  :  byt  if  they 
complained  they  were  conduced  under  a  proper 
guard  before  the  king,  aod  the  affair  was  cxaoiine^ 
in  his  court. 

There  could  be  hardly  any  room  then  for  ai^. 
appeal  of  default  of  juftjce.     ^or  inftefd  of  it$ 
being  ufual  in  thofe  days  to  complain,  that  the 
counts  and  others  who  had  a   right  of  holding 
{<)  Seethe  affizes,  were  not  exa<5t  in  difgharging  this  duty,;  (*) 
thlLo      ^^  ^^^  ^  general  complaint  that  they  were  tqo  ex- 
bards,       aft.   Hence  we  find  fuch  numbers  of  ordinancesj^ 
\\t^\z/    ^y  which  the  counts  and  all  other  officers  of  jufticc 
art.  »z.     are   forbid  to   hold  their  .affizes  above    thrice  ^ 

•  Placitum. 

•f  This  appears  by  the  formulas,  charters,  and  the  capitularieS. 

j  In  the  year  757*  edtion  vf  Baiuzius,  page  i8d.  art.  9  and  lo. 
and  the  Synod  apud  Vernas  in  the  year  755,  art.  59*  edition  of 
Baluziusy  page  175.  Thefe  two  capitularies  were  made  under  king 
Pepwi. 

IJ  The  officers  under  the  county  S(4^^^i: 

,,•••••  ...  ■  .     '     ■    • 
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year;     It  was  not  fo  ncceflal-y  to  chaftife  their  iii-  Book 
violence,  as  to  check  their  adivity.  Chap,  %i 

But,  after  an  infinite  number  of  petty  lord- 
fliips  had  been  formed,  and  different  degrees  o£ 
yaffalagc  eftabliflicd,  the  negleft  of  certain  vaf- 
fals  in  holding  their^  courts  gave  rife  to  this 
Jcind  of  appeal  *  -,  efpecially  as  very  confidcrablc 
profits  accrued  to  the  lord  paramount  from  the 
jcveral  fines. 

Asthecuftom  ofjudiclil  combats  gained  every 
4ay  more  grouAd,  there  were  places,  cafes,  and  times, 
in  which  it  was  difficult  to  afTemble  the  peers,  and 
ponfequintly  in  which  julHce  was  delayed.  The 
appeal  of  default  of  juftice  was  therefore  intro- 
duced^ an  appeal  that  has  been  often  a  remarkable 
a^ra  in  our  hiftory  ;  becaufe  moft  of  the  wars  of 
thofe  days  were  imputed  to  a  violation  of  the  po- 
litical law  i  as  the  caufe,  or  at  leaft  the  pretence 
pf  our  modern  wars,  is  the  infringment  of  the 
law  of  nations. 

Bcaumanoir  (**)  fays,  that  in  cafe  of  default  of  O  ^^^?* 
juftice,  battle  was  not  allowed :  the  re^fons  are  315.^"^' 
thefe,  I.  they  could  not  challenge  the  lord,  be- 
caufe of  the  refpedt  due  to  his  perfon ;  neither 
fcould  they  challenge  the  lord's  peers,  becaufe  the 
cafe  was  clear,  and  they  had  only  to  reckon  the 
days  of  the  fumtn^ons,  or  of  the  other  delays ; 
there  had  been  no  judgment  pafTed,  confcquently 
there  could  be  nd  appeal  of  falfe  judgment  :  in 
fine,  the  crime  of  the  peers  offended  the  lord  as 
well   as  the   party ^^  and  it  was  againft  rule  thac 

*  There  are  inftances  of  appeals  of  defa^ult  of  juftice  fo  early  at 
^bc  time  <lf  Philip  Auo;uftu8.  * 

-  there 
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Book   there  (hould  be  battle  between  the  lord  and  his 

( )  Beau-        But  (*)  as  thc  default  was  proved  by  witnefles 
chap.  6i.  before  the  fuperior  court ;  the  witnefles  might   be 
J^s-  3»5-  challenged,  and  then  neither  the  lord  nor  his  court 
were  ofFended. 

In  cafe  the  default  was  owing  to  the  lord's  te- 
nants or  peers  by  deferring  juftice  or  by  evading 
judgment  after  paft  delays,  then  rfiefe  peers  were 
appealed  of    default  of  juftice  before  the  para- 
C)l>efon- mount;    and   if   they  were  caft,  they  (*)  paid   a 
chTp'ii.  fine  to   their  lord,       Thc  latter  could  not  give 
ait.  a4.     them  any  affiftance ;    on  the  contrary,  he  feized 
their  fief  till  they  had  each  paid  a  fine  of  fixty 
livrcs. . 

2.  When  the  default  was  owing  to  the  lord, 
which  was  the  cafe  whenever  there  happened  not 
to  be  a  fufficient  number  of  peers  in  his  court  to 
pafs  judgment,  or  when  he  had  not  aflembled  his 
tenants  or  appointed  fomebody  in  his  room  to 
aflemble  them,  an  appeal  might  be  made  of  the 
default  before  the  lord  paramount ;  but  then  the 
0ihjd.  party  (*)  and  not  the  lord  w^s  fummoned,  becaufe 
^  *  ^**     of  the  refpeft  due  to  the  latter. 

The  lord  demanded  to  be  tried  before  the  para- 
mount, and  if  he  was  acquitted  of  the  default, 
the  caufe  was  remanded  to  him,  and  he  was  like- 
<«)  Beau-  wife  paid  a  fine  of  (°)  fixty  livres.  But  if  the 
Tbap^'ai.  tlefauit  was  proved,  the  penalty  0)  infiifted  on  him 
pag.  312.  was  to  lofe  the  trial  of  the  caufe^  which  was  to  be 
taincs,*'""  then  determined  in  the  fuperior  court.  And  in- 
chap.  *i.  deed,  the  complaint  of  default  was  made  with  no 

art.  19.  '     .  ^ 

other  view. 

3.  If 
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i.  If  the  lord  was  fucd  •  in  his  owp  c^urt,  Book 
jirhich  never  happened  but  upon  difputes  relative  ch^p^"?, 
(o  the  fief;    aftfr  letting  all  fhe  delays  pafs,  the 
lord  himfclf  (°)  was  fummoned  before  the  peers  in  W  l^d. 
fbe  foyercign's  name,  whofe  pcrmiflSon  was  necef-  ^  *^'  ^t* 
fary  on  chat  occ^fion.     The  peers  did  not  make 
the  furnpions   in  their   own  name,  becaufe  they 
could  not  fummon  their  lord^  but  they  could  fum« 
mon  (p)  for  their  lord.  ,  C)  Defon- 

' .  Sometimes  {^)  the  appeal  of  default  of  juftice  chTp*ai. 
was  followed   by   an   appeal  of  falfe  judgment,  ^''|- 9- 
when  the  lord  had  caufed  judgment  to  be  pafled,  manoir;' 
jiotwithftanding  the  default.  JaJ^jtV. 

Tlie  va0al  f.  who  had  wrongfully  appealed  his 
lord  of  default  of  juftice,  was  lentenced  to  pay  4 
fine  according  to  his  lord's  pleafure. 
\    The  inhabitants  of  Gaunt  (')  bad  appealed  the  CO  ^^^- 
carl  of  Flanders  of  default  of  juftice  before ,  th?  chap.  61. 
king,  for  having  delayed  to  give  judgment  in  his  P®5-  3»'* 
own  court.    Upon  examination  it  was  found,  that 
he  had  ufed  fewer  delays  than  even  the  cuftom  of 
the  country  allowed.     They   were  therefore  re- 
manded to  Ibim  ;  upon  which  their  effeds  to  the 
value  of  fixty  thoufand  livres  were  feized.     They 
returned  to  the  king's  court  in  order  to  have  the 

^  This  was  the  cafe  in  the  famous  difference  between  the  lord 
of  t«Tele  and  Joan  countefs  of  Flanders,  under  the  reign  of 
Lewis  VIII.  He  fued  her  in  her  own  court  of  Flanders,  and 
fuminoned  her  to  give  judgment  within  forty  days,  and  after- 
wards appealed  in  default  of  juftice  to  the  king's  court.  She  an-' 
fwcred,  he  ihould  be  judged  by  his  peers  in  Flanders,  The  king's 
court  determined  that  Ire  Ihould  not  be  remanded,  and  that  the 
couqtefs  (hould  be  fummoned." 

t  Beaumanoir,  chap.  6i.  pag.  312.  But  he  that  was  neither 
tenant  nor  valTal  to  the  lord,  paid  only  a  fine  of  iixty  livres. 
Ibid. 

fioft 
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B  o  o  It  fine  moderated  ;    but  it  was  decided  that  the  ear! 

c^a^28.  ^^g^^  ^^^^^  "P^^  ^^^  ^"^»  ^"d  even  upon  more 
if  he  pleafed.  Beaumonair  was  prefcnt  at  thbfe 
judgments. 

4.  In  other  difputes  which  the  lord  might  have 
with  his  vaflkl,  in  refpecS:  to  the  body  or  honour 
of  the  latter,  or  to  goods  that  did  rtot  belong  t6 
the  fief,  there  was  no  room  for  an  appeal  of  de- 
fault of  juftice  ;  bccaufe  the  caufe  was  no^  tried 
in  the  •Jord*s  court,  but  in  that  of  the  para- 
(«)  Chap,  mount :  vaffals,  fays  Defontaines  ('),  having  no 
**'^"'^^' power  to  give  judgment  on  the  body  of  their 
lord. 

I  have  been  at  fome  trouble  to  give  a  deaf  idea 
of  thofe  things,  which  are  fo  obfcure  and' con- 
fufcd  in  ancient  authors,  that  to  di  fen  tangle  theni 
from  the  chaos  in  which  they  were  involved,  may 
be  reckoned  a  new  difcovery. 

C  H  A  ?•     XXIX. 

Epoch  of  the  Rei^  of  St.  Lewis. 

ST.  Lewis  abolifhed  the  judicial  combats  in  at! 
the  courts  of  his  cjemefne,  as  appears  by  the 
^'^l"ia6o  ^^^^"^nce  {)  he  publifhedonthat  account,  and  (""j 
(u)Booki.  by  the  inJlitutkTts.         * 

and'r.and      ^^^  ^^  ^^^  ^^^  fupprefs  them   in  the  courts  of 
book  ».    his  *  barons,  except  in  the  cafe  of  appeal  of  falfe 

chap. 10     •     1 

andix.     judgment. 

A  vaflal  could  not  appeal  the  court  of  his  lord 
of  falfe  judgment,  without  demanding  a  judicial 
combat  againft  the  judges   who  had  pronounced 

*  As  appears  every  where  in  the  inftitutions,  &r«  and  Beau- 
inanbir>  chap,  61.  pag.  309. 

fentence* 
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ientence.     But  St.  Lewis  (') introduced  the  prac-  Book 
ticc  of  appealing  of  falfc  judgment  without  fight- ch^p.  ao. 
ing,  a  change  that  may  be  reckoned  a  kind  ofC)}^^^- 
revolution.  book  L 

He  declared  ('),  that  there  Ihould  be  no  appeal  ^p^ 
'  of  falie  judgment  in  the  iordfbips  of  his  demefne^  «.  chafu 
becaufe  it  was  a  crime  of  felony.     If  it  was  a  kind  If:  ^^ 
of  felony  againft  the   lord,  by  a  much  ftronger  *>opJc  i. 
realbn  it  was  felony  againft  the  king.     But  hc^   ^''^ 
confented  they  might  demand  an  amendment  (*)()ibid. 
of  the  judgments  paflcd  in  his  courts;    not  be-chap.7i, 
caufe  they  were  falfe  or  iniquitous,  but  becaufe  *"^^^ 
they  did  fome  prejudice  (*)•     On  the  contrary,  he  15. 
ordained,  that  they  (hould  be  obliged  tp  make  ^^^^^ 
appeal  of  falfe  judgment  againft  the  courts  of  the  chip. 71, 
barons  (^),  in  cafe  of  any  complaint.  <**>  !*»*• 

It   was  not  allowed  by  the  inftitutions,  as  wcckap^^s. 
have  already  obfcrved,  to  bring  an  appeal  of  falfe 
judgment    againft  the   courts   in  the  king's  dc- 
mefnes.    They  were  obliged  to  demand  an  amend- 
ment before  the  fame  court :  and  in  cafe  the  bailiff* 
refufed  the  amendment  demanded,  the  king  gave     ' 
leave  to  make  an  appeal  (')  to  his  court ;  or  ra-  (<)  VM. 
iher  interpreting  the  inftitutions  by  themfelves,  to^^p^,^ 
prefcnt  him  (^)  a  fequeft  or  petition.  <•) *t>i^ 

With  regard  to  the  courts  of  the  lords,  St.  Lewis  *^^^'*^* 
by  permitting  them  to  be  appealed  of  falfc  judg-  ' 

"ment,  would  have  the  caufe  brought  *•  before  the 
royal  tribunal,  or  that  of  the  iord  paramount,  ^,)3<^^ 
not  (*)  to  be  decided  by  duel,  but  by  witneffes,  «*^*p  ^ 

^  V  ^  and  47. 

*  and  book 

*  But  if  they  wanted  to  appea^  without  falfifylng  the  judg-  «.chap. 
nient,  the  aapeal  was  not  admitted.    InftitutioDs»  book  »-  ckt,  *5-  *«d 

xioir»cha^ 
4  1,  p:»^- 

purfiumt  5«- 
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B  o  o  <    pdrfuant  tb  a  certain  fdrm  of  proceeding,  the  rdlcJ 
Chyi";  of  which  he  laid  down  iri  the  inftitudons  (^)- 
(OBooki.      Thus,    whether  they   could    folfify  the  judg- 
c^ap.  1,2,  ^^^^^  g^  j^  jj^^  court  of  the  barons ;  dr  whether 
they  could  not  falfify,  ^s  iii  thi  court  of  his  de- 
mrfne,  he  ordained^  that  they  itiight  appeal,  with- 
out the  haz^fd  of  a  duel. 
(«)Chap.       Defontaines  (^)  gives  usi  the  two  fifft  fexamples 
i6'and'i7.  ^  ^^^^  ^*^»  '"  which  they  proceeded  thus  with- 
out a  legal  duel :  one,  in  a  caufe  tried  at  the  court 
of  St.  Quintin,  which  belonged  to  the  king's  de- 
mefne ;  and  the  other,  in  the  court  of  PonthleiiV 
where  the  count,  who  Was  prcfcnt,  oppofcd  the  an- 
cient jurifprudence :  but  thefe  two  Caufcsf  were  de- 
cided by  laW; 

Here,  perhaps,  it  will  be  afked,  why  St^  Lewil 
ordained  for  the  courts  of  his  barons  a  different 
form  of  proceeding  from  that  which  he  had  efta- 
blifhed  in  the  courts  of  his  demefn€  ?  The  reaffiln 
is  this:  when  St.  Lewis  made  the  regulation  for 
the  courts  of  his  demefnes,  he  was  not  checked 
or  confined  in  his  views :  but  he  had  meafures  to 
keep  with  the  lords  who  enjoyed  this  ancient  pre- 
rogative, that  caufes  fhould  not  be  removed  fronV 
their  courts,  unlefs  the  party  was  wiUing  to  ex- 
pofe  himfelf  to  the  dangers  of  an  appeal  of  falfe 
judgment.  St.  Lewis  preferve^  the  ufage  of  thii* 
appeal ;  but  he  ordained,  that  k  (houkl  be  made 
without  a  judicial  combat,  that  is,  in  order  to' 
render  the  change  more  infenfible,  be  fuppreffcd  the 
thing  and  continued  the  terms. 

This  regulation  was  not  unircrfally  received  irf 
0)  Chap,  the  courts  of  the  lords.  Beiumanoir C*)  fays,  that  ia 
3oi.^*^"    his  time  there  were  two  ways  of  trying  caufes ;  one 

according 
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according  to  the  king*s    eftablifliment/  and  the  x^^vm 
other  purruant  to  che  ancient  pradtice ;  that  the  Chap.  19. 
lords  were  at  liberty  to  follow  which  way  they 
pleafed ;  but  when  they  had  pitched  upon  one  in 
any  caufe,  they  could  not  afterwards  have  recourfe 
to  the  other.     He  adds   {^),  that  the   count   of(')Chap, 
Clermont  followed  the    new  pradice,  whilft  his  jc^,^^^' 
vafTals   kept  to  the  old   one  -,  but  that  it  was  in 
his  power  to  re-eftablifli  the  ancient  praftice  when- 
ever he  pleafed,  otherwife  he  would  have  lefs  au- 
thority than  his  vaffals. 

It  is  proper  here  to  obferve,  that  Fraqce  was 
at  that   time  (*")  divided  into  the  country  of  the  C)  See 
king's  demefne,  and  that   which  was  called  thenorr^o^l 
country  of  the  barons,  or  the  baronies  :  and,  to  Fontaines, 

t/-ri  r«»        •••n.       •  and  the  In- 

makc  ufe  of  the  terms  of  St.  Lewis's  mftitutions,  ftitutions, 
into  the  country  under  obedience  to  the  king,   and  chap.Vo, 
the  country   out  of    his  obedience.     When  the  1 1,15.  and 
king   made   ordinances   for    the    country  of  his°^  ^"* 
demefne,    he    employed   his    own    fingle  autho- 
rity.      But    when    he   publifhed  any  ordinances 
that  concerned  alfo  the    country  of   his  barOns, 
thefe  were  ^  made  in  concert  with  them,  or  fealed 
and  fubfcribed  by  them:  otherwife  the  barons  re- 
ceived or  refufed  them,  according  as  they  feemed 
conducive   to  the  good  of  their   baronies.     The 
rear-vaflfals  were  upon  the  fame  terms  with  the 

great- vaffals.    Now  the  inftitutions  were  not  made 

1 

•  See  the  ordinances  at  the  beginning  of  the  third  race,  in  the 
colledtion  of  Laurtere,  efpecially  thofe  of  Philip  Auguftus,  on 
ccdcfiaftic  jurifdifVion  5  that  of  Lewis  VIII.  concerning  the  Jews  $ 
and  tlie  charters  related  by  Mr.  Bruflel;  particularly  that  of 
St.  Lewis,  on  the  leafe  and  recovery  of  lands,  and  the  feodal  ma- 
jority of  young  women,  torn.  ».  book  3,  pag.  35,  and  ibid.  The 
ordinanccofPhiJip  Auguftus,  pag.  7. 

wich 
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Boo'k  with  the  confcnt  of  the  lords,  though  they  rcgtf'* 
Chap/30.  '^^^d  matters  which  to  them  were  of  great  inl- 
and 31.  portance :  but  they  were  received  only  by  thofc  who 
believed  they  would  redou'nd  to  theif  advantage^ 
Robert,  fon  of  St.  Lewis,  received  them  in  his 
county  of  Clermont;  yet  his  yaffals  did  not  think 
proper  to  conform  to  this  praftice^ 


I 


CHAP.      XXX. 

Obfervatiotis  on  appeals. 

Apprehend  that  appeals,  which  were  challeng€:$ 
to^  combat,  muft  have  been  made  immediate- 
ly on  ihe  fpot.  If  the  party  leaver  the  court  with* 
(I)  Chap,  cut  appealing^  fays  Beaumanoir  ('),  be  lofes  bis  ap^ 
«r  ^fbid  ^^^^'  ^^^  ^^^  judgment  Jlands  good*  ,  This  conti- 
Chap.  63.  nued  ftill  in  force,  even  after  all  the  reftridioi^ 
fn?sw**  of  C)  judiifial  combat. 

the  Infti- 

tutionsof  r*       «       A       P  YYYT 

St.  Lewis,  V.       H       A      r.         A  A  At. 

chap.  15.  The  fame  SubjeB  continued. 

Cha%».  TTHE  villain  could  not  bring  an  appeal  of  falfe 
In  the  year  A  judgment  againft  the  court  of  his  lord.  This 
(nYchap.  we  learn  from  Defontaines  ("),  and  is  confirmed 
91.  art.  moreover  by  the  inftitutions  {•).  Hence  Defon- 
(«)Book  1.  taines  y]  fays,  between  the  lord  and  bts  vtllatn  there 
(p^'hlp^' «  no  other  judge  but  God. 

».  art.  8.  It  was  the  cuftom  of  judicial  combats  that  de- 
prived-the  villains  of  the  priyilege  of  appealing 
their  lord's  court  of  falfe  judgment.  And  fo  true 
is  this,  that  thofe   villains  *,   who  by  charter  or 

cuftom 

•  Defontaines,  chs»p.  *».  art.  7.    This  article  and  the  «»ft  of* 
,      the  lid  chapter  of  the  fdme  author,  have  been  hitherto  very  ill 

explainedi 


O  F    L  A\W  S.  337 

tti^oiH  had  a  right  to  fight,  had  alfo  the  privilege  ^BZ^, 
of  appealing  therr  lord's  court  of  falfe  judgment,  Chap,  su 
even  though  the   peers    who  tried   them  were  -j* 
gentlemen  i  and  Defontaines  (')  propofcs  expedi-  (')  Chap, 
ents  to  gentlemen,  in  order  to  avoid  the   fcandal**  *^^''^* 
of  fighting  with  a  villain,  by  whom  they  had  been 
appcalecj  of  falfe  judgment. 

As^the  pradicc  of  judicial  combats  began  to 
decline,  and  the  ufage  of  new  afjpeals  to  be  in- 
troduced^' it  was  reckoned  Unfair  that  freemea 
(hould  have  a  remedy  againft  the  injuftice  of  the 
court  of  their  lords,  and  the  villains  fliould  nor ; 
hence  the  parliament  received  their  appeals  all  the 
fame  U  thofe  of  freemen. 

C  H  A*  P.    xxxir. 

^hefame  Subjedl  continued. 

WHEN  an  appeal  of  falfe  judgment  was 
brought  againft  the  lord's  court,  the  lord 
Appeared  in  perfon  before  his  paramount,  to  de- 
fend the  judgment  of  his  court.     In'  like  man- 
ner 0  in  the  appeal  of  default  of  juftice,   the(ODefon- 
party    fummoned    before    the    lord    paramount,  cbap'»i- 
brought  his  lord  along  with  him,  to  the  end,  that^^'-  33- 
if  the  default  was  not  proved,  hfe  might  recover  his 
jurifdiflion. 

In  procefs  of  time  as  the  pradice  obferved  la 
thole  two  particular  cafes,  was  become  general, 

■explained.  Defontaines  does  not  oppofe  the  judgment  of  the 
lord  to  that  of  the  gentleman,  becaufe  it  was  the  fame  thing  i 
but  he  oppofet  the  common  villain  to  him  who  had  the  privilege 
of  fighting. 

t  Gentlemen  may  be  always  appointed  judges.    Defontaines, 
chs^p.  II.  art.48, 

Vot,  11.  2  .  by 
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xxvm  ^y  ^^^   introdudtion  of  all  Ibrts  of   appeals,    it 
Chap.  32!  feemed  very   extraordinary   that  the  lord  fhould 
be  obliged  to  fpend  his  whole  life  in  ftrange  tri- 
bunals, and  for  other  people's  aflFairs.     Philip  of 
(•)  In  the   Valois  (')  ordained,  that  none  but  the  bailiffs  ftiould 
year  J  3  32.  j^^  fummoned  ;  and  when   the  ufage-of  appeals 
became    ftill    more    frequent,    the    parties    were 
obliged  to  defend  the  appeal :  the  fa(St  *  of  the 
judge  became  that  of  the  party: 
it)  See  I  took  notice  that  in  the  (')  appeal  of  default 

c*^ap-.3o.  of  juftice,  the  lord  loft  only  the  privilege  of  hav- 
ing  the  caufe  tried  in  his  own  court.     But  if  the 
(")  Beau-  lord  himfelf  was  fued  as  party  ("),  which  was  be- 
chap?6i.  come  a  very  common  pradice   ("),  he  paid  a  fine 
pag-3»»    of  fixty  livres  to  the  king,  or  to  the  paramount, 
*«)ibid.     before    whom   the    appeal   was  brought.     From 
thence  arofe  the   ufage,    after  appeals  had  been 
generally   received,    of  fining  the  lord  upon  the 
amendment  of  the  fentence  of  his  judge  ;  an  ufage 
which  lafted  a  long  time,  and  was  confirmed  by 
the  ordinance  of  Roufillon,   but  fell,  at  length,  u> 
the  ground,  through  its  own  abfurdity* 

CHAP.     XXXIIL 

T/ie/ame  SubjeSi  continued. 

IN  thepradlice  of  judicial  combats,  the  perfon 
who  had  appealed  one  of  the  judges  of  falfe 
(y)  D^fon- judgment,  might  lofe  his  ^)  caufe  by  the  combat, 
ch")*!!.  but  could  not  poflibly  gain  it.  And  indeed  the 
wift.  14.     party  who  had  a  judgrihnt  in  his  favour,  ought 

■  '  ■  \ 

•  See  the  iituation  of  things  in  BcKitillier*s  time,  who  Irved  in 
the  year  1402,    SQmm  ruraUf  book  i,  p.  19  and  io« 

'  .  not 
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ji&t  to  have  been  deprived  of  it  by  anotlier  man's  ^^vuf 
aft.  The  appellant,  therefore^  who  had  gained  Chap.  .33^ 
the  battle  was  obliged  to  fig1\c  like>yife  againft  the 
idvcrfe  party :  not  in  order  to  know  vl^hether  the 
judgrhent  was  good  or  bad  (for  this  jadgment  was 
due  of  the  cafe,  being  rfcverfed  by  the  combat)  but 
t©  determine  whether  the  demand  was  juft  or 
not ;  and  it  was  on  this  new  point  they  fought. 
From  thence  proceeds  our  manner  of  pfonouncing 
decree?,  T&e  court  Annuls  the  appeal ;  the  court  on^ 
niih  the  appeal j  and  the  judgment  againft  which  thi 
appeal  was  brought.  In  efFeft,  when  the  per  font 
who  had  made  the  apped  of  falfe  judgment,  hap- 
|>ened  to  be  overcome,  th6  appeal  was  feverfed  5 
when  he  proved  vlftorious,  both  the  judgment  and 
the  appeal  were  rd^erfed  :  then  they  were  obliged 
to  proceed  to  a  new  judgment. 

This  is  fo  far  true,  that^hen  the  caofe  was  tried 
by  inquefts,  this  manner  or  pronbuncing  did  hoc 
take  place :  witnefs  what  M.  de  la  Roche  Flavin  (  )  (^)  of  the 
fays^narfiely,'  that  the  chamber  of  incfueftS'Could  not'mentaof 
ufe  this  form  at  the  beginning  of  its  creation.  book7l. 

chap.  x6; 

G  H  A  ?•     XXXIV. 

In  what  manner  the  Proceedings  at  Law  became 
Jecret. 

Tr\UELSf  h^d  introduced  a  public  form  of  pr6- 
^^  ccedihg,  fo  that  both  the  attack  and  the  de-» 
, fence  Were  equally  knoWn.  '^he  witnejfes^  fays  Beau- 
tnanoir  (*),  ought  to  give  their  teflimony  in  open  cdurt.  (  )  Cfcap, 
Boutillicr's  commentator  fays,  he  had  learnt  of^!' P^^' 
andcDt  praftitlDocTSy  and  from  fome  old  martu- 
.fcript  Jaw  books,  that  criminat  prOCeiTes  were  ari- 

Z  7,  cicmly 
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Book  cicntly  Carried  on  in  public,  and  in  a  form  not 
Chap/s4.  very  different  from  the  public  judgrocnts  of  the 
Romans.  This  was  owing  to  their  not  know^ 
ing  how  to  write  -,  a  thing  in  thofe  days  very 
common.  The  ufage  of  writing  fixes  the  ideas^ 
and  preferves  the  fccret  5  but  when  thi?  ufege  i$ 
laid  afidc,  nothing  but  the  notoriety  of  the  prq*- 
ceeding  is  capa^ble  of  fixing  thofe  ideas. 

And  as  uncertainty  *  might  eafily  ariCe  In  refpeft 
to  what  had  been  tried  by  vaOSils,  they  could 
therefore  refrefh  their  memory  every  time  they  held 
a  courts  by  what  was  called  proceedings  on  re-- 
cord  f.  In  that  cafe  it  was  not  allowed  to  cha- 
llenge the  witnefles  to  combat  ^  for  then  there 
would  be  no  end  of  difputes* 

In  prbcefs  of  time  a  iecret  form  of  proceeding 
was  introduced.  Every  thing  before  had  been 
public ;  every  thing  now  became  iecret ;  the  in« 
terrogatories,  the  infomiations,  the  re-examina« 
tions,  the  confronting  of  witneffes,  the  opiniofl 
of  the  attorney- general }  and  this  is  the  prefect 
pradice.  The  firft  form  of  proceeding  was  fuitr 
^  able  to  the  government  of  that  time,  as  the  new 
form  was  proper  to  the  government  fince  eftab'* 
lifhed.  \    ^ 

Boutillier's  commentator  fixes  the  epoch  of  this 
change  to  the  ordinance  in  the  year  1539*  I  am 
apt  to  believe  that  the  change  was  made  infen^ 
iibly,  and  pafied  from  one  lordfhip  to  another,  in 
proportion  as  the  lords^ renounced  the  ancient  form 
of  judging,  and  that  derived  from  the  inftitutions 

*  As  Beaumanoir  fays,  chap.  39.  pag.  209. 
t  They  proved  by  witnefles  what  jhad  been  already  dose^ 
htii,  OF  decreed  in  coort. 


OF    LAWS. 


34^ 


ijf  St.  liCwis  was  improved.     Aod  indeed.   Beau-/  xxviH 
iiianoir  fays  \  J,  that  witneflcs  were  publicly  heard  Chap.  35.* 
x>nly  in  Cafes  in  which  it  was   allowed  to  g^^^f}^^* 
pledges;  of  battle:  in  others,  they  were  heard  in^^. 
jfecret,  and  tlieir  depofitions  were  reduced  to  writ- 
ing.     The  proceedings  became  therefore  fecret, 
^hcxi  they  ceafed  to  give  pledges  of  battle^ 

CHAP.    XX^^V. 

Of  the  Cop. 

IN" former  times  no  pnc  was  condemned  in  the 
temporal  courts  of  France  to  the  payment  of 
^ofts  (').     The  party  caft  was  fufficiencly  puniflied  C)  J>^f<*- 

J  •         &  ti-i         -i'x  *  T>         tames  in 

« py  pecuniary  fines  to  the  lord  and  bis  peers.    From  bis  coun* 
the  manner  of  proceeding  by  judicial  combat,  it^^J'^^^^P* 
followed  th^t  the  party  condemned  and  deprived  of  and  s/and 
life  arvd  fortune^  was  puoiflied  as  n^ucb  as  be  could  J^?IJ"**" 
tifs :  ?nd  in  the  other  cafes  of  the  judicial  combat,  chap.  35, 
tlji^ere  were  fines  fometimes  fixed  and  fometiqies  tions^book 
dependant  on  the  difpofition  of  the  lord,  which  ^•^*^*P*^®* 
were  fufEcient  to  ma^e  people  dread   the  confe- 
<quenccs  of  fuits.    The  fanac  may  be  faid  of  caufes 
that  were  not  decided  by  combat.     As  the  lord 
had  the  chief  profits,  io  he  was  alfo  at  the  chief 
;expenc€,  either  to  affemble  his  peers,  or  to  enable 
then)  to  proce^ed  to  judgn^ent.     Befides,  as  dif- 
putes  were  geneValiy  determined  on  the  fpot,  ancj 
^without  that  infinite  njultitude  of  writhigs  which 
afterwards  followed,  there  was  no  neceflity  of  al- 
lowing cofts  to  the  parties. 

The  cuftom  of  appeals  naturally  introduced  that 
of  giving  cofts.     Thus  P^fontaines  (**)  fays,  that  («»)  Chap, 
wfecn  jhey  appealed  by  written  law,  th^  is  when**'*^'*  ^ 

Z  3  tjaey 
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'^0  0^  they  followed  the  new  laws  of  St.  LpwU,  they 
Chap.  35.  gave  cofts ;  but  that  in  the  ufual  puftom,  which 
did  not  permit  them  to  appeal  without  falfifying 
the  judgment^  no  cofts  were  allowed.  Theyobr 
tained  only  a  fine,  and  the  pofleiTion  for  a  year 
and  axlay  of  the  thing  fontefted,  if  the  caufe  wa§ 
remanded  to  the  lord. 

But  when  the  number  of  appeals  increafed  from 
the  new  facility  of  appealing  *;  whpn  by  the  fre- 
quent ufage  of  thofe  appeals  from  one  court  to 
another,  the  parties  were  continually  removed 
from  the  place  of  their  refidence  ;  when  the.nejsr 
method  of  proceeding  multiplied  and  perpetuatefJ 
the  fuits  ;  when  the  art  of  eluding  the  very  jufteft 
demands  was  refined  j  when  the  parties  at  la^y 
knew  how  to  fly  only  in  order  to  be  followed ; 
when  aftioris  proved  deftrudtive,  and  pleas  eafy  j 
when  the  arguments  were  loft  in  whole  volumes  of 
writings ;  when  the  kingdom  was  filled  with  memr 
bers  of  the  law^  who  were  ftrangers  to  jufticc ; 
when  knavery  found  encouragement  from  me^n 
praftitioners,  though  difcountenanced  by  thp  law  ; 
then  it  was  neceffary  to  deter  litigious  people  by 
the  fear  of  cofts.  They  were  obliged  to  pay  cofti 
for  the  judgment,  and  for  the  means  they  had  emr 
-    ployed^ to  «lude   it.      Charles  the  Fair  made    ^ 

(0  In  the  general  ordinance  on  that  fubjeft  ("). 

year  i3H*'  .    '       "' 

f  M  prefent  when  they  are  fo  inclined  to  appeal,  fays  Bo^* 
tUlier>  Sommf  rurale,  bo^k  u  tit.  3.  pag.  16. 
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CHAP.     XXXVI. 

Of  the  public  Profecutor. 

S  by  the  Salic,  Ripuarian,  and  other  barba-  JJL?-* 
rous  laws,  crimes  were  puni(hed  with  pecu-  chap.  36. 
hiary  Bnes ;  they   had  not  in  thofe  days,  as   we 
have  at  prefent,  a  public  officer  who  has  the  care  of 
criminal   profecutions.     And   indeed,  the  iffue  of 
all  caufes  being  reduced  to  the  reparation  of  da- 
mages,  every  profecution  was  in  fome   nfieafure 
civil,  and  might  be   managed  by  any  one.     On 
the  other  hand,     the  Roman   law  had   popular 
form  for  the   profecution  of  crimes,  which  were 
inconfiftent  with  the  office  of  a  public  profccutor. 

The  cuftom  of  judicial  combats  was  no  Icfs  op- 
polite  to  this  idea-,. for  who  is  it  that  would  chufe 
to  make  himfelf  every  man's  champion  againft  all 
the  world  ? 

I  find  in  the  colleftion  of  formulas,  inferted  by 
Muratori  in  the  laws  of  the  Lombards,  that  under 
our  princes  of  the  fecond  race  there  was  an  advo- 
cate for  the  public  *  profccutor.  -But  whoever 
pleafes  to  read  the  entire  colleftion  of  thcfe  for- 
mulas, will  find  that  there  was  a  total  difference 
between  fuch  officers  and  thofe  we  now  call  the  v 
public  profecutor,  our  attorney- general?,  our  king'sr 
Tollicitors,  or  our  follicitors  for  the  nobility.  The 
former  were  rather  agents  to  the  public  for  the 
management  of  pdlitical  and  domeftic  affairs, 
than  for  the  civil.  And  indeed  w^  did  not  find 
in  thofe  formulas  that  they  were  intruded  with 
criminal  profecutions,  or  with  caufes  relating  to 

•  AJvQcafus  dt  parte  fu'Aicd* 

Z  4  minors. 
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xxwiu  "^'"^^^^  ^^  churches,  or  tp  the  condition  of  perr 
Chap.  3d.  fon»* 

I  faid  that  the  ei|:ahli(h'inent  o£  a   public  pro^- 
tutor  was  repugnant  to  the  ufage  of  judifcial  com- 
bats.    I  find  notwiihft^pding^  in  one  of  tbcfe  fo^- 
thulas,  an  advocate  for  the  pubhc  profejcujcor)  y9hi$ 
had  the  liberty  ,to  fight.     Muratori  has  placed  it 
(f)  See     juft   after   the  confticutioi)  \  ij)   of  Henry  I.  ,  for 
tutiorand  ^^^^^  ^^  w^^  made.    In  this  conftiiution  it  i$  faid^ 
this  for-    "  That  if  any  man   kills   his  fath,cr,  his  brotKer^ 
She  fecond  "  ^^  ^^Y  ^^  ^is  Other  relations^  he  ftiaU  lofe  theif 
volume  of «  fucccflioo,  wbich  (hall  pafs  to  the  other  rela- 
rians  of^' "  tions^  and  his  own  jh^ll  gp.to  the  exchequer," 
Italy,  pag,  j^Q^  Jt;  was  in  fiiing  for  the  fuccefliQii  which  had 
devolved  to  the  ejcchequer,  that  the  advocate  for 
the  public  profecutor,  by  whom  its  rights  were 
defended,  had   the  privilege    of   fighting ;    Tbil 
leaion^of  cafe  fell  within  the  general  rule. 
MuratoH,      We  fee  in  thofe  formulas  the  advocate  for  th^ 
on^'thc*    public  profecutor  proceedinjg  againft  (?)  a  perfon 
*^f*i  u^'  who  had  caken  a  robber,  biit  had  not  brought  him 
icmain/    before  the  count  5.  againft  another  {^)  who  had  raif;- 
tit^ad'      ^  *"  infurreftipn  or  tumult  agajnft  fhe  count ; 
§  78.  *      againft  (')  another   whp  had   ^ved  a  man's  life 
C)  An-     whom  the  count  had  ordered  to  be  put  to  death ; 
HiuU.ibUJ.  againft  (^)  the  advocate  of  fome  churches,  whotn 
pag  87.    the  count  had  commanded  to  bring  a  robber  be- 

plg^^ioi,.  ^^^  ^^'^^  ^^^  ^^-  "^^  obeyed  ;  againft  (?)  another 
{^)  Ibid,  who  had  revealed  the  kirig*s  fecret  to  ftrangers ; 
pa«, 95  againft  (J^)  another  who  with  open  violence  bail 
8g.  *  '  attacked  the  emperor's  commiffary ;  againft  (°)  an- 
(«)  Ibid,  other  who  had  bcenr  guilty  of  contempt  to  the  cm* 
pag-  98-  peror*s  refcripts,  and  he  was  profecuted  either  by 
pag.  ,31.  the  emperor  s  advocate,  or  by  tha  emperor  him- 

fclfi 
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fdf ;  againfl  C)  another  who  rcfufcd  to  afeeept  of  |xvu? 
the  prince's  coin  j  in  fine,  this  advocate  fued  for  Chap.  ^L 
things,  which  by  the  law  were  adjudged  to  thej^^'j^^^'^^^j.^ 
jcxchcquer  (j).  muU,ibid. 

But,  in  criminal  caufes,  we  never  meet  with  ^.^^i^ij** 
tfce  advocate  for  the  public  profecutor;  not  evenP*?-  !37- 
where  duels  are  ufed  •,  ("*)  not  even  in  the  cafe  of  pag  l^y, 
incendiaries  ;  (')  not  even  when  the  judge  is  kill  '',|  j^j^^ 
cd  (*)  on  his  bench  ^  not  even  in  caufes  relating  p^g.  i68. 
to  the  conditions  of  perfons  ('),  to  liberty  and  pl^^^^'^ 
flavery  (°).  (")  ibid/ 

Thefe  formulas  are  made,  not  only  for  the  laws*^***  "^" 
jof  the  Lon>banls,  but  likewife  for  the  capitularies 
added  to  them  ;  fo  that  we  have  no  reafK)n  to 
doubt  of  their,  giving  us  the  praftice  obfcrvcd 
with  regard  to  this  fubjeA  under  our  princes  of 
the  fecond  race. 

It  is  obvious  that  thefe  advocates  for  a  public  pro- 
fecutor muft  have  ended  with  our  fecond  race  of 
kings,  in  the  fame  manner  as  the  king*sx:ommi(rioners 
in  the  provinces  j  becaufe  there  were  no  longer  any 
counts  in  the  provinces  to  hoid  the  aflTizes,  and  of 
courfe  there  were  no  more  of  thofe  officers,  whole 
principal  fun£tion  was  to  fupport  the  authority  of 
the  counts. 

As  the  ufage  of  combats  was  become  more  fre- 
quent under  the  third  race,  it  did  not  allow  of 
any  fuch.  thing  as  a  public  profecutor.  Hence 
Boutillier,  in  his  Somme  Rurale^  fpeaking  of  the 
officers  of  juftice,  takes  notice  only  of  the  bailiflfs, 
jthe  peers  and  ferjeants.  See  the  inftitutions  C)»<"jJ^^^'* 
and  Beaumanoir  {j)  concerning  the  manner  in  and  book 
iprhich  profccutions  were  managed  in  thofe  days.     *'/,^^J*,j, 

f)  Cap.  1. 

I  find  *''-^'- 
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xxviii^  I  find  in  the  laws  *  of  James  II.  king  of  Ma- 
Chap-  37.  jorca,  a  creation  of  the  king's  f  attorney-ge- 
neral, with  the  very  fame  funftions  as  are  ex*- 
ercifed  at  prefent  by  the  officers  of  that  name 
amongft  us.  It  is  manifeft  that  this  office  was 
not  inftituted  till  we  had  changed  the  form  of 
our  judiciary  proceedings. 
» 

CHAP.     XXX  VIL 

In  what  manner  the  Injiitutions  of  St.  Lewis 
fell  into  Oblivion. 

IT  was  the  fate  of  the  inftitutions,  th^t  their 
origin,  progrefs,  and  decline,  were  comprifed 
within  a  verj  (hort  period. 

I  /hall  make  a  few  refleftions  upon  this  fubjeft. 
The  code  we  have  now  under  the  name  of  St. 
Lewis's  inftitutions,  was  never  defigned  as  a  law 
for  the  whole  kingdom,  though  fuch  a  defign  is 
mentioned  in  the  preface*  This  compilcmcnt  is 
a  general  code,  which  determines  all  points  re- 
lating to  civil  affairs,  to  the  .difpofal  of  property 
by  will  or  otherwife,  the  dowries  and  advantages 
of  women,  and  emoluments  and  privileges  of 
fiefs,  with  the  affairs  relative  to  the  police,  f£c. 
Now  to  give  a  general  body  of  civil  laws,  at  a 
time  when  each  city,  town  or  village  had  its  cuf- 
toms,  was  attemptmg  to  fubvert  in  one  moment 
all  the  particular  laws  then  in  force  in  every  part 
of  the  kingdom.     To   reduce  all  the  particular 

•  Sec  thefe  laws  in  the  lives  of  the  faints  of  the  month  of 
June,  torn.  3.  pag.  a6, 

t  ^ti  cchtinue  noftram  facrntn  curiam  fequi  teneaiur^  inflituatur 
quifaiia  fi?  caujas  in  ipfa  cUria  pvomo*veat  atque  profequatur. 

6  cuftoms 
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(Ejjftoms  to  a  general  one,  would  be  a  very  incon*  ^vvin 
(iderate  thing,  even   at  prefent  when  our  princes  chap.  37*. 
'I^nd  every  .where  the  moft  paffive  obedience.     But 
if  it  be  »  pule  that  we  opght.i>ot  tp  change  when 
the  inconyenienciejj  are  equal  to  the  advantages, 
much   lefs  fhould    we  change    when  the  advan-r 
tages  are  fmall  and  the  inconveniencies  immenfe, 
^ow  if  we  attentively  confider  the  fituation  which 
the  kingdom  was  in  at   that  time,    when  every 
lord  was  puffed    pp  with  the  notion   of  his  fo- 
yereignty   and  power,  we  Ihall  find  that  to  at- 
tempt a  general  alteration  qf  the  received  laws 
l^nd  cuftoms,  muft  be  a  thing  that  could   never 
enter  into  the  he^ds  of  tbofe  who  were  then  in 
the  adminiftratioi^. 

What  I  have  been  faying,  proves  likewjfe  that 
this  code  of  inftitutions  was  not  confirmed  in  par- 
liament \>y  the  barons  and  magiftrates  of  the  king- 
dom, as  is  mentioned  in  ^  manufcript  of  the  town- 
houfe  of  Amiens,  quoted  by  Monf.  Ducange(').(')  Preface 
We  'find  in  other  manufcripts  that  this  code  was  ftjtudons. 
given  by  St.  Lewis  in   the  year  1270,  before  he 
iet  out  for  Tunis.     But  this  fad  is  not  truer  than 
the  other-,  for  St.  Lewis  fet  out  upon  that  ex- 
pedition in  1269,   as  Monf.  Ducange  obfcrves : 
from  whence  he  concludes,  that  this  code  might 
Jiave  been  publifhed  in  hi^  abfence.     But  this,  I 
fay,    is  impoffible.        How  can    St.    Lewis    be 
imagined   to    have    pitched    upon   the    time    of 
Jiis  abfence  for   tranfading  an  affair  which  would 
have  been  the  feed  qf  troubles,  and  might  have 
produced    not   only    changes,    but    revolutions  ? 
An  enterprife  of  that  kind  had  need,  more  than 

any 
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xxtoI   *^  other>  of  being  dofely  purfiacd,  and  could  not' 

c&ap.  37*,  be  the  work  of  a  feeble  regency,  compofed  moreOvei* 

of  lords,  whofe  intereft  it  was  that  it  fhould  not 

fuccecd.    Theft  were  Matthew  abbot  of  St.  Penis^ 

Simoij  of  Clermont  <iount  of  Nelle,  and  in  cafe  of 

death   Philip  bilhop  of  Evreux,  and  John  count 

0  Outpr  of  Ponthieu.     We  have  feen  above  (*)  that  the 

•^  '     '  count  of  Pomhicu  oppofed   the   executioA  of  9 

new  judiciary  order  ia  his  lordfhip. 

Thirdly,  I  affirm  it  to  be  very  probable,  that 
the  code  ftow  extant  is  quite  a  different  thing 
from  St.  Lewis's  inftitutions.  It  cites  the  infti- 
tutions,  therefore  it  is  a  comment  upon  the 
fivftitutions,  and  not  the  inftitutions  themfelves. 
Befides,  Beaumanoir,  who  frequently  makes  mtnr 
ikm  of  St.  Lewis's  inftitutions,  quotes  ofily  fome 
parektflar  Iaw3  of  that  prince,  and  not  this  com* 
pjfc?  pilement.  Defontaines  ('^,  who  wrote  in  that 
prince's  reign,  makes  mention  of  the  two  firft 
tinier  that  his  inftitutibns  on  judicial  proceedings 
^rcre  put  in  execution,  as  of  a  thing  long  lincc 
ekipfed.  The  inftitutions  of  St.  Lewis  were  prior 
tbeitefore  to  the  compilement  I  an)  now  fpeaking 
of,  which  in  rigor,  and  adopting  the  erroneous 
prefaces  iriferted  by  fome  ignorant  perfons  in  that 
work,  could  not  have  been  publifiiicd  before  the 
Jaft  year  of  St*  Lewis,  or  even  not  till  after  hi? 
>death« 


€h9jf^^ 
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CHAP.    XXXVIIL 

^hefame  SubjeSl  continued. 

WH  A  T  k  this  compilement  then  which  goes  Bo4>c 
at  prefent  under  the  name  of  St.  Lewis's  q^'^SI 
infticutions  ?  What  is  this  obfcure,  confufed,  and 
ambiguous  code»  where  the  French  la^  is  con- 
tinually mixed  with  the  Roman,  where  a  legiflator 
i|>ealcs  and  ytt  we  fee  a  civilian,  where  we  find 
'^  complete  digeft  of  all  cafes  and  points  of  the  ct- 
ril  law  ?  To  underftand  this  thoroughly,  we  muft 
transfer  ourfelves  in  imagination  to  thofe  times* 

St.  Lewis  feeing  the  abufcs  in  the  jurifprudence 
of  his  time,  endeavoured  to  give  the  people  a  dtf*- 
like  to  it :  With  this  view  he  made  feveral  regula- 
tions for  the  court  of  his  demefnes  and  for  thoib 
of  his  barons.  And  fuch  was  his  fuccefs,  that 
Beaumanoir  {%  who  wrote  a  little  after  the  death ^"j^  2?* 
of  that  prince,  informs  us,  that  the  manner  of  309« 
tryingcaufes  which  had  been  eftablifhed  by  St.  Lewis^ 
obtained  in  a  great  number  of  the  courts  of  the 
barons. 

Thus  this  prince  attained  his  end,  though  hia 
regulations  for  the  courts  of  the  lords  were  not 
defigned  as  a  general  law  for  the  kingdom,  but 
^  a   mo4et  which  every  on   might  follow,  and 
would  even  find  his  advantage  in  it.      He  re-    ' 
oioved   the   bad    pradice    by    (hewing    them  a 
better.        When    it    appeared   that   his   courts^- 
and  thofe  of  fomc  lords,  had  chofen  a  form  of 
proceeding  more  satural,  more  reafonablc,  more    ' 
comformable  to  morality,  to  religion,  to  the  public 
tranquility,    and  to  the    fecurity  of   perfon  ap4 

property  ; 
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Book   property  ;    this  form  was  foon  adopted,  arid  tiH 

ChJp.  38.  other  rejefted* 

To  allure  when  it  is  rafli  to  conftrain^  to  wiii 
by  pleafing  means  when  ic  is  improper  to  exert  au- 
thority, ihews  the  man  of  abilities.  Reafon  hH 
a  natural^  and  even  a  tyrannical  fway  -,  it  meets 
with  refiftance,  but  this  very  refiftanc^  conftitutesf 
its  triumph  ;  for  after  a  (hort  ftruggle  it  commands 
an  intire  fubmilfion*  ' 

St.  Lewis,  in  order  to  give  a  diftafte  of  the 
French  jurifprudence,  caufed  the  books  of  the 
Roman  law  to  be  tranflated  •,  by  which  means  they 
Were  made  known  to  the  lawyers  of  thofe  times« 
Defontaines,  who  is  the  oldeft  *  law  writer  wc 
have,  made  great  ufe  of  thofe  Roman  laws.  His 
work  is  in  fome  meafure  a  refult  of  the  ancient 
French  jurifprudence,  of  the  laws  or  inftitutions 
of  St.  Lewis,  and  of  the  Roman  law.  Beauma* 
noir  made  very  little  ufe  of  the  latter  ;  but  he 
reconciled  the  ancient  French  laws  to  the  regu-^ 
lations  of  St.  Lewis. 

I  have  a  notion  therefore  that  the  law  booky 
known  by  the  name  of  the  inltitutions,  was  conj-* 
piled  by  fome  bailiffs,  with  the  fame  defign  as  that 
of  the  authors  of  thofe  two  works,  and  cfpecially 
of  Defontaines.  The  title  of  this  work  mentions^ 
that  it  is  written  according  to  the  ufage  of  Paris^ 
Orleans,  and  the  court  of  Barony  ;  and  the  pre- 
amble fays  that  it  treats  of  the  ufages  of  the. whole 
^  kingdom,  and  of   Anjou,    and  of  the  court  of 

Barony.     Ic  is  plain,  that  this  work  was  made 
for  Paris,  Orleans,  and  Anjou,  as ..  the  works  of 

•  "He  fays  of  himfelf,  in  liis  prologue,  Nus  hi  en  frit  onguis 
inais  cette  chofe  dont  fay, 

Beaumanoir 
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Beaumanoirc  and  Defontaines  were  framed  for  the  ^3^.?,^ 
counties  of  Clermont  and  Vermandois;  aBd  as^itcbap,  zL 
appears    from   Beaumanoir,    that  divers  laws  of 
St.  Lewis  had  been  received  in  the  courts  of  ba- 
rony, the  compiler  was  in  the  right  to  fay,  that 
his  work  *  related  alfo  to  thofe  courts. 

It  is  manifeft,  that  the  perfon  who  compofed  this 
work,  compiled  thecuftoms  of  the  coQntry,  together 
with  the  laws  and  inftitutions  of  St.  Lewis.  Thk 
is  a  very  valuable  work,  becaufe  it  contains  the  an- 
cient cuftoms  of  Anjou,  the  inftitutions  of  St  Lewis, 
as^they  were  then  in  ufe  ;  and,  in  fine,  the  whole 
pra6lice  of  the  ancient  French  law. 

The  difference  between  this  work,  and  thofe  of 
Defontaines  and  Beaumanoir^  is,  its  fpeaking  in 
imperative  terms  as  a  legiflator  ;  and  this  might 
be  right,  fmce  it  was  a  medley  of  written  cuftoms 
and  laws. 

There  was  an  intrinfic  defed  in  this  compile- 
ment:  it  formed  an  amphibious  code,  in  which 
the  French  and  Roman  laws  were  mixed,  and 
where  things  were  joined  that  were  no  way  re- 
lative, but  often  contradidlory  to  each  other. 

I  am  not  ignorant,  that  the  French  courts  of 
vaflals  or  peers,  the  judgments  without  power  of 
appealing  to  another  tribunal,  the  manner  of  pro- 
nouncing fentence  by  thefe  words,  /  condemn  (^),  (')infti. 
or,  /  abfohcy  had  fome  conformity  to  the  popu-  b*^^"^' 
lar  judgments  of  the  Romans.     But  they  made €^3^.15. 

•  Nothing  fo  vapie  as  the  title  and  prolofue.  At  fir^  tbey, 
are  the  cuftoms  of  Paris,  Orleans,  and  the  court  of  Barony  j 
then  they  are  the  cuftoms  of  all  their  lay  courts  of  the  king- 
dom, and  of  the  provoftlhips  of  France ;  at  .length,  they  are 
the  cuftoms  of  the  whole  kingdom,  Anjou^  and  the  court  of 
Jgarony, 

very 
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joRrfn.  ^^  ^^^^^  ^^  ^  that  dncxcnt  jurij^udea^e;  th^ 
Clwp.  ssr*  f-sither  choie  that  which  was  afterwards  introduced 
by  the  ettiperor^  in  older  to  regulate,  limit,  cpr<- 
n&^  and  extend  the  JPrench  jurifprudenee^ 

CHAP.     XXXIX. 

TAe  fame  SubjeSi  continued. 

TH  E  judiciary  forma  introduced  by  St.  Le#»s 
fell  into  difufe.  This  prince  bad  not  fo  muqk 
in  view  the  thir^  itfelf,  that  is,  the  beft  manner 
of  trying  caufes,  as  the  beft  manner  of  fupply- 
ing  the  ancient  praftice  of  trial.  The  principal' 
intehtwas  to  give  a  difrclifli  of  the  ancient  jurif-* 
prudence,  ana  the  next  to  form  a  new  one.  But 
when  the  inconveniencics  of  the  latter  appeared^ 
another  foon  fucceeded^ 

The  inftitutions  of  St.  Lewis  did  not  therefore 
fo  much  change  the  French  jurifprudence,  as  chey 
nfforded  the  means  of  changing  it  ^  they  opened 
new  tribunals,  or  rather  ways  to  come  at  them- 
And  when  Once  the  public  had  eafy  accefs  to  the 
fuperior  courts,  the  judgments  which  before  con- 
ftrtuted  only  the  ufages  of  a  particular  lordfhipf 
formed  an  uni^erfal  digeft.  By  nicam  of  the  in- 
flitutfons,  they  had  obtained  general  decifions,^ 
which  were  entirety  wanting  in  the  kingdom  i  when 
the  building  was  finifhed^  they  lee  the  fcafibld  fall 
to  the  grounds 

Thus  the  inftttutions  produced  effeds  which 
could  hardly  be  expected  from  a  mafter- piece  of 
legiHation.  To  prepare  great  changes,  fometimes 
whole  ages  are  requifitCi  the  events  ripeiit  and 
the  revolutions  follow. 

%  The 
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The    parliament  judged  in   the  laft  refort  of  Book 
alrtnoft  all  the  affairs  of  the  kingdom.     Before  (*),  chap.  39V 
it  took  cognizance  ©nly  of  difputes  between  the  (c)  see  Du 
dukes,  counts,   barons,   bilhops,   abbots,   or   be-^'^^f^^^^ 
twech  the  king  and  his  vaffals  *,  father  in  the  re-  of  peers. 
lation  they  had  to  the  political^  than  to  the  civil  Ltroche, 
order.     They  were  foon  obliged  to  render  ic  per-  ^^*^j"» 
manent,  whereas  it  ufed  to  be  held  only  a  few  chap.  3. 
.  times  in  a  year  :  and,  in  fine,  a  great   number  ^^^j  ^^* 
were  created,  in  order  to  be  fufficient  for  the  de-  Pauius 
cifion  of  all  manner  of  caufes.  E^iihug. 

No  foonei*  was  the  parliament  become  a  'fixed 
body,  than  they  began  to  compile  its  decrees.  John 
de  MonluCj  under  the  reign  of  Philip  the  Fair, 
made  a  coUeftion,  which,  at  pi-efent,  is  known  by 
the  name  of  the  Olim  f  regifters. 

CHAP.     XL. 

Xn  what  mannef  the  judiciary  Forms  njonebor^ 
rowed  from  the  Decretals. 

BU  T  how  cpmes  it,  fome  will^  fay,  that  when 
the  inftitutions  were  laid  afide,  the  judicial 
forms  of  the  canon  law  fhould  be  preferred  to 
thofe  of  the  Roman  ?  It  was  becaufe  they  had 
-  conftantly  before  their  eyes  the  ecclefiaftic  courts, 
which  followed  the  forms  of  the  canon  law,  and 
th^y  knew  of  no  court  that  followed  thofe  of  the 
Roman  law.  Bcfides,  the  limits  of  the  fpiritual  and 
temporal  jurifdicftion  were  at  that  time  very  little 


•  Other  caafes  were  decided  by  the  ordinary  tribunals. 

t  See  the  prefident  Henault*s  excellent  abridgment  of  tho  hiftory 
'  France  in  the  y^ar  131 3. 

Vol.  II.  A  a  ,  under- 
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Book   underftood  j  there  were  (^)  people*  who  fued  in- 
dhaw^  40.  differcnthr,  and  caufes  that  were  tried  indifferently, 
(f)  BeaH^  in  either  court.     It  fcems  (*)  as  if  the  temporal 
inanoir,    jurifdiftion  referved  no  x)ther  cafes  exclufively  ta 
p.  45V  *  itfelf  than  the 'judgment  of  feudal  matters  -f-,  and 
(»)Scetli«offuch  crimes  committed  by   laymen  as  did  not 
eleventh    relate  to  religion.     For  (^)  if  on  the  account  of 
^^^P^^'J^f^  conventions  and  contrafts,  they  had  occafion  to 
noir.        fue  in  a  temporal  court,  the  parties  might  of  their 
(h)Beau-  own  accord,  proceed  before  the  fpiritual  tribunals  ^ 
ctMp.  11.  ^nd  as  the  latter  had  not  a  power  to  oblige  the 
page  60.    temporal  court  to  execute  the  fentence,  they  com- 
manded fubmiflion  by  means  of  excommunications* 
Under  thofecircumftances,  when  they   wanted  to 
change  the  courfe  of  proceedings  in  the  temporal  . 
court,  they  took  that  of  the  fpiritual  tribunals, 
becaufe  they  knew  it ;  but  did  not  meddle  with 
that  of  the   Roman   law,    by   reafon,   they  .were 
ftrangers  to  it  :   for  in  point  of  prafticc,  people 
know  only  what  is  really  praftifed. 

CHAP.    LXL 

Flux  and  Rfflux  of  the  ecclefiafiic  and  temporal 
JurifdiStton* 

TH  E  civil  power  being  in  the  hands  of  an 
infinite  number  of  lords,  it  was  an    eafy 
matter  for  the  ecclefiaftic  jurifdidlion  to  gain  daily 

•  Widows^  croifes,  &c.    Beaumanoir,  chap.  11.  page  5S. 

f  The  fpiritaal  tribunals  had  even  laid  hold  of  thefe,  unr'er  the 
pretext  4>f  the  oath,  as  may  be  feen  by  the  famous  Concordat  be- 
tween Philip  Auguftus,  the  clergy,  and  the  barohSf  whick)  is  to  b«r 
found  in  the  ordinances  of  Lauriere. 

7  a  greater 
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a  greater  extent.     But  as  the  ccclefiaftic  courts  Book  • 

XXVI II 

weakened  thofe  of  the  lords,  and  contribuf^d  there- cbap.  4w 
by  to  give  ftrength  to  the  royal  jurifdidtion,  the 
Tatter  gradually  checked  the  jurifdiftion  of  the 
clergy.  The  parliament,  which  in  its  form  of 
proceedings  had  adopted  whatever  was  good  and 
ufeful  in  the  fpiritual  courts,  foon  perceived  no- 
thing elfe  but  ihe  abufes  which  .had  crept  into 
thofe  tribunals  -,  and  as  the  royal  jurifdiftion  gained 
ground  every  day,  it  grew  every  day  more  capable 
of  correfling  ihofe  abufes.  And  indeed,  they  were 
intolerable  :  -  without  enumerating  them,  I  (hall 
refer  *  the  reader  to  Beaumanoir,  to  Boutillier^ 
and  to  the  ordinances  of  our  kings.  I  Ihall  men- 
tion only  two,  in  which,  the » public  intereft  was 
tnorc  direftly  concerned.  Thefe  abufes  we  know 
by  the  decrees  that  reformed  them  ;  they  had  been 
introduced  in  the  times  of  the  darkefl:  ignorance; 
and  upon  the  breaking  out  of  the  firft  gleam  of 
light,  they  vanilhed.  From  the  filence  of  the 
clergy  it  may  be  prefumed,  that  they  forwarded  . 
this  reformation:'  which,  conGdering  the  nature 
of  the  human  mind  deferves  commendation. 
Every  man  that  died  without  bequeathing  a  part 
ofhiseftateto  the  church,  which  was  called  dy- 
ing without  confeffion^  was  deprived  of  the  facta- 
ment,  and  of  chriilian  burial.  If  he  diefi  in- 
teftate,  his  relations  were  obliged  to  prevail  upon 
the   biihop,    that  he  would,   jointly   with  them, 

•  See  BoutilHer,  Somme  rurale,  tit-  9.  what perfons  s\re  incapable    ^ 
of  fuing  in  a  temporal  court  \  and  fteaumanoir,  chap.  1 1.  page  5^. 
and  the  regulations  of  Philip  Aii,£t^iitas  upon  this  fubje^^  ;  as  alfo 
the  regulation  between  ^Philip  ^uguftus^   the  clergy,  and  the         k 
barons. 

'        A  a  ^  name 
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Book  name  proper^ arbiters^  to  determine  what  fum  the 
Chs^^^i.  deceafed  /)ught  to    have  given,   in  cafe  he  had 
made  a  will.     People  could  not  lie  together  the 
firft  night  of  their  nuptials,  or  even  the  two  fol- 
lowing nights,  without  having  previoufly  purchafed  , 
leave  :  thefe,  indeed,  were  the  beft  three  nights  to 
chufe  •,  for  as  to  the  others,  they  were  not  worth 
much.     All  this  wias  redreffed  by  the  parliament  : 
(')intbc  we  find  in  the  (*)  gloffary  of  Ihe  French  law,  by 
^tJa""'  Ragau,  the  decree  which  it  publiflied  (')  againft 
£*/r«/tfr/.  ^he  bifliop  of  Amiens. 

^'^  th^of  ^  return  to  the  beginning  of  my  chapter,  Whcn- 
March,  eVcr  we  obferve  in  any  age  or  government,  the 
«409-  different  bodifes  of  the  ftate  endeavouring  to  increafc 
their  authority,  and  to  take  particular  advantages 
of  each  other,  we  fliould  be  often  miftaken  were 
we  to^confider  their  encroachments  as  an  evident 
mark  of  their  corruption.  Through  a  fatality  in- 
feparable  from  human  nature,  moderation  in  great 
men  is  very  rare  :  and  as  it  is  always  much  eafier 
to  pufti  on  force  in  the  direftion  in  which  it  moves, 
than  to  ftop  its  moment,  fo  in  the  fuperior  clafs  of 
the  people,  it  is  lefs  difficult,  perhaps,  to  find  nScn  .- 
extremely  virtuous,  than  extremely  prudent. 

The  human  mind  feels  fuch  an  exquifite  pleafure 
in  the  exercife  of  power  •,  even  thofe  who  arc  lovers 
of  virtue  are  fo  exceffively  fond  of  themfelves,  that 
there  is  no  man  fo  happy,  as  not  to  have  ftill  rea- 
fon  to  miftruft  his  honeft  intentions  ;  and,  indeed, 
our  aftions  depend  on  fo  many  things,  that  it  is 
infinitely  more  eafy  to  do  good,  than  to  do  it 
well. 

C  H  A  P. 
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CHAP.    XLIL 


The  Revival  of  M^  Roman  Law,  'and  the 
Refult  thereof.    Change  in  the  Tribunals. 


PON    the  difcovery    of  Juftinian*s  digeft  Al^^'t 

4J- 


vJ   towards  the  year  1 137,  the  Roman  law  feem-  cw'" 
cd  to  rife  out  of  its  aflies.    Schools  were  then  cfta- 


bliftied  in  Italy,  where  it  was  publicly  taught  ; 
they  had  already  the  Juftinian  code,  and  the  No- 
velU.  I  mentioned  befor<e,  chat  this  code  had 
been  fo  favourably  received  in  that  country,  as  to 
.  cclipfe  the  law  of  the  Lombards: 

The  Italian  doftors  brought  the  law  of  Juftinian 
into  France,  where   they  had  only  *  the  Theo- 
dofian  code  ;   becaufe  Juftfnian*s   laws  were  not 
made  t  till  after  the  fettkment  of  the  Barbarians 
tn  Gaul.     This  law  met  with  fome  oppofition  : 
but   it  ftood  its  ground  notwithftahding  the  ex- 
communications of  the  popes,  who  Aipporccd  (*)(')  i>«cre. 
their  own  canons.  St.  Lewis  endeavoured  to  britig  **  J-^  ^^ 
it  into  repute  by   the  tranflations  of ^  Jtrftiniari*s  ^'■''i''%« 
works,  made  according  to  his  orders,  Which  dre  Mlplrjp^fuUt. 
in  manufcript  in  our  libraries  5  and  I  have  already 
obferved,    that^  they  made   great  ufe  of  them  in 
compiling  the  Inftitutions.     Philip  the  Fair  %  or- 
dered the  laws  of  .Juftinian  to  be  taught,  only  as 

•  In  Italy  they  followed  Juftinian's  code  ;  hence  Pope  John 
VIII  in  his  conftitution  publifli<;d  after  the  lynod  of  Troyes,  makes 
mention  of  this  code,  not  becauft  it  was  known  in  France,  but 
becaufe  he  knew  it  himfelf  j   and  his  conilitution  was  general. 

f  This  emperor's  code  yuas  pubiifhed  towards  the  year  530. 

J  By  a  charter  in  the  yea/  1 312,  in  favour  of  the  unjvcrfity  of 
Orleans,  quoted  by  Pu  Tilitt. 

Aa  3  written 
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Book   written  rcafon,  in  thofe  provinces  of  France  that 
^ap.^ii,  ^^^^  governed  by  cuftoms ;  and  they  were  adopted 
as  a  law  in  thofe  provinces  where  the  Roman  law 
.  had  been  received. 
'  I  have  already  taken  notice,  that  the  mi^nner  of 

proceeding  by  judicial  combat,  required  very  lit- 
.  .         tie  knowledge   in  the  judges  :  difputes  were  de- 
cided according  to  the  ufagc  of  each  place^  and 
to  a  few  fimple  cuftoms  received  by   tradition. 
(«)Cuf.     Ui  Beaurpanoir's  time  {"")  there  were  two  difiercht 
Beau.°     ^^ys  of  adminifteringjuftice  j  in  fome  places  they 
voifis,       tried  by  peers  *,  in  others  by  bailiffs  :  in  follow- 
oftbeof-  ing  the  former  way,  the  peers  gave  judgment  ac- 
^^?.^      cording  to  the  pradice  of  their  court ;  in  the  latter, 
it  was  thtprodes  homines^  or  old  men,  who  pointed 
out  this  famcprr^ice  to  the  bailiff  f.    This  whole 
proceeding  required  Aeither  learnings  capacity,  nor 
ftudy.  .  But  wheirVhe  dark  code  of  the  inftitutions 
made  its  appearance ;  when  the  Roman  law  w^s 
^fran0ated,  ^nd  .taught  in  public  fchooU  \  when 
.. .  7  '  .    a  certain  art  of  procedure  and  jurifprudence  be- 
gan to  be  fornried  ;  when  praditioners  and  civi- 
lians were,  fecn  ta  rife-,  the  peers  and  thtfrodes 
homines.'^tr^  no  longer  capable  of  judging  :  the 
peers  began  to  withdraw  from  the  lords  tribunals  j 
and  the  lords  were  very  little  inclined  to  affemble 
them  ;  efpecially  as  the  new  form  of  trial,  inilead 
of  being  a  folemn  proceeding,  agreeable  to  the  no* 
bility,  and  intcrefting  to  a  warlike  people,  was 

•  Among  the  common  people  the  burghers  were  tried  by 
burghers,  as  the  feudatory  tenants  were  jtrieJ  by  one  anotborp 
See  la  Tbaumafliere,  chap.  19. 

f  Thus  all  requefts  began  with  thefe  words  :  My  lord  judge,  it  is 
it^omaty  that  inyour  court,  &c.  as  appears  from  the  /brmula  quoted 
'  1|y  Boutillier,  Somtfa  rurale,  book  ^  tit.  ti. 

become 
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tM!Come  a  courfe  of  pleading,  which  they  neither  Book 
underftood,  nor  cared  to  learn.  The  cuftom  of  ^"^p/"'^ 
trying  by  peers  began  *  to  be  lefs  ufed  ;  that  of 
trying  by  bailiffs  to  be  rnore  fo ;  the  bailiiFs  did 
not  givc-f*  judgment  themfelves,  they  fummed  up 
the  evidence  and  pronounced  the  judgment  of  the 
prodes  homines  ;  but  the  latter  being  no  longer 
capable  of  judging,  the  bailiffs  themfelves  gave 
judgment. 

This  was  efiefted  fo  much  the  eafier,  as  they 
had  before  their  eyes  the  praftice  of  the  ecclcfiaftic 
courts  J  the  canon  and  new  civil  law  both  con- 
curred alike  to  abolifh  the  peers.  ^ 

Thus  fell  the  ufage  hitherto  conftantly  ob- 
ferved  in  the  French  monarchy,  that  judgment 
Ihopld  not  be  pronounced  by  a  finglc  perfon,  as 
may  be  feen  in  the  Salic  laws,  the  capitularies,  and 
in  the  firft  (°)  law-writers  under  the  third  race.  The  (n)  Beau- 
contrary  abufe,  which  obtains  only  in  ^oc^A  ]\yn(^  ^^^^^^^* 
diftions  has  been  moderated,  and  in  fome  meafure  page 336* 

and  cbap* 
61.  page 
*  The  chanp^  vi^as  ioteniible  :  we  meet  with  trials  by  peers  jij.  md 
even  ia  Bouril liar's  tin/ley  who  lived  in   the  year  Hox,  which  is  316, The 
the   date  of  his  will :  He  gives   this  formula  book  i.  tit.  n.  Inftituti- 
<*  Sire  Juge^  en  majufUe  haute ^  mojenne^  bagkt  quej'ai  e/t  til  keuy  ons,  book 
•*  cour  plaidst  baillis,  hoxnvae  feodaux  &  fergens**    Yet  nobbing  2»chap.l5^ 
but  feodal  matters  were  tried  any  longer  by  the  peers.  Ibid,  book 
I.  tit.  t.  page  i(). 

+  As  appears  by  the,  formula  of  the  letters  whiQh  tjieir 
lord  ufed  to  give  them,  quoted  by  Boutillicr,  Somme  rurale^ 
book  I*  tit.  14.  which  is  proved  l^kewife  by  :Beaumanoir,  puftom 
of  Beauvoiiis,  chapter  i.  of  the  bailiiFs  j  they  only  direftcd  the 
proceedings.  **  The  haiiiff  is  obliged  in  the  prefence  €f  the  peers  to 
**  take  down  the  ivsrds  c/thofe  *whe  piead,  and  to  ajk  the  parties  nuht" 
^"  tkerthey  are  tuiilingto  have  judgment  given  according  to  the  reafons 


f*  edledgek\  eutdifthe^fay^  yes,  my  brd;  the  baiiijf  ought  to  oblige 
**  the.peersto  gtvejutigment.'"'  See  alfo  the  Inftitutions  ot  St«  LewjSf 
;>k  »,  chap.  15.    ^^LiJuge,finedoitpAs 

•A  a  4  redreflfed 


book  1.  ckap.  105.  and  book'  »,  chap.  15.    "  Li  Jugi$fi  ne  doitpAs 
faire  le  jugemenC\ 
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Book  rcdrcfled,  by  introducing  in  manjr  places  a  judgcV 
Ch^,p!"j.  deputy,  whom  he  confolts,  and  who  rcprefents  thte 
ancient  prodes  homines  by  the  obligation  the  judgo 
is  under  of  caking  two  graduates,  in  cafes  that 
deferve  a  corporal  punilhment ;  and,  in  fine,  it  is 
become  of  no  manner  of  cffe(5t  by  the  extreme  fa- 
cility of  app^^ls, 

C   HAP.      XLIII. 

^hefame  SubjeSi  continued. , 

nr^HUS  there  was  no  Uw  to  prohibit  the  lords 
•■•    from  holding  their  courts  themfelves  ;  none 
to  abolifti   the  funftjons  of  their  peers  ;  none  to 
ordain  the  creation  of  bailiffs  ;  none  (o  give  them 
the  power  of  judging.     All  this  was  efFefted  jn- 
fenfibly,  and  by  the  very  neceflity  of  the  thing.  Th^ 
knowledge  of  the  Roman  law,  the  decrees  of  the 
.  courts,  the  new  digeft  of  the  cuftoms,  required  a 
ftudy  of  which  the  nobility  and  illiterate  people ^ 
were  incapable. 
(»)  Tt  wa$       The  only  (**)  ordinance  we  have  upon  this  fub- 
FiTt^hiyear  jc<^»  is  that  which  obliged  the  lords  to  chufc  their 
ia«7.        bailifft  frbn)  among  the  laity.     It  is  a  miftake  to 
look  Upon  this  as  a  law  of  their  creation ;  for  it  faya 
-no  fuch  thing.     Bcfides,  the  intention  of  the  le- 
giflator  is  determined  by  the  reafons  afligned  in 
the  ordinance  :    io    the  end  fbat  the  bailiffs  may. 
be  punijhed  *  for  their  prevarications^  it  is  necejfary 
they  be  taken  from  the  order  of  the  laity.      The  im- 
munities of  the  clergy  in  thofe  days  arc  ,vcry  well 
•  Jcnown. 

f  lltJii^idelinqtMnt^  fuperior^sfui  pojfint  animadvert  ere  in  eofdcm* 

We 
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We  mud  not  ima^ne  that  the  privileges  ^wrhich  Book 
the  nobility  formerly  enjoyed,  and  of  which. they  ^"^^ 
are  now  divefted,  were  taken  from  them  a$  ufurpa- 
tions :  no,  many  of  Jthofe  privileges  were  loft 
through  ncgleft,  and  others  were  given  up,  be-^ 
caufe  as  various  changes  had  been  introduced  in 
thecourfe  of  fo  many  ages,  they  were  inconliftent 
with  thofe  ph^nges. 

CHAP.      XLIV. 

Of  the  Proof  by  Witnejfes. 

THE  judges,  who  had  no  other  rule  to  go  by 
than  the  ufagcs,  inquired  very  often  by  wit* 
neffes  into  every  caufe  that  was  brought  before 
them. 

The  ufage  of  judicial  combats  beginning  to  de* 
cline,  they  made  their  inquefts  in  writing.  But  % 
verbal  proof  committed  to  writing,  is  never  more 
than  a  verbal  proof  -,  fo  that  this  only  increafed 
the  expences  of  law  proceedings.  Regulations 
were  then  made  which  rendered  moft  of  thofe  in- 
quefts  *  ufelefs  -,  public  regiftcrs  were  eftablifhed, 
which  afcertained  moft  fafts,  as  nobility,  age,  le- 
gitimacy, and  marriage.  Writing  is  a  witnefs 
very  hard  to  corrupt ;  the  cuftoms  were  therefore 
reduced  to  writing.  AH  this  is  very  reafonablc; 
it  is  much  eafier  to  go  and  fee  in  the  baptifmal 
rcgifter,  whether  Peter  is  the  fonofPaul,  than 
to  prove  this  faft  by  a  tedious  inqueft.  When 
there  are  a  great  number  of  ufages  in  a  country, 
it  is  much  eafier  to  write   them   all  down  in   a 

•  Se€  in  what  manner,  age  and  parentage  wpre  proved,  In- 
ilkutions^  book  i.  chap^  71  and  72* 

code, 


362  T  H  E    S  P  I  R  I  T 

Book  code,  thtn  to  oblige  individuals  to  prove  every 

dvp-fs*  ^^%^*      ^^    length  the  famous   ordinance   wad 

made,    which   prohibited  the    admitting   of  the 

pfoof  by  witnefles,  for  a  debt  exceeding  an  hundred 

'  livres,  except  there  was  the  beginning  of  a  proof 

in  writing. 

CHAP.       XLV. 

Of  the  Cujloms  of  France. 

FRANCE,  as  we   have  already  obftrved,  was 
governed  by  written  cuftoms;  and  the  par- 
ticular ufages  of  each  lordftiip  conftituted  the  civil 
law.     Every  Ibrdfliip  had  its  civil  law,   according 
(p)Pro.    *^  Beaumanoir  (**),  and  fo  particular  a  law,  that 
loguc  to    this  author  who  is  looked    upon  as  a  luminary, 
tom^of'     and  a  very  great  luminary,,  of  thofe  times,  fays,  he 
^•fiil  •     does  not  believe  that  throughout  the  whole  king- 
dom there  were  two  lordlhips  intirely  governed  by 
the  fame  law. 

This  prodigious  diverfity  had  a  two-fold  ori- 
gin. With  regard  to  the  firft,  the  reader  may 
recolleft  what  has  been  already  faid  concerning  it 
OChap.  in  the  (*!)  chapter  of  local  cuftoms:  and  as  to  the 
'*•  -  fecond  we  meet  with  it  in  the  different  events 
of  legal  duels;  it  being  natural  that  a  continual 
feries  of  fortuituous  cafes  muft  have  been  produAivc 
of  new  ufages. 

Thefe  cuftoms  were  preferved  in  the  memory  of 

old  men;  but  infenfibly  laws  or  written  cuftoqpt 

were  formed. 

collcaion*      I,  At  the  commencement  (')  of  the  third  race 

•fordi-     the  kings  gave  not  only  particular  charters,  bUt 

LtmrUr^  llkcwifc 


O  F    L  A  W  S.  ifj 

like  wife  general  ones,  in  the  manner  above  ex-   Bo^ie 
plained  5    fuch  are  the  infticutions  of  Philip  Au-  q^^^ 
guftus,  and  thofe  made  by  St.  Lewis.     In  like 
manner  the  great  vafTals,  in  concurrence  with  the 
lords  who  held  under  them,  granted  certain  char- 
ters or  eftablilhments,  according  to  particular  cir- 
cumftances  at  the  affizes  of  their  duchies  or  coun- 
ties r    fuch  were   the  affize  of  Godfrey  count  of 
Brittany,  on  the  divifion  of  the  nobles  ;  the  cuf- 
toms  of  Normandy  granted  by  duke  Ralph ;  the 
cuftoms  of  Champagne,  given  by  king  Theobald  1 
the  laws  of  Simon  count  of  Montfort,  and  .ochers. 
This  produced  fome  written  laws,  and  even  moce^ 
gerneral  ones  than  thofe  they  had  before. 

2.  At  the  beginning  of  the  third  race,  almoft 
all  the  common  people  were  bond  men ;  but  there 
were  feveral  reafons  which  afterwards  determined 
the  kings  and  lords  to  infranchife  them. 

The  lords  by  infranchifmg  their  bond-men  gave 
them  property  ;  it  was  neceflary  therefore  to  give 
them  civil  laws,  in  order  to  regulate  the  difpofal 
of  that  property.  But  by  infranchifmg  their  bond- 
men, they  likewife  deprived  themfelves  of  their 
property  5  there  was  a  neceflity  therefore  of  re- 
gulating the  rights  which  they  refcrved  to  them- 
felves, as  an  equivalent  for  that  property.  Both 
thefe  things  were  regulated  by  the  charters  of  in- 
franchifcmenti  thofe  charters  formed  a  part  of  our 
cuftoms,  and  this  part  was  reduced  to  writing. 

3.  Under  the  reign  of  St.  Lewis  and  of  the  fu€-   - 
ceeding  princes,  fome  able  praditioners,  fuch  as 
Defontaines,  Beaumanoir,  and  others,  committed 
the  cuftoms  of  their  bailiwics  to  writing*     Their 

dcfign 


n 
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Book  deGgn  was  rather  to  give  the  courfe  of  judicial 
Qap!\i  proceedings,  than  the  uH^s  of  their  time  in  re- 
fped:  to  the  difpofal  of  property.  But  the  whole 
is  there,  and  though  thefe, particular  authors  have 
no  authority  but  what  they  derive  from  the  truth 
and  notoriety  of  the  things  they  fpeak  of,  yet 
there  is  no  manner  of  doubt  but  they  contributed 
greatly  to  the  reftoj^tion  of  our  ancient  French 
jurifprudence.  Such  was  in  thofe  days  pur  com- 
mon law. 

We  arc  come  now  to  the  grand  epocha.  Charles 
VII.  and  his  fuccfflbrs  caufed  the  different  local 
cuftoms  throughout  the  kingdom  to  be  reduced  to 
writing,  and  prefcribed  kt  forms  to  be  obferved  to 
their  digefting.  Now  as  this  digefting  was  made 
through  all  the  provinces,  and  as  people  came 
•from  each  lordfliip  to  declare  in  the  general  af- 
fembly  of  the  province  the  written  or  unwritten 
ufages  of  each  place,  endeavours  were  ufed  to  ren- 
der the  cuftoms  more  general,  as  much  as  pof- 
iible,  without  injuring  the  interefts  of  individual, 
which  were  carefully  *  preferved.  Thus  our  cuf- 
toms were  ehara<5terized  in  a  three- fold  manner  ; 
they  were  committed  to  writing,  they  were  made 
more  general,  and  they  received  the  ftamp  of  the 
royal  authority. 

Many  of  thcfc  cuftoms  having  been  digefted 
anew,  feveral  changes  were  made,  either  in  fup- 
prcfling  whatever  was  incompatible  with  the  adtual 
praftice  of  the  law,  or  in  adding  feveral  things 
drawn  from  this  praftice. 

*  This  was  obferved  at  the  digefting  of  the  cuftoms  of  Bory 
and  of  Paris.    See  la  Thaamafliere,  chap.  3, 

Though 
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Though  the  common  law  is  confidered  afnongft  Book 
us  as  in  feme  meafurc  oppofite  to  the  Roman,  in-  ^^.'45- 
fomuch  that  thefe  two  laws  divide  the  different  ter- 
ritories ;  it  is  iiotwithftanding  true  that  feveral  re- 
gulations of  the  Roman  law  entered  into  our  cuf- 
toms,  cfpecially  when  they  made  the  new  di- 
-gefts,  at  a  time  not  very  diftant  from  ours, 
when  this  law  was  the  principal  ftudy  of  thofo^ 
who  were  defigned  for  civil  employments ;  at  a 
time  when  it  was  not  ufual  for  people  to  boaft  of 
not  knowing  what  it  was  their  duty  to  know,  and 
of  knowing  what  they  ought  not  to  know';  at  a 
-time  when  a  quicknefs  of  underftanding  was  made 
more  fubfervient  towards  learning,  than  pretending 
to,  a  profeflTion  ;  and  when  a  continual  purfuit  of 
amufements  was  not  even  the  tharafberiftic  of  wo- 
men. 

I  (hould  have  been  more  difFufe  at  the  end  of 
this  book  \  and  entering  into  the  feveral  details^ 
(hould  have  traced  all  the  infcnfible  changes, 
which  from  the  opening  of  appeals,  have  formed 
the  great  Corpus  of  our  French  Jurifprudence. 
But  this  would  have  been  ingrafting  one  large 
work  upon  another.  I  am  like  that  antiquarian  ('}  (s)  in  the 
who  fee  oMt  from  his  own  country,  arrived  in^P*^^*'' 
Egypt,  caft  an  eye  on  the  pyramids,  and  returned 
home. 
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V    B     O     OK      XXIX. 

Of  the  Manner  of  compofing  Laws. 

C    H    A    P.       I. 

Of  the  Spirit  of  a  Legtflator. 

Book    *W"  Say  it,   and  mcthinks  I  have  undertaken  this  . 

Chap,  i!      I     work  with   no  other  view   than  to  prove  it ; 

mod  2.  A  ^{jg  fpjrit  of  a  Jegiflator  ought  to  be  that  of 
moderation ;  political,  like  moral  evil,  lying  al- 
ways between  two  extremes*  Let  us  produce  an 
example. 

The  fet  forms  of  juftice  are  neceflary  to  li- 
berty ;  but  the  number  of  them  might  be  fo  great 
as  to  be  contrary  to  the  end  of  the  very  laws  that 
eftabliftied  them  5  prccefles  would  have  no  end  ; 
property  would  be*  uncertain ;  the  goods  of  one  of 
the  parties  would  be  adjudged  to  the  other  with- 
out examining,  or  they  would  both  be  ruined  by 
examining  too  much. 

The  citizens  would  lofe  their  liberty  and  fe- 
curityj  the  accufcrs  would, no  longer  have  any 
means  to  convi^,  nor  the  accufed  to  juftify  them-r 
felves. 

QH  A  P.     .11. 

The  fame  SukjeB  continued. 

l»?Ka^   /^ECILIUS,  in  Aulus  GcUius  Q,  fpeaking 
a»-c  ap.  y^  ^  ^^  j^^  ^^  ^^^  Twelve  Tables,  which  per- 
mitted 
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tnitted  the  creditor  to  cut  the  infolvent  debtor  into  Book 
pieces,  juftifies  it  even  by  its  cruelty,  which  *  hiri-  chap- 1. 
dered  people  from  borrowing  beyond  their  ability 
of  paying.     Shall  then  the  cruelleft  laws  be  the 
beft?     Shall   goodnefs  confift  in  excefs,  and  all 
the  relations  of  things  be  deftroyed  ? 

CHAP.      III. 

That  the  Laws  which  feem  to  deviate  from  the 
Views  oftheLegiJlatoTf  are  frequently  agree* 
able  to  them. 

THE  lafw  of  Solon  which  declared  thofe  per- 
fens  infamo.us  who  efpoufed  no  fide  in  an  in- 
furredion,  feemed  very  extraordinary;  but  we 
ought  to  confider  the  circumftances  in  which  Greece 
was  at  thac  time.  It  was  divided  into  very  fmall 
ftates :  and  there  was  reafon  to  apprehend,  left  in  a 
republic,  torn  by  inteftinedivifions,  the  fobereft  part 
(hould  keep  retired,  in  confequencc  of  which, 
things  might  be' carried  to  extremity. 

In  the  leditions  raifed  in  thofe  petty  ftates,  the 
bulk  of  the  citizens  either  made  or  engaged  in  the 
quarreh  In  our  large  monarchies,  parties  are 
formed  by  a  few,  and  the  people  chufe  to  live 
quiet.  In  the  latter  cafe  it  is  natural  to  call  back 
the  feditious  to  the  bulk  of  the  citizens,  and  not 
theie  to  the  feditiinis :  in  the  other  it  is  neqeflary 
to  oblige   the   fmall  number  of  prudent  people  to 

*  Cecilius  fays*  that  he  never  faw  nor  read  of  an  inftance)  in 
which  this  punifhment  had  been  infli6led  ;  but  it  is  likely^  that 
no  fuch  puniftimcnt  was  ever  cftabiifhedj  the  opinion  of  forae . 
civilians,  that,  the  law  of  the  Twelve  Tables,  meant  only  the  divi* 
iion  of  the  money  arifing  from  the  fale  of  the  debtor,  iccms  very 
probable. 

enter 
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Book  enter  among  the  feditious  :  it  is thiii  the fermenta-' 
Q^j^  tion  of  one  liquor  may  be  ftopped  by  a  fingle  drop 
and  5,      of  another.    . 

CHAP.     IV. 

Of  the  Laws  contrary  to   the  Vieis^s  of  thi 
Legijlator. 

TH  E  R  E  are  laws  fo  little  underftobd  by  the 
legiflator,  as  to  be  contrary  to  the  very  end 
he  propofed.  Thofe  who  made  this  regulatioix 
among  the  French,  that  when  one  of  the  two  dom- 
petitors  died,  (he  benefice  fhould  devolve  to  the 
furvivor,  had  in  view,  without  doubt,  the  extinfkicKi 
of  quarrels:  but  the  very  reverie  falls  out,  we,  fee 
the  clergy  at  variance  every  day,  and  like  EngUfh 
maftiffs  worrying  one  another  to  death. 

CHAP.      VI. 

The  fame  SubjeSi  continued.    . 

TH  E  law  I  am  going  to  fpeak  of,  is  to  be 
found  in  this  oath  prefcrved  by  ^fchiries*  % 
Ifwear  that  I  will  never  deftroy  a  town  of  the  Am- 
phiSlyoneSf  and  that  I  will  not  divert  the  courfe  of 
its  running  waters  \  if  any  nation,  /hall  prefume  to 
do  fuch  a  thing y  I  .will  declare  war  againft ,  tbem^ 
and  will  deftroy  their  towns.  The  laft  article  of 
this  law,  which  feems  to  confirm  the  firft,  is  really 
contrary  to  it.  Amphiftyon  is  willing  that  the 
Greek  towns  (hould  never  be  deftroyed,  and  yet 
his  law  paves  the  way  for  their  deftru6lion.  In 
order  to  cftablifh  a  proper  law  of  nations  among 

,  •  J3/  falfd  Legation  e. 

/       I  the 
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tkc  Greeks,  they  ought  to  have  been  accuftomed  Boor 
early  to  think  it  a  barbarous  thing  to  deftroy  a  chfp^^s, 
Greek  town ;  confequently,  they  ought  not  even  . 
to  ruin  the  deftroyers.  Amphidlyon's  law  was 
juil }  but  it  was  not  prudent  ;  this  appears  even 
from  the  ^bufe  made  of  it.  Did  not  Philip  af- 
fume  the  power  of  demoliftiing  towns,  under  the 
pretence  of  their  having  infringed  the  laws  of 
the  Greeks  ?  Amphicbyon  might  have  inflided 
o^her  punilhmenrs  J  he  might -have  ordained,  for 
example,  that  a  certain  number  of  the  magiftrates 
of  the  deftroying  town,  or  of  the  chiefs  of  the 
infringing  army,  (hould  be  punilhed  with  death  <i 
that  the  deftroying  nation  (hould  ceafe  for  a  while 
to  enjoy  the  privileges  of  the  Greeks ;  that  they 
fhould  pay  a  fine  till  the  town  was  rebuilt.  The 
law  ought,  above  all  things,  to  aim  at  the  repa^ 
ration  of  damages* 

C  H  A  P.     VI. 

That  Laws  which  appear  the  fame^  have  not 
always  the  fame  EffeB. 

GiE  S  A  R  made  a  law  to  (**)  prohibit  people  {^  dJo, 
frpm  keeping  above   fixry  fefterces  in  their  ^^•♦*' 
houfes.      This  law  was  confidered  at  Rome  as  ex- 
tremely proper  for  reconciling  the  debtors  to  their 
creditors  *,  becauie  by  obliging  the  rich  to  lend  to 
the  poor,    they  enabled   the  latter  to  pay  their 
debts.     A  law  of  the  fame  nature  made  in  France, 
at  the  time  of  the  Syftem,  proved  extremely  fa- 
tal ;  becaufe  it  was  enabled  under  a  moft  fright- 
ful   fituation.      After    depriving    people    of    all    _ 
poQible  means  of  laying  out  their  money,   they 
Vol.  II.  .  B  b  ftripped 


no 
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Book  ftripped  them  even  of  the  1  aft  refoufce  af  keeping* 
Chap.  7  *?  ^^  home  ;  which  was  the  fame  aS' taking  ir  frony 
them  by  open  violence,  Cosfar's  law  was  intended 
to  make  the  money  circulate  ;  the  French  ihinifter's 
defign  was  to  draw  all  the  money  into  one  hand. 
The  former  gave  either  lands  or  mortgages  on 
p^rivate  people  for  the  money  ;  the  latter  propofed 
in  lieu  of  money,  nothing  but  efFefts  which  were 
of  no  value,  and  could  have  none  by  their  very 
nature,  becaufe  the  law  compelled  people  ta  accept • 
of  them* 

CHAP.     riL 

The  fame  SubjeSi  contimied.  .  NeceJJity  of  com* 
pofng  Laws  in  a  proper  Manner. 

npHE  law   of    Oftracifm    was   eftab!i(hed  at' 
(c)  Arift.     "*"     Athens,  at  Argos  ('),  and  at  Syraeufe.      At 
Rcpub.     Syraeufe  it  was  produdtive  of  a  thoufand  mifchiefs, 
chap.  3.    becaufe  it  was  imprudently  enafted*  The  principal 
citizens  baniQied  one  another  by  holding  the  leaf 
(«!)  Plu-    of  a  fig-tree  {^)  in  their  hands  ;   fo   that  thofe  who 
oTwo**^^  had  any  kind  of  merit  withdrew  from  public  affairs. 
fius.         At  Athens,  where  the  legiflator  was  fenfible  of  the' 
proper   extent  and   limits    of  his   law,    oftracffm 
proved  an  admirable  regulation  :   they 'n^ver  con- 
demned more  than  one  perfon  a'r  a  time  ;  and  fuciv 
a  number  of  fuffragcs  were    requilite   for  pafling 
this  fcntenee,   that    ic    was   exrrt^mely  difficult  for 
them  to  bani(h  a  perfon  whofe  abknce  was  not  ne- 
ceffary  to  the  ftate.  * 

The  power  of  bimidiing  was  exereifcd  only  eve- 
ry fifth  year  :  and  indeed,  as  the   ortracrfm   was 
defigned   againft   none  but  great   pcrfonages  who 
*    2         >-  -*  ihreatcr*cd 
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threatened  the  (lite  with  danger,  it  orught  not  to  ^^.^^ 
havjs  been  the  tranfadion  of  every  day.  chap.  i.\ 

and  ^. 

CHAP.        Vllh 

T/iat  Laws  ^hich  appear  the  fame,  ^vere  ttot 
always  made  through  the  fame  Mbtivt^. 

IN  France  they  have  received  moft  of  the  Roman 
laws  on  fubftitutions^  but  through  quite  a 
different  motive  from  the  Ronlans.  Among  the 
latter  the  inheritance  was  accompanied  with  cer- 
tain *  facrifices,  which  wdre  to  be  perfoirmed.  by 
the  inheritor,  and  were  regulated  by  the  pontifical 
law;  hence  it  wa?^  that  thfty  reckoned  it  a  dif* 
hondlir  to  die  without  heirs,  that  they  made  Oaves 
their  hdirs^  and  that  they  d^vifed  fubftitutic>n;$.  Of 
this  we  have  a  very  ftrong  proof  in  the  vulgar 
fubftitution^  which'  was  the  firfl:  intended,  and 
took  place  only  when  iht.  heir  appointed  did  not 
accept  of  the  inheritance. r..  Its  views  was  not  to 
perpetuate  the  eftate  in  a  ftm^ly  of  the  fame  name^ 
but  to  find  fome  body  that  wouid  accept  of  it. . 

C  rt  A  P.     IX. 

97;^/  the  Greek  and  Roman  LanJos  piinijhed  Sui- 
cidei  hut  not  through  the  fame  Motive. 

\    Man*   fays   Plato    ('),   wl.o    has  killed   one  C*^)  Book 
■^^  nearly  related  to  him,  that  is  himfclf,  hot  by  5>-''^^*''*' 
an   order  of  the   riiagiftrate,  not   to  avoid  igtio- 
niiny,    but    through    pufillanimity^    (hall  be  pu- 

•  When  ih^  inbcfitnrice  tvas  too  much  eticumbered',  they 
tluded  the  pontiticnl  law  by  certaiu  lale*,  from  wliciice  cbjuie  tne 
ViOxt%  fine  /dcfis  hxreditas 

B  b  2  niQied. 
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Book  niflicd.  The  Roman  law  puni(hed  this  a£lion 
Chap.  9!  ^^^^  it  was  not  committed  through  pufillanimity» 
through  wearinefs  of  life,  through  impatience  in 
pain,  but  from  a  criminal  defpair.  The  Roman 
law  acquitted  where  the  Greek  condemned,  and 
condemned  where  the  other  acquitted. 

Plato's  la,w  was  formed  upon  the  Lacedaemonian 
inftitutions,  where  the  orders  of  the  magiftratc 
were  abfolute,  where  Ihime  was  the  greateft  of 
mifcries,  and  pufiUanimity  the  greateft  of  crimes. 
The  Romans  had  no  longer  thofe  refined  ideas ; 
theirs  was  only  a  ftfcal  law. 
.  During  the  time  of  the  republic,  there  was  no 
law  at  Rome  againft  fuicides  :  this  adlion  is  always 
confidered  by  their  hiftorians  in  a  favourable  light, 
and  we  never  meet  with  any  puni(hment  ihfiidcd 
upon  thofe  who  committed  it. 

Under  the  firft  emperors,  the  great  families  of 
Rome  were  continually  deftroyed  by  criminal  pro- 
fecutions,  The  cuftom -was  then  introduced  of 
preventing  judgment  by  a  voluntary  death.  In 
this  they  found  a  great  advantage  :  they  had  *  an 
honourable  interment,  and  their  wills  were  exe- 
cuted, becaufe  there  was  no  law  againft  fuicides. 
But  when  the  emperors  became  as  avaricious  as 
cruel,  they  deprived  thofe  who  deftroyed  the mfelves 
of  the  means  of  prefcrving  their  eftates,  by  ren- 
dering it  criminal  for  a  perfon  to  make  away  with 
himfelf  through  a  criminal  remorfe. 

What  I  have  been  faying  of  the  motive  of  the 
emperorSf  is  fo  true,  that  they  confented  f  that 

•  £orum  qui  de  fefiatuehani  humahantur  corpora^  manehant  teflu' 
menta^  pretiumjefiinandu     Tacit. 
t  Rescript  of  the  emperor  Pius  in  the  3d  law,  §  i,  a^d  %,  ff,  de 
«  bonis  eorum  qui  antefent,  mortem  fib't  confd*verufit, 

.7  *  the 
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the  eftates  of  fuicides  fliould  not  be  confifcated.   Book 
when  the  crime  for  which  they  killed   themfclvcs  chap.  ,o^, 
was  not  punilhed  with  confilcation.  andn. 

c  H  A  P.  X.       ; 

That  Laws  which  feem  contrary ^  proceed fome- 
times  from  the  fame  Spirit. 

IN  our  time  we  give  fummons  to  people  in  their 
own  houfes ;  but  this  was  not  permitted  C)  (0  Le^- 

I       r»  »8.  ff.  de 

among  the  Romans.  j„  jus  <vo^ 

A  fummoris  was  a  (^)  violent  aftion,  and  a  kind  ^^''^^• 
of  warrant  for  feizing  the  *  body  ;  hence  it  was  [aw  of  the 
no  more  allowed  to  fummon  a  perfon  in  his  own  i*  tables, 
houfe,  than  it  is  now  allowed  to  arreft  a  perfon  in 
his  own  houfe  for  debt. 

Both  the  Rqman  (^)  and  our  laws  admit  of  this  (^)Sect^ 
principle  alike,  that  every  man  ought  to  have  his^  ?«  i«/* 
own  houfe  for  an  afylum,  where  he  Ihould  fufFer  '^^^'^^ 
no  violence;. 

CHAP.   xr. 

How  we  are  to  judge  of  the  Difference  of  Laws. 

T  N  France,  the  punifhment  againfl:  falfe  wit- 
•*•  neffes  is  capital  ;  inr  England  it  is  not.  Now, 
to  be  able  to  judge  which  of  thefe  two  laws  is 
the  bed,  we  muft  add,  that  in  France  the  rack  is 
ufed  againft  criminals,  but  not  in  England;  that 
in  France  the  accdfcd  is  not  allowed  to  produce 
his  witneffes ;  and  that  they  very  feldom  admit  of 
circumftantial  evidence  in  favour  of  the  prifoner ;  in 

*  RapH  in  jus t  Horace,  fatire  9.  hence  they  could  not  fummon 
thofe  to  whom  a  particular  rerpe6t  was  due.  ' 

B  b  3  £ngland 
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Book.  England  they  allow  of  witnefles on  both  fides.  Thefe 
Chap.  II.  tb'*^  French  Jaws  form  a  clofe  and  well  connefted 
fyftem  ;  and  fo  do  the  three  Englifli  law;5.  The 
Jaw  of  England,  which  does  not  allow  of  the 
racking  of  crimiaals,  has  but  very  little  hopes  to 
draw  from  thd  accufed  a  confeffion  of  his  crime  ; 
for  this  reafon  it  invites  witpefles  from  all  parts, 
and  does  not  venture  to  difcourage  them  by  the 
fear  of  a  capital  punifhment.  The  French  law, 
svhich  has  one  refource  more,  is  not  afraid  of  in- 
timidating the  witnefles ;  on  the  contrary,  reafon 
requires  they  (hould  be  intimidated  ;  it  liftens  only 
to  the  witnefles  on  one  fide  *,  which  are  thofc 
produced  by  the  attorney- general,  and  the  fate  of 
ihe  accufed  depends  entirely  on  their  tefl:imony. 
But  in  England  they  admit  of  witneflfes  on  both 
fides,  and  the  affair  is  difcuffed  in  fome  meafure; 
between  them  ;  confequ^ntly  falfe  witnefs  is  ther^ 
lefs  dangerous,  the  accufed  having  a  remedy  againft 
the  falfe  witnefs  which  he  has  not  in  France,- 
Wherefore  to  determine  which  of  thofe  laws  are 
mofl  agreeable  to  reafon,  we  mufl  not  confider 
them  fingly,  but  compare  the  whole  together. 

p  H  A  P.      XIL 

^hat  Laws  which  appear  the  Jame^  dre  Jotner 
times  really  different. 

TH  E   Greek  and   Roman  laws   infli<aed   the 
^^' ,  '-  .  fame  Q)  punifliment  on  the  receiver  as  on 


tatoribus. 


•  By  the  ancient  French  law,  witnefTes  were  heard  on  both  fules ; 
hence  wc  find  in  the  IniHturions  of  St.  Lewis,  book  i.  chap-  7. 
that  there  was  only  a  pecuniary  punilhment  againft  falfe  witnelles. 

.  th^ 
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isfee  diief  5  the  French  law  does  the  feme.    The  Book 
former  afted  l-ationally,  but  the  latter  doe$  not.  chap.  it. 
Among  the  Greeks  and   Romans,  the  thief  was. 
condemned    to   a   pecuniary  puniftment,    which 
nought  alfo   to   be  inflided  on  the  receiver :    for 
icvery  man  that  contributes  in  what  ihape  foevi^r 
to  a  damage,  is  obliged  to  repair  it.     But  as  the 
punifliment  of    theft  is   capital  with  uj^,  the  re- 
ceiver cannot  be  punifhed  like   the  thief,  without 
carrying  things  to  excefs.     A  receiver  may  adl  in- 
nocently on  a  thoufand  occafions  -,  the  thief  rs  al- 
ways culpable.:   one  hinders  the  conviction   of  a 
crime,  the  other  commits  it  5  in  one  the  whole   , 
is  paffive,  the  other  is  active  ;  the  thief  muft  fur- 
mount  more  obftacles,  and  his  foul  muft  be  more 
hardened  againft  the  law$. 

The  civilians  bav.e  gone  farther  •,  they  look 
upon  the  receiver  as  more  odious  (')  than  the  thief;  (k)  ibid, 
for  were  it  npc  for  the  receiver,  the  fhefr,  fay  they, 
could  f>ot  be  long  con,cealed.  But  this  again  might 
be  right  when  there  was  only,  a  pecuniary  punifh- 
ment;  tbeaflfatr  in  queQion  was  ^  damage  done, 
and  the  receiver  was  generally  better  able  to  re- 
pair it :  but  when  the  puni(hment  became  capital, 
they  ought  to  have  been  direfted  by  qjhfr  prir^- 
ciples.  ^.,.. 

CHAP,    xiir, 

^hat  we  fNuJi  not  feparate  Laws  from  the  End 
for  which  they  were  made  :  Of  the  Roman 
.    Ijaws  on  Thefts  * 

XTT  H  E  N  a  thief  w;as  caught  in  the  fad,  .this 

.  ^  ^     yras  called  by  the  Romans  an  open  theft  -, 

B  b  4  when 
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Book  when  he  was  not  deteAed  till  fome  dme  ajft^rwards, 
Cbap!M  ^^  ^^5  ^  private  theft. 

The  law  of  the  Twelve  Tables  ordained,  that 
an  open  thief  fhould  be  whipt  with  rods,  and  con- 
»  demncd  to  flavery,  if  he  had  attained  the  age  of 
puberty ;  or  only  whipt,  if  he  was  not  of  ripe 
age  ;  but  as  for  the  private  thief,  he  was  only 
condennied  to  a  fine  of  double  the  value  of  what 
be  had  Rolen. 

When  the  Porcian  laws  abolifhed  the  cuftom  of 
whipping  the  citizens  with  rods,  and  of  reducing 
them  to  flavery,  the  open  thief  was  condemned 
to  *  a  payment  of  four-fold,  and  they  ftill  con- 
tinued to  condemn  the  private  thief  to  a  payment 
of  double. 

It  fecms  very  odd,  that  thefe  laws  (hould  make 
fuch  a  difference  in  the  quality  of  thofe  two  crimes, 
and  in  the  punifhments  they  infli<Sled,  And  indeed, 
whether  the  thief  was  detefted  cither  before  or  af- 
ter he  had  carried  the  ftolen  goods  to  the  place  in- 
tended, this  was  a  circumftance  which  did  not  al- 
ter the  nature  of  the  crime.  I  do  not  at  ail  <ju^- 
tion  but  the  whole  theory  of  the  Roman  laws  in 
relation  to  theft  was  borrowed  from  the  Laced2&- 
-  monian  inftitutions^  Lycurgus,  with  a  view  of 
rendering  the  citizens  dextrous  and  cunning,  or- 
dained that  children  (hould  be  praSlifed  in  thieving, 
and  that  thofc  who  were  caught  in  the  fad  fhould 
be  feverely  whipt:  this  occafioned  among  the  Greeks^ 
and  afterwards  among  the  Romans,  a  great  dif-r 
ference  between  an  open  and  a  private  theft  f. 

•  See  what  Favorinus  fays  in  Aulus  GelHus,  book^sp  chap,  i , 
f  Compare  what  Plutarch  fays  in  the  life  of  Lycurgus  with  the 

laws  of  the  Digeft,  title  de  Furtis  \  and  the  Iiiftitutes,  book  4^  tit.  i* 

1^  I,  >,  and  3. 

Among 
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Among  the  Romans  a  flavc  who  had  been  guilty  Book 
of  dealing  was  thrown  from   the  Tarpeian  rock,  chlpln. 
Here  th^  Lacedaemonian  inftitutions  were  out  of 
the  queftion-,  the  laws  of  Lycurgus  in  relation  to 
theft   were  not  made  for  flaves ;  to  deviate  from 
them  in  this  rcfpeft  was  in  reality  conforming  to  , 
them. 

-  At  Rome,  when  a  perfon  of  unripe  age  hap- 
pened  to  be  caught  in  the  faft,  the  prastor  ordered 
him  to  be  wbipt  with  rods  according  to  his  plea- 
fure,  as  was  pradifed  at  Sparta.  All  this  had  a  more 
diftant  origin.  The  Lacedgemonians,  had  derived 
Hhefe  ufages  from  the  Cretans ;  and  Plato  ('),  who  (0  Of 
wants  to  prove  that  the  Cretan  inftitutions  were  de^  ,*''*' 
figned  for  war,  cites  the  following,  namely,  the 
habit  or  power  of  bearing  pain  in  private  combats, 
and  in  punilhments  iiiflicSed  for  open  thefts. 

As  the  civil  laws  depend  on  the  politicalinftitu- 
tions,  becaufe  they  are  made  for  the  fame  fociety ; 
whenever  there  is  a  defign  of  adopting  the  civil 
Jaw  of  another  nation,  it  would  be  proper  to  ex- 
amine before-hand  whether  they  have  both  the  fame 
inftitutions,  and  the  fame  political  law. 
,  Thus  when  the  Cretan  laws  on  theft  were  adopt- 
ed by  the  Lacedaemonians,  as  their  conftitution 
and  government  were  adopted  at  the  fame  time, 
thefe  laws  were  equally  reafonablein  both  nations. 
But  when  they  were  carried  from  Laceds:monia  to 
Rome,  as  they  did  not  find  there  the  fame  confti- 
'tution,  they  were  always  thought  ftrange,  and  had 
no  rpanner  of  connexion  with  the  other  civil  laws 
of  the  Romans. 


CHAP. 
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CHAP.      XIV. 

77;j/  we  mujl  not  fcparate  the  Laws  from  the 
Circumjiances  in  ivhich  they  were  made. 


80  (»  c 

XXIX. 

Chap.  14. 


XXIX.  T  T  was  decreed  by  3  law  at  Athens,  that  when 
X  the  city  was  befieged,  all  the  ufejefs  people 
ihould  be  put  to  de^th*.  This  was  an  abominable 
political  law,  in  confequence  of  an  abominable 
Jaw  of  nations.  Among  the  Greeks  the  inhabir 
rants  of  a  town  taljen,  Ipft  their  civil  liberty,  and 
were  fold  as  flaves.  The  taking  of  a  town  implied 
its  intire  deftrudjtion ;  which  is  the  fource  */jt  only 
cfthofe  obftinate  defences,  and  of  thofe  unnatural 
aftions,  but  likewife  of  ihpfc  (hocking  laws  which 
they  fometimes  ena<5ed. 

The  Roman  laws  f  ordained  that  phyficians 
-Ihould  be  punidieid  for  negleft  or  urifkilfulnefs.  In 
ihofe  cafes,  if  the  phyfician  was  a  perfon  of  any 
fortune  or  rank,  he  was  only  condemned  to  de^orr- 
iation ;  but  if  he  was  of  a  low  condition,  he  was 
put  to  death.  By  our  infticutions  it  is  otherwife. 
The  Roman  laws  were  not  made  under  the  fame 
circumftances  as  ours :  at  Rome  every  ignorant 
pretender  intermeddled  with  phyHcj  but  amongll 
us,  phyficians  are  obliged  to  go  through  a  regu- 
lar courfe  of  ftudy,  and  to  take  their  degrees; 
for  which  reafon  they  are  fuppofed  to  updcrftand 
their  profeflion* 

•  Inutills  sctas  occldatur.    Sjnantn  Hermg. 

t  The  Cornelian  aw  de  Sicarih,  Inllitut.  lib,  4.  tit.  3.  de  lege 
Atjuilia,  §  7. 

CHAP. 


O  F    LA  W  S. 


CHAP.     XV. 


379 


^hat  fomtimes  it  is  proper  the  Law  fioutd 
amend  itfelf. 

THE  law  of  the  Twelve  Tables  •  allowed  peo-  Book 
pic  to  kill  a  night  thief  as  well  as  a  day- thief,  chap.  15. 
if  upon  being  purfued  he  attempted  to  makca^^»^« 
defence  :  but  it  required  that  the  perfon  who  killed 
the  thief t,  (hould  cry  out  and  call  his  fellow- citi- 
zens :  this  is  indeed  what  thofe  laws,  which  permit 
people  to  do  juftice  to  themfclves,  ought  always  to 
xequire*  It  is  the  cry  of  innocence,  which  in  the* 
.very  moment  of  the  adtion,  calls  in  witncfles  and 
appeals  to  judges.  The  people  ought  to  take  cog- 
nizance of  the  aflion,  and  at  the  very  inftant 
of  its  being  done  ;  an  inftant  when  every  thing 
fpeaks,^even  the  air,  the  countenance,  the  paf- 
fions,  the  filcnce  of  the  agent ;  and  whea  every 
word  cither  condemns  or  abfolvcs.  A  law  which 
may  become  fo  contrary  to  the  fecurity  and  liberty 
,of  the  citizens,  ought  to  be  executed  in  their  pre- 
sence. 

CHAP.    XVL 

things  to  be  obfervedin  the  compojing  of  haws. 

THEY  who  have  a  genius  fufficient  to  en- 
able them  to  give  Jaws  to  their  own,  or  to 
another  nation,  ought  to  be  particularly  attentive 
to  the  manner  of  forming  them. 

•  Set  the  4th  law,  fF.  ad  leg.,  Aqiiil. 

t  Ibidem,  fee  the  decree  of  Talfilloi)  (idded  to  the  lav?  of  the 
Bavarians,  de  popularib,  iegib,  art.  4..  ''  ,  . 

:   •  The 
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Book       The  ftile  ought  to  be  concifc.     The  laws  of  the 
C^^^'6«  Twelve  Tables  are  a  model  of  concifenefs ;  the  very 
children  *  ufed  to  learn  them  by  heart.     Juftinian's 
NovelU  were  fo  very  diffufcd,  that  they  were  ob- 
liged to  abridge  them  f  • 

The  ftile  fhould  alfp  be  plain  and  fimple ;  a 
.  direft  €xpreffion  being  better  underftood  than  an 
indirjcft  one.  There  is  no  majefty  at  all  in  the 
law5  of  the  lower  empire;  princes  are  made  to 
fpeak  like  rhetoricians.  When  the  ftile  of  laws 
is  tumid,  they  are  looked  upon  only  as  a  work  of 
parade  and  oftentation. 

It  is  an  eflential  article  that  the  words  of  the 
laws  (hoold  excite  in  every  body  the  fame  ideas, 
cai  teS'  Cardinal  Richlieu  (")  agreed,  that  a  minifter  might 
ment.  be  accuied  before  the  king ;  but  he  would  have 
the  accufcr  puniftied,  if  the  fads  he  proved  were 
not  matters  of  moment.  This  was  enough  to  hin- 
der people  from  telling  any  truth  whatfoever  againft 
the  minifter ;  becaufe  a  matter  of  moment  is  en- 
tirely relative,  and  what  may  be  of  moment  to 
one  is  not  fo  to  another. 

The  law  of  Honorius  punifhed  with  death 
any  perfon  that  purchafed  a  freed-man  as  a  flave, 
or  that  X  gave  him  moleftatioR.  *He  fliould  not 
have  made  ufe  of  fo  vague  an  expreffion  -,  the  mo- 
leftation  given  to  a  man,  depends  entirely  on  the 
degree  of  his  feniibility. 

When  the  law  would  fix  a  fet  rate  upon 
things,  it  ibopld  avoic^  a$  much  4s  pofllble  the  efti- 

•  Ut  carmen  ncccfHirium,  Ckero  de  Jegib.  z, 

+  It  is  the  work  of  Imerius^ 

X  Aut  quaUbet  manumij^nf  donatum  irtquiffare  voluerit, '  Appen- 
dix to  the  Theo^fiaa  eode  in  the  firft  volume  of  father  Sirmond's 
works,  p*  737. 

mating 
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mating  it  in  money.    The  value  of  money  changes  ^^^^ 
from  a  thoufand  caufcs,  and  the  fame  denomina-  chap.  16. 
tion  continues   without   the   fame  thing.     Every 
one  knov^^s   the  (lory  of  that  impudent  (")  fellow  l^i^"^"* 
at  Rome,  who  ufed  to  give  thofe  he  met  a  box  book  aq, 
on  the  ear,  and  afterwards  tendered  them  the  five  *^^*P'  '• 
and  twenty  pence  of  the  law  of  the  Twelve  Tables. 
When  the  law  has  once  fixed  the  idea  of  things, 
it  fhould   never  return  to  vague  expreffions.     The 
ordinance  of  Lewis  XIV.  ♦  concerning  criminal 
matters  after  an  exad  enufneration  of  the  caufe  in 
which  the  king  is  immediately  concerned,  adds  thefe 
words,  affd  tbofe  which  in  all  times  have  beenfubjeSl  to 
the  determinatron  of  the  king's  judges  i  this  renders  the 
.  thing  again  arbitrary,  after  it  had  been'  fixed. 

Charles  VII.  +  fays,  he  has  been  informed  that 
the  parties  appeal  three,  four,  and,  fix  months  af- 
ter judgment,  contrary  to  the  cuftom  of  the  king- 
dom in  the  country  governed  by  cuftom  :  he 
therefore  ordains,  that  they  fhall  appeal  forth- 
with, unlefs  there  happens  to  be  fomc  fraud  or 
deceit  in  the  attorney  J,  or  unlefs  there  be  a  great 
or  evident  caufe  to  fue  the  appeal.  The  end  of  this 
law  deftroys  the  beginning,  and  it  deftroys  it  fo 
efFcftually,  that  they  ufed  afterwards  to  appeal 
during  the  fpace  of  thirty  years  ||. 

The  law  of  the  Lombards  {"*)  does  not  allow  (^)  Book 
a  wsman  that  has  taken  a  religious  habit,  though  *'  ^  '  ^^' 

*  We  find  in  the  verbal  procefs  of  thi«  ordinance  the  motives 
that  determined  him. 

t  In  hl«  ordinance  of  Monte]-1es-tours  in  the  year  X4.53. 

X  They  might  punifh  the  attorney^  without  there  being  any 
neceflity  "of  difturbing  the  pulfiic  order. 

II  The  ordinance  of  ibe  year  1667,  has  made  fome  regulatioai 
upon  this  head. 

fhe 
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Book    (he  has  made  novow,  to  marry;  becaufe,  fays  this 

Chap.  16.  '^^»  ^f  ^  fp^nf^  ^^^  ^^^  ^^^  contraSed  to  a  woman 
only  by  a  ring^  cafmot  without  guilt  be  married  to 
another  \  for  a  much  fironger  reafou  the  fpoufe   of 
God  or  of  the  blejfed  virgin.  ....  Now  I  fay, 
that  in  laws  the  arguments  (hould  be  drawn  from 
one  reality  to  another^  and  not  from  reality  to  fi- 
gure, or  from  figure  to  reality. 
(0  Tn  fa-       A  law  enaded  by  Conftantine  (''),  ordains^  that 
m^di^'s  ^^  fingle  tcftimony  of  a  biftiop  fliould  befufficient^ 
appendix  without    Iiftcning   to  any  other  wicnefles.     This 
Thcodo-   prince  took   a  very  (hort  method  \    he  judged  of 
iiancodc,  affairs  by  perfons,  and  of  perfons  by  dignities* 

The  laws  ought  not  to  be  fubtle;  they  are  dc- 
figned  for  people  of  common  underftanding,  not  a? 
an  art  of  logic,  but  as  the  plain  reafon  of  a  father 
of  a  family. 

When  there  is  no  neceffity  for  exceptions  and 
limitations  in  a  law,  it  is  much  better  to  pmit 
them  :  details  of  that  kind  throw  people  into  new 
details. 

No  alteration  fliould  be  made  in  a  law  without 
fufEcient  reafon.     Juftinian  ordained,  that  a  huf- 
band  might  be  repudiated,  and  yetjthe  wife  not  lofe 
(q)  Leg.  1.  her  portion*  if  for  the  fpace  of  (^)  tv,^o  years   he 
RfluJiL    h^^   ^^^^   incapable  of  confummating  the   mar- 
riage.    He  altered  his  law  afterwards,  and  allowed 
(0  Sec  the  the  (')  poor  wretch  three  years.      But  in  a  cafe  of 

Authentic    ,       ^  '  •  ,  ,1 

Sedhouie,  that  nature,  two  years  are  as  good  as  three,  ana 
'"  f^^^  three  are  not  worth  more  than  two. 
Rcpud^U.^  When  a  legiflator  condefcends  to  give  the  rea- 
fon of  his  law,  it  ought  to  be  worthy  of  its  ma- 
(;)  Leg.  I.  jelly.  A  Roman  {^)  law  decrees,  that  a  blind  man 
;  oftuUtttda.  is  incapable  to  plead,  becaufe  he   cannot  fee  the 

ornaments 
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Wnaments   of  the  magiftracy.     So  bad   a  reafon  Booit 
muft  have    been  given  on   piirpofe,  when  fach  a  Qwp.  16. 
number  of  good  reafons  were  at  hand. 

Paul  the  civilian  (')  fays,  that  a  child  grows  (0  in  hi* 
perfed:  in  the  fcventh  month,  and   that  the   pro-  book  4?'" 
portion  of  Pythagoras*s  numbers  feems  to  prove  ^it-  9 
if.      It  is  very  extraordinary  that  they  (Hould  judge 
df  thofe  things  by  the  proportion  of  Pythagoras  s 
numbers. 

Some  French  lawyers  have  afferted,  that  when 
the  king  made  an  acquifition  of.  a  new  counrry, 
the  churches  became  fubjedl  to  the  Regale^  becaufe 
the  king's  crown  is  round.  .  I  fhal!  not  examme 
here  ?nto  the  king's  rights,  or  whether  in  this  cafe 
the  reafon  of  the  civil  or  ecclefiaftic  law  -ought  to 
fnbmit  to  that  of  the  law  of  policies :  I  (hall  only 
fay,  that  thofe  auguft  rights  ought,  to  be  defend- 
ed by  grave  maxims.  Was  there  ever  fuch  a 
thing  known,  as  the  real  rights  of  a  dignity, 
founded  on  the  figure  of  that  dignity's  fign? 

Davila  Ofays,  that  Charles  IX.  was  (kclared  <  5  ^^K 
of  age    in   the  parliament  of  Roan    at  tourcecn  viie  dj 
years  commenced,    becaufe  the  laws  require  every  [j^^"^'^/ 
moment  of  the  time  to  be  reckoned,  in   cafes    re- 
lating to  the  reftitution'and  adminiftration  of  an 
orphan's  elfate  :  whereas  it  confiders  the  year  com- 
menced as  a  year  complete,  when  the  cafe  is  con- 
coming  the  acquifition  of  honours.    I  am  very  far 
from  cenfuring  a  regulat;ion  vvhich  has  been   hi- 
therto attended  with  no  inconveniency ;  I  (hall  only 
take  notice  that  the  reafon  alfedged  (")  is  not  the  (0  '^^« 
true  one;  it  is   falfe,   that  the   government  of  aiorde 
nation  is-  only  an  honour,  fbuf"^'* 

In 
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Book       In    point  of  prefumption,    that  of  the  Jaw  is 
Chap.  i6.  f^^  preferable  to  that  of  the    man.    The  French 
(0  It  was  law  (")  confiders  every   aft  of  a  merchant  during 
thcmonth  the  ten  days  preceding  his  bankruptcy  as  fraudu- 
^mbc      ^^"^'    ^^^^  ^*  ^^^  prefumption  of  the  Jaw,     The 
170X.        Roman  Uw  indifted  punifhctients  on  the  hufband 
who  kept  his  wife  after  ftie   had   been  guilty  of 
adultery,  unlefs  he  was  induced  to  do  it  throggh 
fear  of  the  event  of  a  law-fuit,  or  through  contempt 
of  his  own  fliame;  this  is  the  prefumption  of  the 
man*     The  judge  muft  have  prefumed  the   mo- 
tives of  the   hufband's  conduft,  and  muft   have, 
determined  a  very  obfcure  and  ambiguous  point:- 
when  the   law  prefumes,  it  gives  a  fixed  rule  to 
^c  judge. 
(y)Book        Plato's  law(^),  as  I  have  obferved  already,  rc- 
^*  '  quired  that  a  puniftiment  (hould  be  inflifted  on . 

the  perfon  who  killed  himfelf  not  with  a  defign 
of  avoiding  (hame,  but  through  pufillanimity. 
This  law  was  fo  far  defeftive,  that  in  the  only 
cafe  in  which  it  was  impoIHble  to  draw  from  the 
criminal  an  acknowledgment  of  the  motive  upon 
which  he  had  afted,  it  required  the  judge  to  de- 
termine concerning  thefe  motives. 

As  ufelefs  laws  debilitate  fuch  as  are  necefiary, 
fo  thofe  that  may  be  eafily  eluded,  weaken  the  Je- 
giQation.  Every  law  ought  to  have  its  effeft,  and 
no  one  (hould  be  fuffcrcd  to  deviate  from  it  by  a 
particular  exception. 

The  Falcidiari  law  ordained  among  the  Romans, 
that  the  heir  (hould  always  have  the  fourth  part 
6f  the  inheritance :  another  law  *  fuffered  the  tef- 
tator  to  prohibit  the  heir  from  retaining  this  fourth 

9  It  is  the  Authentic>  fed  cum  iefiator. 

part. 
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part.     Thij   b.  inaking  a   ieft  pf  the  Jaws.     The  Book 
JFalcidian  few  became  ufelefs  :    for  if  the  teftator  chip!^^/ 
had  a  mind  to  favour  his*  heir;  the  Tatecr  had  no 
heed  of  the  Falcidian  law ;  arid  if  he  did  not  in- 
tend to  favour  him,  'he  forbad  hiiti.  to  make  ufc  '  ^  '.  / 

Wit;  '■•'./•  ,         ■  . ;  r-^ 

-•'  Care  flidiild  be  taken  that  the  Jaws  be  worded  in 
•fiicK  a  manner,  Ai  riot  to  be  contrary  to  the  very 
natuit  of  things.  Irt  the  profcriptioh  bf  the  prince 
of  Orangey  Philip  II.  promifes  to  any  man  that 
will  kiH  the  prince,  to  give  him,  or  his  heirs,  five  ' 
ind  twenty  thbufand  crowds,  together  with' thie 
title  of  nobility  i  and  this  upon  the  word  of  a 
king,  and  as  a  fervarit  6f  God,  To  prohiife  nd- 
'  bility  fdr  fucH  all  ai^ion !  to  ordairt  fuch  an  aftioh 
in  the  quality  of  a  fervant  of  God !      This  i^ 

•  fequ^lly  fiibvcrflve  6f  the  idcasi  bf  hdnourj  morality^ 
and  religion.  ^ 

'  Thfere  vefy  feldom  happens  to  be  a  hecefflty  of 
prohibiting  a  thing  which  is  not  bad,  under  pre- 

•  tenceof^  fome  imaginary  p^rfcdion. 

^^'  Theffe  ought  to  be  a  certain  fimplicity  and  can-, 
dor  in  the  laws  :  qiade  to  ptini(h  the  Iniquity  of 

'  men;  they  th'emfelvesf  fhould  be  clad  with  the  robes 
trf  innocence.     We  find  in  the  laW  of  the  (^)  Vi-  (0  Boo^ 

•  fjgoths  that  ridiculous  requeft, '  by  which  the  Jews  V^^l^'  *' 
were  obliged  to'  eat  every  thing  dreffed  with  pdrk, 

'  provided  they  did  not  eat  the  pork  itfelF.     This 

•  tf^as,a  very  great  crtaclty  ;  they  were  obliged  to 
fubmit  to  ai^law,  contrary  to  their  own?  and  they 
Were  allowed  to  retain  nothing  more  of  their  own,- 
than   what  might  ferve  as  a  mark  to  diftinguiih 


I  them. 
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C    HAP.      XVIL 

A  bad  Method  tf giving  Laws. 

Book  T^  ^  ^  Roman  ecnperors  manifeftcd  thdr  will 

Cha»!^V.    -*-  *  '^^^  ^"^  princ€S,  by  decrees  and  cdi£ls;:buc 

they-permicted,  "which  our  princes  do  not,  both 

the  judges  and  private  people  to  interrogate  them 

by  letters  in  their  feveral  differences ;   and  their 

anfwers  were  called  refcripts.     The  decretals  "of 

the  popes  are  refcripts,    ftri£i)y  fpeaking.     It  is 

plain,  that  this  is  a   bad  method  of  legiflation. 

Thofe   who  thus   apply  for  laws  are  improper 

guides  to  the  legiflator ;  the  fa&s  are  always  wrong 

rnsec      ftated*    Julius  Capicolinus  (**)  lays,  that  Trajan 

itoihiM*'  often  refufed  to  give  this  kind  of  refcripts,  left  a 

in  Ma-      fingle  deciflon,  and   frequently  a  particular  fa- 

(^flbid,     vour,  {hould  be  extended  to  all  cafes.  ?Macrinus(') 

rcfolyed  to  abolifh  all  thofe  refcripts;  he  could  not 

bear  that  the  anfwers  of  Commodus,  Caracalla, 

and  all    thofe  other  ignorant   princes,  Ihould  be 

confidered  as  laws.  :  Juftinian  thought  otherwife, 

and  he  filled  his  compilement-with  them. 

I  would  advifc  thofe  who  read  the  Roman  laws, 
to  diftinguifh  carefully  between  this  fort  of  hypo* 
thefes,  and;  the  -Senatus  confulta^  the  Plebifcitaj 
the  general  conftitutions ,  of  the  emperors,  and  all 
the  laws  founded  on  the  nature  of  things,  on  the 
,  frailty  of  women,  the  weaknefs  of  minors,  and 
the  public  utility. 


6  CHAP. 


jOrtAy,f.  ,^8;t 
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Dftfie  Ideas  ofMi^ormity. 


^  c 
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^:5¥hich , fo metises  ft rUtc  gi;eat  geniyfcsi  ,,({br  chap.  xj 
,tHcy^eye.naffc<5ledCnarkmaib)bwtinfallibly  tii^lfc^^n  aud  i^#  ' 
impreiTion  •on  liale  fouls-  They  difcovcr  ibece- 
in  a  kind  of  perfection,  becaufe  it  is  impofll- 
ble  for  them  not  ro  fee  it  j  the  fame  weights, 
the  fame  meafure^  in  trade^  the  fame  laws  in 
the  (late^  the  fame  religion  in  all  its  parts.  But  ^ 
is  this  always  ri^ht,  and  without  exception  ?  Is 
the  evil  of  changing  conftantly  lefs  than  that  of 
fufFering  ?  And  does  not  a  greatnefs  of  genius 
confift  rather  in  diftinguifhing  between  thofe  cafes 
in  which  uniformity  is  requifite^^nd  thofe  in  which 
there  is  a  neceffity.for  difffrenees  ?  In  China  the 
Chinefe  are  goveSrned  by  the:Chinefe  ceremonial : 
aftd  the  Tartars  by  theirs :  And  yet  there  is  no 
nation  in  the  world  that  aims  fo  much  at  tranquil- 
lity. If  the  people  obferve  the  laws,  what  figni* 
fies  it  whether  thefe  laws  are  the  fame  ? 

CHAP.     XIX. 
Of  Legijlators, 

ARISTOTLE  wanted  to  indulge  fometimes  • 
his  jealoufy  againft  Plato,  and  fometimes  his 
paffion  for  Alexander.  Plato  was  incenfed  againft: 
the  tyranny  of  the  people  of  Athens.  Machiavel 
was  full  of  his  idol,  the  duke  of  Valentinois.  Sir 
Thomas  More,  who  fpoke  rather  of  what  he  had 
read,  than  of  what  he  thought,  wanted  (^)  to  go-  (')  in  ' 

Cc2  vcrn  ^j^ 


g9Z 

Booic 
XXIX. 

Chap.  19. 


vcrn  all  ftate&.widithc  fimplicity  qf  a  Greek  city. 
Harrington  was  full  6i  the  Idea  of  his  favourite 
republic  of  finglancly  wirilft  a'croud  of  writers 
faw  nothing  but  confufion  where  mpnarcjby  is  .^a- 
bolilhed.  The  laws  always  mefct  the  pailions  and 
prejudices  of  the  Icgiflator ;  fomptimes  they  pafs 
through,  and  imbibe  only  a  tinfture;  fometinies 
they  ftop,  and  are  incorporated  with  them/ 


'■  1 
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BOOK     XXX- 

Theory  of  the  feudal  hams  among  the: 
Franks,  in  the  Relation  they  hear  to 
the  Eftablijhment  of  the  Monarchy. 

C  H  A  P.    I. 

Of  feudal  Laws.       . 

1  SHOULD  think  my  work  imperfeft,  were  Book 
I  to  pafs  over  ia  filenge  an  event  which  ne-  c^^,V 
ver,  again  perhaps,  wil|  h^ippen ;  were  I  not 
to  fpeak  of  thofe  laws  which  fqddenly  appeared 
over  all  Europe,  without  being  conne(5ted  with 
any  of  the  forjpcr  inftitutions ;  of  thofe  laws 
which  have  done  infinite  good  and  infinite  mif- 
chief ;  which  have  fufFered  rights  to  remain  when 
the  demefne  has  been  ceded ;  which  by  vefting  fct- 
yeral  with  different  kinds  offeignory  qvcr  the  fame 
things  or  perfons,  b^ve  diminiflicd  th^  weight  qf 
the  whole  feignory  •,  which  have  eftablifhed  differ- 
ent limits  in  empires  of  tpo  gre^t  an  extents 
which  have  been  produftive  of  rule  with  a  bias  to 
anarchy,  and  of  anarchy  with  a  tendency  to  order 
and  harmony.  - 

'f'his  would  require  a  particular  work  to  itfelf ; 
but  confidering^the  nature  of  the  prefent  under- 
taking, the  reader,  will  here  meet  rather  with  a 
general  furvey,  than  with  a  complece  treatife  of 
thofe  laws.  . 

Cc  3  '  The 


'0  TAW^^ittlr 

B  6  o  e  The  feudal  laws  form  a  very  beautiful  profpcft- 
fchap. :h    -^  Venerable  old '^  oife  raifes  its  lofty  head-co  t1i«' 

ikies ;  the  eye  iees  from  afar  i^s  foreading  leaves ; 
'  upon  drawing-iv€an«",  it  perdefve^^-the  trun^,   but 

does  not  difcern  the  foqt ;  the  ground  (nuft  be  dug 

l^^fe'^KoveriK- 

'V^  C,H  A  p.    li 

O/"/)??  Sourcf  o/feudat  Lfiws. 

THE  conquefors  of  the  $toman  empire  camfi 
fromGermtftty*  T^hoqgh  few  ancient  authors 
have  dsfcribed  .th^ir  manners,  yet  wp  have  two  of 
^/      feVy.^'reat  weight.     Caefar  making   war  a^ainft 
HBdtot   theCjefmanS,  <lefcribe$  the  manners  (')  of  tWt  na- 
h  jtidn  •,  and  upoji  thefe  he  regulated  -f-  Ibme  of  hi$. 

fent^rpriies.  A  few  pages  of  C^faf  upori  .this  fub- 
jedt.are  equal  to  whole  volumes. 
',. .  Tac'uus  has  writtw  an  en^jr^  work  on  the  man^ 
Ifitri  of  .the  Germans.  This  work  is  Ihort,  but  \t 
([ionics  from  the  pen  of  Tacitus,  Vfrho  w^s  always 
concife,  becaufe  he  faw  every  thing  at  one  glance. 
.^  Thefe  two  authors  agree  fo  perfecflly  with  the 
codes  ftill  extant  of  the  laws  of  the  Barbarians,  tliat 
reading  Csefar^nd  TacicvJS,  we  imagine  we  are  pe- 
tufing  thefe  codes,  and  perufing  th^rfe  codes,  w? 
fancy  we  afe  reading  Casfar  and  Tacitus. 

But  if  in  this  refearch  into  the  feudal  laws,  I 
fhotild  find  myfelf  entangled  and  loft  in  a  dark  la- 
byrinth, I  fancy  1  have  the  clue  in  my  hand,  an^ 
that  1  fhall  be  able  to  find  my  way  through. 

♦  ty— tr      *  "^ '-'■'■'   ■'■■ '  f^ntim  *Virtice ad oras 

^  ^i^enaSi  tantitm  radice  ad  Tartara  tendit,       Vi  r  c  I  |i* 

^  fot  iai^ai^ce^  hif  rctrrat  ffOm  Qcrmany.    Ibid. 

C  W  A  i», 


€  H.  A  P-    «I.  , 

5f^<  ^r^i«  ofVaJJiflage. 

Cm  S  A  R  *  fty«,  <*  That  the  Germans  nig-   ^  i^' 
^*  lefted  agriculture ;  that  the  greateft  part  ofchap.  j.     ^ 
**  them  lived  upon  milk,  cheefe,  and  flcfli  5  that 
^'  no  one  had  lands  or  b6undaries  of  his  own ; 
^  that  the  princes 'iand  magiftraces  of  each  nation' 
**  allotted   what  portion  of  land  they  pleafed^  to 
**  individuals,  and  obliged  tHem  the  year  following 
*'  to  remove  to  fome  other  part.**  Tacitus  fays  (**),( J)  Demo- 
**  That  each  prince  had  a  multitude  of  men,  i^^hOman.  *'* 
**  were  attached  to  his  fervice,  and  f611bwcd  him 
"  wherever  1ie  went."     This  author  gives  them  a 
name  in  his  Janguage  relat;ive  to  their  (late,  which 
is  that  of  companions  ii^Y    They  had  a  ftrong  emu-  («)  Comi^ 
lation  to  obtain  the  prince's  efteem ;  and  the  princes^* 
had  the  fame  emulation  to  diftinguidi  themfelves 
in  the  bravery  and  number  of  their  companions. 
"  Their  dignity  and  power,*'  continues  Tacitus, 
**  confifts  in  being  conftantly  furrounded  with  a 
**  multitudeof  young  and  chofen  people:  this  thej^ 
-  **  reckon  their  ornament  in  peace,  this  their  de- 

I  **  fence  and  fupport  in  wan     Their  name  becomes 

I  **  famous  at  home,  and  among  neighbouring  na- 

t  •*  tions,  when  chey  excel  all  others  in  the  number 

I         '      •*  and  courage  of  their  companions  :   they  receive 
*'  prefents  and  embaffics  from  all  parts,      Repu- 
f  **  tation  frequently  decides  the  fate  of  war.     In 

**  battle  it  is  infamy  in  the  prince  to  be  furpaffed 

*  Book  6th'  of  the  Gallic  wars.  Tacitus  adds,  nuUi  domu$ 
nut  ager,  aut  aliqua  curai  prout  ad  quern  mfnin^  olwiiwr*  De 
MoHb.  Germ*  '  . 

C/ 
c  4  *  m 
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Book  «<  in  couragc;  it  IS  infamy  in  the  companions  nQ{ 
pbap.j!  '*  to  follow  the, .bravQ  ^x^mplc  of  their  prince; 
f^  it  is  an  eternal  difgrace  to  furvivp  him.  To 
f*  defend  hini  is  their  moft  facred  engagement. 
**  If  a  city  be  at  peace,  the  princes  go  to  thofij 
^^  .  'f  who  are  at  war;  and  it  is  thus  they  retain  a 
'f  gre|it  number  of  friends.  To  thefe  they  give 
^^  the  war-horfe  and  the  terrible  javelin.     Their^ 

V  pay  confiftf  in  cparfe  but  plentiful  repafts.    The 

V  pririce  fupports  his  liberality  merejy  by  war  and 
•*  plunder.     You  might  eafier  perfuade  them  t^ 

^  f  attack  an  enemy  and  to  expofe  thcmfplves  to  the 
**  dangers  of  war,  than  to  cultivate:  the  land,  or 
*'  to  attend  to  the  cares  of  hufbandry ;  they  refufe 
y  to  acquire  by  fweat  what  they  can  purchafe 
"  with  blood.'* 

Thus,  among  the  Germans  there  were  vafials, 
but  no  fiefs ;  they  had  no  fiefs,  becaufe  the  princes 
had  no  lands  to  give;  or  rather  th^ir  Qefs  confifted 
in  horfes  trained,  for  war,  in  arrps,  and  leading* 
There  were  vaffals,  becaufe  there  were  trufty  men 
iw^ho  being  bounc}  by  their  word  engaged  to  follow 
the  prince  to  the  field,  and  did  very  near  the 
fame  fervice  as  was  afterwards  performed  for  thq 
liefs. 

CHAP.    lY. 

T/re/ame  SubjeSi  continued. 

H  Pe     '  JT^^SAR  [')  fays,  that  ^*  when  any  of  th^  prin- 

fei!°lib.1;  ^^  *'  ^^  declared  to  the  aflembly  that  be  intended 

'^^  "  to  fet  out  upon  an  expedition,  and  afked  them 

**  to  follow  him;  thofe  who  approved  the  leader, 

t'  and  the  cnterprize,  flood   up  and  offered  thcii: 

*  *  '        '  afliftance* 


op    LAWS. 
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if  affiftance.  Upon  which  they  were  commended  by  B  op  k 
f*  the  multitude!  '  But  if  they  did  not  fulfil  their  chapf^. 
f^  engagements,  they  loft  the  public  efteem,  and      " 
^f  lyere  looked  upon  as  defcrters  and  traitors.** 

What  Csfar  fays  in  this  place,  and  what  we 
have  extradled  in  the  preceding  chapter  from  Ta- 
citus, is  the  fubftance  of  the  hiftory  of  our  princes 
of  the  firft  race.     , 

We  muft  not  therefore  be  furprized,  that  our 
Jfings  fhould  have  new  armies  to  raife  upon  every 
expedition,  new  troops  to  encourage,  new  people 
tp  engage  ;  that' to  acquire  much  they  were  obliged 
to  incur  great  expences ;  that  they  fhould  be  con- 
ftant  gainers  by  the  divifion  of  lands  and  fpoils, 
and  yet  give  thefe  lands  and  fpoils  inceflantly  away : 
that  their  demefne  (hould  continually  increafe  and 
diminifh  -,  that  a  father  upon  fettling  a  kingdom 
{*)  on  one  of  hi*  children,  (hould  always  give  (o  see  the 
him  a  treafure  with  it  j  that  the  king's  treafure  ^bcrt?*' 
fhould  be  confidqred  as  neceflary  to  the  monarchy ; 
and  that  one  king  *  could  not  give  part  of  it  to 
l^reigners,  evp  in  ,portio(^  with  his  daughter, 
without  the  confent  of  the  other  kings.  The 
fiionarchy  moved  ^y  fprings,  which  they  were 
continually  obliged  to  wind  up.    , 

•  Sec  Gregory  of  Toars,book  6.  on  Jhc  marriage  of  the  daugh* 
ter  of  Chilperic.    Cbildebert  /ends  ambaffadbrs  to  tell  him,  that 
he  fhould  not  give  the  cities  of  his  father's  kingdom  to  his  daugh-    , 
ter^'norhis  treafures,  nor  his  bondmep^  nor  horfes,  nor  horfe- 
)neny  nor  teams  of  oxen^  &c*        " 


CHAP. 
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^joK  CHAP.    r. 

>     XXX. 

Sdt;^  OftheCcnqueJso/tAeFnnk$. 

T  T  is  not  true,  that  the  Franks  upon  entering 
•■•  Gaul,  took  ^ofleffion  of  the  whole  country  to 
turn  ic  into  fiefs.  Some  have  been  of  this  opinion. 
Becaufe  they  faw  the  greatcft'  part  of  the  country 
,  towards  the  end  of  the  fecond  race,  converted  inter 
fiefs,  rear- fiefs,  or  other  dependencies  ;  but  fuch  a. 
dirporuion  was  owing  to  particular  caufes,  whicltf 
we'fliall  explain  hereafter. 

The  ^confequence  which  fundry  writers  would* 
infer  from  thence,  that  the  Barbarians  made  a 
jgeneral  regulation  for  edablilhing  in  aU  parts  the 
fiate  of  villainage,  is  as  falfe  as  the  principle  from 
Avhich  it  is  derived.  If  at  a  time  when  the  fiefsf 
were  precarious,  all  the  lands  of  the  kingdom  had 
been  fiefs  or  dependencies  of  fiefs,  and  all  tha 
men  in  the  kingdom  vaflTals  or  bondmen,  fubor- 
dinate  to  vaflTals  ;  as  the  perfon  that  has  property 
is  ever  pofTeflTcd  of  power,  the  king  who  continu- 
illy  difpofed  of  the  fiefs,  that  is,  of  the  only  proi 
perty  then  exifting,  would  have  been  as  arbitrary 
a  monarch  as  the  Grand  Seignior  •,  which  is  abfo- 
lutely  contradidtory  to  all  hiftory. 

C  H  A  P.     VL 

Of  eke  Goths,  Burgundians,  anJFrznkSm 

GAUL  was  invaded  by  German  nations. 
The  Vifigoths  tcok  poffeflion  of  the  province 
of  Narbonne,  and  of  almoft  all  the  fouth  ;  the 
Burgundians  fettled  in  the  caft  •,  and  the  Franks 
fubducd  very  near  all  the  reft. 

Ho 


OF   LA  W  S^  3^9^ 

No  doubt  but  thefc  Barbarians  retained  in  tlieir  3q  o< 
l^fpeftivd  conqutfts  the  manner's,  inclinations,  and  c»m^7«' 
Ufagcs  of  their  own  country  f  for  no  nation  caa 
change  in  an  inftant  th^ir  manner  of  thinking  and' 
afting.  Thefc  people  in  Germany  neglefted  agri- 
culture. It  fcems  by  Csefar  and  Tacitus,'  that 
they  applied  themfelvcs  greatly  to  a  paftoral  life  : 
hence  the  regulations  of  the  fzodes  of  Barbarian 
laws  are  almoft  all  relating  to  their  flocks,  Rori- 
con,  who  wrote  a  hiftory  among  the  Franks^  was 
9,  Aepherd*  '    • 

CHAP.     VIL  <    , 

Different  wap  of  dividing  the  Land. 

AFTER  thfe  Goths  and  Burgundians  had 
■^  ^  under  various  pretences  penetrated  into  the 
heart  of  the  empire,  the  Romans,  in  order  to  put 
^  ftop  to  their  devaftations,  were  obliged  to  pro- 
vide for  their  fubfiftcnce.  At  firft  they  allowed 
them  *  corn  ;  but  afterwards  chofe  to  give  them  .  . 
lands.  The  emperors,  or  the  Roman  \  magiftrates 
\n  their  name,  made  particular  conventions  with 
them  concerning  the  divifion  of  lands,  as  we  find 
in  the  chronicles  and  in  the  codes  of  the  Vifigoths  (0  ?<»k 
i!)  and  Burgundians  |.  ^ilJi&U. 

The  Franks  did  not  follow  the  fame  plan.     In 
the'  Salic    and     Ripuarian     laws    we    find    not  ' 

•  The  Romans  obliged  themfelvcs  to  this  by  treaties,  . 

f  Burgundionex  forum  GallU  occuparunt,  terrafque  £um  Callids 
finatoyibus  diviferunt.     Marius's  Chronicle  in  the  year  456' 
•*     I  Chap.  54.  §  1  &  2.    This  divifion  was  ftill  fubfifting  in  the 
time  oi  Lewis  the  Debonnaire,  as  appears  by  his  capitulary  of  the 

Jea^  829»  which  has  bffn  infert^d  }n  thf  law  of  the  fiurgundiani, 

the 


39^  T  H  ESP  I  R  IT 

Bo  o  ic  the  kafl:  veftige  of  aqy  fuch  dhrifion  of  lands  :  they 
Cbap.  s.  ^^^  conquered  the  country,  and  fo  took  what  they, 
*  •       *  pleafed^  making  qo  regulations  but  amongft  thcm- 
.  felves. 

Let  us  therefore  diftinguifh  between  the  conduA 

of  the  Burgundians  and  Vifigoths  in  Gaul,  of  thofe 

0'  See      fanie  Vifigoths  iq  Spain,  of  the  (^)  auxiliary  troops 

"^^^/M^  under  Auguftulus  and  Odoacer  in  Italy,  and  that 


*war  of 


Ooths.  Qf  fh^  Franks  in  Gaul,  as  alfo  of  the  Vandals  (**) 
Procopias  ^^  Africa.  The  former  entered  into  conventions 
nvarofthe^^ii\i  the  ancicnt  inhabitants,  and  in  confequence 
^^*  ^''  thereof  made  a  divifion  of  lands  betWeen  theip  \  thg 
latter  did  no  fuch  thing. 

C  H  A  R     VIII. 

.The  fame  ^bjeEl  continued^ 

WHAT  has  induced  Tome  to  think  that  the 
*Roma«  lands  were  entirely  ufurped  by  the 
Barbarians,  is  their  finding  in  the  laws  of  the  Vi- 
figoths and  the  Burgundians,.  that  thcfe  two,  nations 
had  two  thirds  of  the  lands  :  but  this  they  took 
only  in  certain  quarters  or  diftrifts  affigncd  them. 
Gundebald  *  fays  in  the  law  of  the  Burgundians, 
that  his  people  at  their  eftablifhment  had  two*thirds 
pf  the  lands  allowed  them  ;'  and  the  fecond  fupple- 
•  •  pent-f'tp  this  law  takes  notice,  that  only  amoi«ty 
woulS  he  allowed  to  thofc  who  (hould  hereafter  come 
to  live  In  that  couritry.   Therefore  all  the  lands  had 

f  hi^et  f  0  tempore  qup  pofvJlus '  nofler  mancipiorum  tertiam  &  duas 
ierrarum  fortes  accepit,  &c.  Law  of  ihe  iBurgundians,    tit.    54.. 

1  Ut  non  ampliui  a  Burgundionibus  qui  infra  'ognerunt  requiratur 
guam  aJprafeas  neit\ffitasjutrit^  n/jninias  t^rra^  art,  xi. 

.not 
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not  been  divided  m  the  beginning  between  the'^^oo'i^ 
Romans  and  tHe  Burgundians.  Chap.  9'.' 

In  thofe  two  regulations  We  meet  with  the  fanie 
expreflions  in  the  text  ;  confequently  they  explain 
one  another  ;  and   as   the  latter  cannot  niean  art 
univerfal  divifion  of  lands,  neither  can  this  fignir  •. -  ^  . 
fication  be  given  to  the  former.  *   *-   • 

The  Franks  adled  with  the  fame  moderation. as 
the  Burgundians  v  they  did  not  ftrip  the  Romans 
wherever  they  extended  their  conquefts.  What 
would  they  have  done  with  fo  much  land  ?  They 
took  what  (uited  them,  and  left  the  remainder. 

c  H  A  P.    ix; 

A  jujl  application  of  the  Law  of  the  Burgun- 
dians and  of  that  of  the  ViiSgoths  in  relation 
to  the.  divifion  of  Lands% 

JT   is  to  be  .confidered  that  thofe  divifions  of 
land  were  not  made  with  a  tyrannical  fpirit ; 
but  with  a  View  of  relieving  the  reciprocal  wants  of     •  , 
two  nations  that  were  to  inhabit  the  fame  country. 

The  law  of  the  Burgundians  ordains  that  a  Bur- 
gundian  ihall  be  received  in  ^n  hofpitable  manner 
by  a  Roman.    This  is  agreeable  to  the  manners  of 
the  Germans,  who,  according  to  Tacitus  (%  were<;)Deni<>- 
the  moft  hofpitable  people  in  the  world.  ^^^^^ 

By  the  law  of  the  Burgundians^  it  is  ordaided^ 
that  the  Burgundians  Ihall  have  two-thirds  of  the 
lands,  and  one- third  of  the  bondmen.  In  this  ic 
confidered  the  genius  of  two  natipns,'  and  conform- 
ed to  the  manner  in  which  they  procured  their  fub- 
,  iidence.  As  the  Burgundians  dealt  chiefly  In  cattle, 

they 
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^,00^  they  Wintqcl  a  great  deal  of  laad  and  few  ,bofid# 
Cbaf^o.  men  ;  and  the  Romans  from  their  appiication  to 
agriculture  had  need  of  lefs  hnd  and  of  a  greater* 
number  of  bondmen.  The  woods  were  equally 
divided,  becaufc  their  wants  in  this  refpcct  were 
the  fame. 

thafo/thc  ^^  ^"^  *^"  ^^^  ^^^^  (^^  ^^  ^^^  Burgundians, 
Vifigoths.  that,  each  Barbarian  was  placed  near  a  Roman. 
The  divifion  therefore  was  not  general  5  but  the 
Romans,  who  gave  the  divifion,  were  equal  in 
number  to  the  Burgundians  who  received  it.  The 
Roman  was  injured  the  leaft  poflible.  The  Bur- 
gundians as  a  martial  people,  fond  of  hunting  and 
of  a  paftoral  life,  ^id  pot  rcfufe  to  accept  of  the 
fallow  grounds  ;  while ,  the  Romans  kept  fuch 
lands  as  were  propereft.  for  culture :  the  3urgun« 
4ian*s  flock  fattened  the  Roman's  field*       '     ^ 

C  H  A  P.     X. 

Of  Servitudes. 

(OTit.54.np  HE  law  of  the  Burgundians  <0  takei  llotice^ 

-■•     that  when  thofe  people  fettled  in  Gaul^  they 

were  allowed  two- thirds^  of  the  land,  and  one- third 

of  the  bondmen.     The    (late  of '  villainage  was 

•    »       therefore  ♦  eftablifhed  in  that  part  of  Gaul  before 

ic  was  invaded  by  the  Burgundians. 

The  law  of  the  Burgundians?  in  points  relating  to 
the  two  nations  makes  a  formal  fdiftindion  in  both, 

•  Thi«  18  con6rraed  by  the,  whole  title  of  tiie;^p4c  ^.  Jgricolb 
&  Cgnfitiiy  &  Colonis. 

-f  Si  dentem  opiimati  Burgundioni  *vel  Romanc  nohili  excufftrit,  tit* 
s6.  ^  I.  ^  /  mid'tocrtbus  perfoais  ingenuis  tam  Bur^Udbmkus  ipuam 
Romanis,    Ibid.  §  2. 

between 


OF    LAW  S. 


a9(f 


betweea  the  nobl^Sj  the  free- barn,  and  the  ttondd-  S4)^.fc 
men.     Servitude  was  not  ^therefore   a    thing  par-  (^^^l^^ 

ticular  to  the  Romans  -,  nor  liberty  and  nobility 

.particular  to  the  Barbarians* 

This  very  fame  law  fays  {""),  that  if  a  Burgun--  (»)Tit, 
ditn  freedman  had  not  given  a  particular  fum  «o^^* 
,his  mafte;*,  nor  received  a  third  (hare  of  a  Roman, 
he  was  always  always  fuppofed  to  belong  to  his 
matter's    family.      The    Roman   proprietor  .was 
therefore  free,  fince  he  did  not  bolong  to  another 
perfon's  family ;   he   was  free,  becaufe  his  third 
portion  was  a  mark  of  -liberty. 
^     We  need  only  open  the  Salic  and Hipuarian  laws, 
to  be  fatisfied  that  the  Romans  were  no  mpre  in  a 
ftatc  of  ferVitude  ampng  the  Franks,   than  among ' 
the  Other  conquerors  of  Gaul. 

The  count  de  Boulainvilliers  is  miftaken  in  the     ' 
capital  point  of  his  fyttenrx :  he  haS/not  proved  thit 
the  Franks  made  a  general  regulation  to  reduce 
'the  Romans  into  a  kind  of  feryitude. 

As'this  author's  work  is  penned  without  art,  and 

as  he  fpeaks  with  .the  fimplicity,  franknefs,  and 

caridor  of  that  ancient  nobility  from  whence  he 

•  defcends,  every  one  is  capable  of  judging  of  the 

-  fine'  things  he  fays,  and  of  the  errors  into  which 
he  is  fallen..  Ifhall  not  therefore  undertake  to 
critkife  him ;  I  (hall  only  obferve,  that   he  had 

-  more  wit  than  fenfe,  more  fcnfe  than  knowledge ; 
though, his. knowledge  was  not  contemptible,  for 
he  was  well  acquainted,  with  the  moft  valuable  pare 
of  our  hiftoiry  and  laws; 

Thecountde  Boulainvilliers,  and  the  abbedu  Bos, 
have  formed  two  difFerent  fyftems,  one  of  which 
feems  to  be  a  confpiracy  againH:  the  commons,  ahd:^ 

t'he 

t 
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Book  the  Other  againft  the  nobility;  When  the  fun  gav5 
Chap.  it.  leave  to  Phaetbh  to  drive  his  chariot,  he  faJd  tohimy 
"  If  you  afcehd  tbo  High,  you  will  burn  the  hea-2 
**  venly  manfidns  -,  if  you  defccnd  too  low^-  yoirf 
"  will  reduce  the  earth  to  afhcs  :  Do  not  drive  to 
**  the  right,  you  will  riieet  there  with  the  conftel- 
•*  latiori  of  the  ferpent ;  avoid  going  too  mufch  iti 
**  the  left,  you  will  thefe  fall  in  with  that  of  the 
*•  altar  :  keep  in  the  middlfc  *i" 

CHAP.     XL 

l^he  fame  SubjeSi  continued^ 

WHAT  firft  gave  rife  to  the  notion  of  i 
general  regulation  made  at  the  tinie  of  the 
conq-ueft^  is:  our  meeting  with  a  prodigious  number, 
of  fervitudes  in  France  towards  the  beginning  ^f 
the  third  race ;  and  as  the  continual  pfogreffiori  ef 
thefe  fervitudes  Was  not  attended  to,  people  imfa- 
gined  in  an  age  of  obfcurity  a  general  law  Which 
was  never  framed. 

Towards  the  compiencement  of  the  firft  race,  We 
meet  with  an  infinite  number  of  freemen,  both 
among  the  Franks  and  the  Romans  >  but  the  num- 
.  ber  of  bondmen  increafed  to  that  degree,  that  at 
the  beginning  of  the  third  race,  all  the  hufband- 
snen  and  almoftall  the. inhabitants  *|-  of  towns  were 

•  Nee  preme,  mt  flittimuth  moUre  per  dtherd  cur  rum  ; 
Altius  egreffuSf  caUfiia  teSa  cremdbis  j 
Jnferius  terras  :   medio  tutij/imus  ibis, 
Neu  te  dexterior  tortum  dectinet  ad  dnguetfif 
Nevejinijierior  prejfam  rcta  ducat  Ad  or  am  ;• .    .  ^ 

Inttr  utruiHque  tene,  Ovid.  Metam.  lib.  ii. 

f  Wliiie  Gaul  wa«  under  the  dommi6h  of  the  Romans,  they 
formed  particular  bodies  j  thefe  were  generally  freedmeny  or  t'hif 
^efccDdants  of  freedinen. 
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become  bondmen :  and  whereas  at  the  firft  period  *^o  « 
there  was  very  near  the  fame  adminiftration  in  the  Chap,  li, 
cities  as  among  the  Romans,  namely,  a  corpora- 
tion, a  .fenate,  and  courts  of  judicature ;  at  the 
other  we  hardly  meet  with  any  thing  but  a  lord 
and  his  bondmen. 

When  theFranks^Burgundians,  and  Goths,  made 
their  feveral  invafions,  they  feized  upon  golcj,  filver, 
moveables,  clothes,  men,  women,  boys,  and  what- 
ever the  army  could  carry  i  the  whole  was  brought 
to  one  place,  af)d  divided  amongft  the  army  (").  (")  See 
Hiftory  (hews,  that  after  the  firft  fettlemenr,  that^Tou'^, 
is  after  the  firft  devaftations,  they  entered  into  an  ^^  "• 
^agreement  with  the  inhabitants,  and  left  them  all  /vimom," 
their  political  and  civil  rights.     This  was  the  law^^^^*'  . 
of  nations  in   thofe  days ;  they  plundered  every 
thing  in  time  of  war,  and  granted  every  thing  in 
time  of  peace.     Were  it  not  fo,  how  (hould  we 
find  both  it)  the  Salic  and  Burgundian  laws  fuch  a 
number  of  regulations  abfolutely  contrary  to  a  ge- 
neral fervitude  of  the  people  ? 

But  though  the  conqueft  was  not  immediately 
produftive  of  fervitude,  it  arofe  neverthelefs  from 
the  fame  law  of  nations  (**)  which  fubfifted  after  C)  See /*^ 
the  conqueft.     Oppofition,  revolts,  and  the  taking saintjf/n^ 
of  towns,  were  followed  by  the  Qavery  of  the  m^^^next 
habitants.     And,  not  to  mention  the  wars  which  ^'^'' 
the  conquering  nations  made  againft  one  another, 
„as  there  was  this  particularity  among  the  Franks, 
that  the  different  partitions  of  the  monarchy  gave        * 
rife  continually  to  civil  wars  between  brothers  or 
nephews,  in  which  this  law  of  nations  was  con- 
ftantly  praftifed,  fervitudes  of  courfe  became  more 
general   in   France  than  in  oihsr  countries :  and 

Vol.  II.  D  d  this 
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A^^  this  is,  I  believe,  one  of  the  caufes  of  the  differ- 
Chap.  11.  ence  between  our  French  laws  and  thofe  of  Italy 
and  Spain,  in  refpedt  to  the  right  of  fcignories. 

The  cbnqueft  was  foon  over ;  and  the  law  of 
nations  then  in  force  was  produ6live  of  fome  fer- 
vile  dependencies.  The  cuftom  of  the  fame  law  of 
nations,  which  obtained  for  many  ages,  gave  a 
prodigious  extent  to  thofe  lervitudes. 

Theodoric  imagining  that  the  peopit  of  Au- 

vcrgne  were  not  faithful  to  him,  thus  addreffed  th« 

Franks  of  his  divifion  :  Follow  me^  and  I  will  carry 

you  into  a  country  where  you  Jhall  have  gold,  ftlver^ 

,  captives^  clothes^  and  fiocks  in  abundance  ;    and  you 

Jhall  remove  all  the  people  into  your  own  country^ 

(^)ib\d.  '      After  the  conclufion  of  the  peace  ('*)   between 

chap.  31.   Gontram  and  Chilperic,  the  troops  employed  in  the 

fiege  of  Bourges   having   had  orders   to   return, 

carried  fuch  a  confiderable  booty  away  with  them, 

that  they  hardly  left  cither  men  or  cattle  in  the 

country. 

Theodoric,  king  of  Italy,  whofe  fpirit  and  po- 
licy it  was  ever  to  diftinguifh  himfelf  from   the 
other  barbarian  kings,  upon  fending  an  army  into 
<'). ^?"«r.  Gaul,  wrote  thus  to  the  general  (0:   **  It  is  my 
inCaffiod.''*  will  that  the  Roman  laws  be  followed,  and  that 
'*  you   reftore  the  fugitive    flaves  to  their  right 
owners.    The  defender  of  liberty  ought  not  to 
encourage  fervants  to  defert  their  mafters.      Let 
other  kings  delight  in  the  plunder  and  devafta- 
tion  of  the  towns  which  they  have  fubdued  ; 
we  are  defirous  to  conquer  in  fuch  a  manner, 
*'  that  our  fubjefts  fliall  lament  their  having  fallen 
**  too  late  under  our  government.'*    It  is  evident, 
that  his  intention  was  to  caft  an  odium  on  the 

7  Icings 


O  F    L  A  W  8:  433 

kings  of  the  Franks  aiid  the  Burguxulians,  and  that  \^^ 
h^  alluded  in  the  above  paflage  to  their  particularOiap.  10 
law  of  nations. 

Yet  this  law  of  nations  continued  in  force  under 
the  fecond  race.  King  Pepia'is  army,  having  pene- 
trated into  Aquitaine.  returned  to  France  loaded 
with  an  immenfe  booty,  and  with  avail  number  of 
bondmen,  as  we  are  informed  by  the  annals  of 
Metz  *. 

Here  might  I  quote  numberlefs  -j-  authorities : 
and  as  the  public  compatBon  was  raifed  at  the  fight 
of  thofe  miferies,  as  feveral  holy  prelates  beholding 
the  captives  in  chains,  employed  the  treafure  be« 
longing  to  the  church,  and  fold  even  the  facred 
utenfils,  to  ranfom  as  many  as  they  could ;  and 
as  feveral  holy  monks  exerted  themfelves  on  that 
occafton,  it  is  in  the  J  lives  of  the  faints  that  we 
meet  with  r'ie  beft  eclairciffements  on  this  fubjed. 
And,  although  it  may  be  objedted  to  the  authors 
of  thofe  lives,  that  they  have  been  fometimes  a 
little  too  credulous  in  refpeft  to  things  which  God 
has  certainly  performed,  if  they  were  in  the  order 
of  his  providence  •,  yet  we  draw  con Gderable  lights 
from  thence,  with  regard  to  th«  manners  and 
ufages  of  thofe  times. 

When  we  caft  an  eye  upon  the  monuments  of 
our  hiftory  and  laws,  the  whole  fcems  to  be  an  im- 

•  Tn  the  year  76  v  Innumerabilibus  JfoHis  &  captiw  Wus  iUi 
€Kircitus  ditatus,  in  Franciam  Weverfus  efi. 

t  Sse  tiie  annals  of  Fuldi  in  the  year  739,  PauJtts  Diaconus, 
de  geftis  Longobardorum,  lib.  iii.  c.  30.  &  lib.  iv.  c.  x.  and  tha 
lives  of  the  faints  in  the  next  quotation. 

X  See  the  IWes  of  S.  Eptphanius,  S.  Eptadius*  $•  Csfariu?', 
S,  Fidolus,  S.  Porcian,  8.  Treverius,  S.  Eulichias,  and  of  <5. 
Leger,  the  miracles  of  S  Julian,  &c. 

D  d  2  menie 
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^xx*^  menfe  cxpanfe,  *  or  a  boundlefs  ocean  :  all  thofe 
CHap.  i».  frigid,  dry,  crude  writings  moft  be  devoured  in  the 
fame  manner,  as  Saturn  is  fabled  to  have  devoured 
the  ftones. 

A  vaft  quantity  of  land  which  had  been  in  the 
hands  of  freemen  f ,  was  changed  into  mortmain, 
when  the  country  was  ftripped  of  its  free  inhabi- 
tants J  thofe  who  had  a  great  muhitude  of  bond- 
men either  took  large  territories  by  force,  or  had 
them  yielded  by  agreement,  and  tuilt  villages,  as 
may  be  feen  in  different  charters.  On  the  other 
hand,  the  freemen  who  cultivated  tjie  arts,  found 
themfelves  reduced  to  exerdfe  thofe  arts  in  a  ftatc 
of  feryitude :  thus  the  fervijtudes  reftorcd  to  the  arts 
and  to  agriculture  whatever  they  had  loft. 

It  was  a  cuftomary  thing  with  the  proprietors  of 
land,  to  give  them  to  the  churches,  in  order  to  hold 
.them  themfelves  by  a  quit- rem,  thinking  to  partake 
,  by  their  fervitude  of  the  fanftity  of  the  churches. 

CHAP.     XII. 

That  the  lands  belonging  to  the  divijion  of  the 
Barbarians  paid  no  taxes^ 

A  People   remarkable  for  their  fimplicity  and 
poverty,  a  free  and  martial  people,  who  lived 
without  any  other  induftry  than  that  of  tending 
their  flocks,  and  who  had  nothing  but  rulh  cot- 
(•)Scc      tage;  to  attach  them  to  their  (*)  lands;  f^ch  a 
Gtc|rory    people,  I  fay,  muft  have  followed  their  chiefs  for 


book  li. 


•    .i.i.  Deerant  quoque  liitora  ponto.         Ovid,  line  i • 

f  Even  the  bu/band men  themfelves  were  not  all  (laves  <   (ee 

the  rSth  and  ajd  law  in  the  code  di  Agricolis,  &  Cenfitisg  &Co' 

lonis^  and  the  aoth  of  the  f^me  title.' 

the 
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the  &ke  of  booty,  and  not  to  pay  or  to  raife  taxes,  ^^xx*^ 
The  art  of  rax-gathering  is  generally  invented  tooChap.  u. 
late,  and  when  men  begin  to  enjoy  the  felicity  of 
other  arts. 

The  ti'anfient  (^)  tax  of  a  pitcher  of  wine  for(Oit)id. 
every  acre,  which  was  one  of  the  exaftions  of  ChH- 
peric  and  Fredegonda,  related  only  to  the  Romans. 
And  indeed  it  was  not  the  Franks  that  tore  the  rolls 
of  thofe  taxes,  but  the  clergy  who  in  thofe  days 
were  all  Romans.  The' burthen  of  this  tax  lay 
chiefly  on  the  inhabitants  *  of  the  towns  j  now  thefc 
were  almofl  all  inhabited  by  Romans. 

Gregory  of  Tours  (")  relates,  that  a  certain  judgeC*)  Book 
was  obliged  after  the  death  of  Chilperic  to  take. re- ^"' 
fuge  in  a  church,  for  having  under  the  reign  of  that 
prince  ordered  taxes  to  be  levied  on  feveral  Franks, 
who  in  the  reign  of  Childebert  were  ingenui^  or  free- 
born  :  MuUos  de  Francis^  qui  tempore  Chitdeberti  regis 
itJjgenui  fueranfy  publico  tributo  fubegit.     Thcrefpre 
the  Franks  who  were  not  bondmen  paid  no  taxes. 
There  is  not  a  grammarian,  butwould  be  afliamed 
to  fee  how  the  Abbe  du  Bos  ('')  has  interpreted  this jT?^^' 
pafTage.     He  obfervcs,  that  in  thofe  days  the  freed-  of  the 
men  were  alfo  called  ingenui.    Upon  this  fuppofition^'^jJ!j^^ 
he  renders  the  Latin  word  ingenui^  by  freed  fromtom.Wu 
taxes  ;  a  phrafe,  which  we  indeed  may  ufe,  SLsfreed^}^^^^' ^^^ 
from  cares^  freed  from  punijhments\  but  in  the  Latin 
tongue,  fuch  expreflTions  as  ingenui  a  trihutis^  liber^ 
tinia  tributis^  manumifji  tributorum^  would  be  quite 
monftrous. 

Parchenius,  fays  Gregory  of  Tours  (*),  had  like. (.!)^<»^ 
to  have  been  put  to  death  by  the  Franks  for  fiib-*"'^* ' 

*  S^ua  cottdlth  untvtrfis  urbibuspir  Ga'liam  fO'tfiUutij  fymmoptn 
ifi  adhibita*    Life  of  S>  Aridius. 

D  d  J         '  jcftiu^ 
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^x^  jefting  them  to  taxes.  The  Abbe  du  60s  firfding 
Chap.  li.  himfelf  hard  prcffcd  by  this  paflage  (^),  very  coolly 
(OTom.  fuppofcs  the  thing  in  queftion^:  it  was,  he  lays, 
'"'^'^***  an  extraordinary  duty. 

We  find  in  the  law  of  the  Vifigoths  *,  that  when 
a  Barbarian  had  feized  upon  the  cftate  of  a  Roman, 
the  judge  obliged  him  to  fell  it,  to  the  end  that  this 
eft  ate  might  continue  to  be  tributary  ;  confequcntly 
the  Barbarians  paid  no  taxes  "f*. 
(*)  Efta- ^      '^^^^  ^^^^  ^"  ®^^  ^'^  ^'^^^  ^°  fupport  his  fyftem, 
of  thc^     would  fain  have  the  Vifigoths  fubjeft  to  taxes  J, 
Franks  in  q^j^-g  ^j^g  literal  and  fpiritual  fer>fe  of  the  law,  and, 
torn.  Ui.    pretends  upon  no  other  indeed  than  an  imaginary 
^^'e\V   foundation,  that  between  the  eftablifliment  of  the 
Goths  and  this  law  there  had  been  an  augmentation 
of  taxes  which  related  only  to  the  Romans.     But 
none  but  father  Harduin  are  allowed  thus  to  exer- 
cife  an  arbitrary  power  over  fafts. 
0)  Book        This  learned  author  (•)  has  rummaged  Juftinian*s 
C)  V^g"  ^^^^  {%  ^^  fearch  of  laws,  to  prove  that  among 
rb  ^%i  ^**  '^^  Romans  the  military  benefices  were  fubjeft  to 
.'    *      taxes.    From  whence  he  would  infer  that  the  fame 
held  good  with  regard  to  fiefs  or  benefices  among 
the  Franks.    But  the  opinion  that  our  fiefs  derive 
their  origin  from  that  inftitution  of  the  Romans,  is 


•  Judices  atque  frapqfiti  tsrtias  Romanorumy  ab  iUis  qui  occupaias 
tenentt  amferantf  &  Romanis/ud  exaSioneJine  aliqud  dilatkne  refit* 
tuanty  ui  nihil fi/co  debtat  depef^ire,  lib.  x.  tit.  i.  cap.  14. 

+  The  Vandals  paid  none  in  Africa.  Procopius,  war  of  the 
Vandals,  lib.  1  and  2.  Hiftoria  Mifcclla,  lib.  16,  p.ro^.  Obfer^e 
tbftt  the  concjuerors  of  Africa  were  a  mixture  of  Vandals,  Alans, 
and  Franks.'    Hiftoria  Mifcclla,  lib.  14.  p.  94. 

t  He  lays  a  ftrefs  upon  another  law  of  the  Vifigoths,  book  x. 
tit.  1.  art  II.  which  proves  nothing  at  all ;  it  fays  only,  that  he 
who  has  received  of  a  lord  a  piece  of  Und  on  condition  of  a  rent 
or  fervice,  ought  to  pay  it, 

at 
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at  prefent  exploded,;  it  obuined  only  at  z  time  ^^xx*^ 
when  the  Roman  hiftory,  but  not  ours,  was  wellehap.ia. 
underftood,  and  our  ancient  records  lay  buried  in 
obfcurity  and  duft. 

But  the  Abbe  is  in  the  wrong  to  quote  Caf- 
fiodoruS)  and  to  make  ufe  of  what  was  tranfading 
in  Italy  and  in  the  part  of  Gaul  fubjedl  to  Theo- 
doric,  in  order  to  acquaint  us  with  the  praftice 
eftablifhed  among  the  Franks;  thefe  are  things 
which  muft  not  be  confounded,  I  propofc  View- 
ing, fome  time  or  other,  in  a  particular  work,' 
that  the  plan  of  the  monarchy  of  the  Oftrogoths 
was  intirely  diflferent  from  that  of  any  other  go- 
vernment founded  in  thofe  days  by  the  other  Bar- 
barian nations ;  and  fo  far  are  we  intitled  to  afHrm 
that  a  pradice  obtain^  among  the  Franks,  becaufe 
it  was  eftablifhed  among  the  Oftrogoths,  that  on 
the  contrary  we  have  juft  rcafon:to  think  that  a 
cuftom  of  the  Oftrogoths  was  not  in  force  among 
the  Franks. 

The  hardeft  talk  for  perfons  of  extenfive  eru-^c)EftaL 
dition,  is  to  deduce  their  arguments  from  paflages  bHibmcnt 
not  foreign  to  the  fubjeft,  and  to  find,  if  we  may  French, 
be  allowed   to  exprefs  ourfclvei   in  aftronomical  ™°"*f.?^y 

1  r    L     r  torn.  111. 

terms,  the  true  place  or  the  fun.  chap,  14. 

The  fame  author  makes  a  wrong  ufe  of  the  ca-P|JfgJJ,^J 
pituJaries,  as  well  as  of  the  hiftoriansand  laws  of  quotes  the 
the    barbarous'  nations.       When    he    wants    thetjcieof" 
Franks  to  pay  taxes,  he  applies  to.  freemen  what^^y^'^ 
can  be  underftood  only  of  (*")  bondmen;  when  heseefar. 
fpeaks  of  their  military  fervice,  he  applies  to  {**)!jfibid* 
bondmen  what  can  never  relate  but  to  freemen.     ^   torn.  iii. 

*  chap.  4..  . 

D  d  4  CHAP. 
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CHAP.     XIIL 

Of  taxes  paid  by  the  Romans  and  Gauls,  in  the 
monarchy  of  the  Franks, 

^xxx*^  T  ^'S^^  ^^^^  examine  whether  after  the  Gauls 
Chap.  13.  •*"  and  Romans  were  conquered,  they  continued 
to  pay  the  taxes  to  which  they  were  fubjeft  under 
the  emperors.  But,  for  the  fake  of  brevity,  I  (hall 
be  fatisfied  with  obfervjng  tljkr  if  they  paid  them 
in  the  beginning,  they  were  foon  after  exempted, 
and  that  thofe  taxes  were  changed  into  a  military 
fervice.  For  I  confcfs  I  cannot  conceive  how  the 
Franks  ihould  have  been  at  firft  fuch  great  friends^ 
and  afterwards  fuch  fudden  and  violent  enemies,  to 
taxes. 

A  capitulary  *  of  Lewis  the  Debonnaire  explains  . 
extremely  well  the  fituation  of  the  freemen  in  the 
monarchy  of  the  Franks.  Some  troops  f  of  Goths 
or  Iberians,  flying  from  the  oppreflion  of  the 
Moors,  were  received  into  Lewis's  dominions.  The 
agreement  made  with  them  was,  that  like  other 
freemen  they  (hould  follow  their  count  to  the 
army ;  and  that  upon  a  march  they  (hould  mount 
guard  X  ^nd  patrol  under  the  command  alfo  of 
their  count  5  and  that  they  (hould  furni(h  horfcs 
and  carriages  for  baggage  to  the  king's  §  commi(ra- 
ries  and  to  the  amba(radors  in  their  way  to  and 

*  In  the  year  81  c,  chap,  i    which  it  agreeable  to  the  capita* 
lary  of  Charles  the  Bald,  in  the  year  844.  art.  i,  &  ai. 

t  Pro  Hijpanis  i^  partibus  uiquitaniie,  Septimanuei  iSf  Proviaci^t 
(onjijlttttibus.    Ibid. 

I  Excubias  &  explorationes  quas  Waittu  dicunU     Jbid. 
%  They  were  not  obliged  to  furnifli  any  to  the  count.    Ibid. 
?rt.  5 

from 
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from  court;  and  that  they  (hould  not  bp  compel-  ^^x"^ 
led  to  pay  any  further  acknowledgment,  but  fliould  cbap.  i  j. 
be  treated  as  the  other  freemen. 

It  cannot  be  faid  that  thefc  were  new  ufages  in- 
troduced towards  the  commencement  of  the  fecond 
race.  This  muft  be  referi:ed  at  lead  to  the  middle 
or  to  the  end  of  the  fir  ft.  A  capitulary  of  the 
year  *  864,  fays  in  exprefs  terms,  that  it  was  the 
ancient  cuftom  for  freemen  to  perform  military 
fervice,  and  to  furnifti  likewife  the  horfes  and  car- 
riages above-mentioned  ;  duties  particular  to  them- 
selves, and  from  which  thofe  who  poflefled  the 
fiefs  were  exempt,  as  we  fhall  prove  hereafter. 

This  is  not  all ;  there  was  a  regulation  'f  which 
hardly  permitted  the  impofing  of  taxes  on  thpfe 
freemen.  He  who  had  four  manors  J  was  always 
obliged  to  march  againft  the  enemy :  he  who  had 
but  three,  was  joihed  with  a  freeman  that  had  only 
one ;  the  latter  bore  the  fourth  part  of  the  other's 
charges^  and  ftaid  at  home.  In  like  manner,  they 
joined  two  freemen  who  had  each  two  manors ;  he 
who  went  to  the  army  had  half  his  charges  borne  by 
him  whp  ftaid  at  home. 

Again,  we  have  an'infinite  number  of  charters^ 
in  which  the  privileges  of  fiefs  are  granted  to  lands 

•  Ut  Pagenfes  Franeit  tjui  caballos  habent,  cum  fuis  eomitibus  in 
hoftem  pergant*  The  counts  are  forbid  to  deprive  them. of  their 
borfes,  ut  kofi em  facer e^  ^  deh'tios para'veredos  fecundum  autiguam 
confuetudinem  exfol*vere  pqffint.     Edi£l  of  Piftes  in  Baluzius,  p.  i86« 

t  Capitulary  of  Charleraain,  in  the  year  Si».  chap.  x.  Ed  161 
of  Piftes  in  the  year  864.  art.  17^ 

t  ^atuor  rnanfos.  I  fancy  that  what  they  called  Matt/us  wat 
a  particular  portion  of  land  belonging  to  a  farm  where  there 
were- bondmen  J  witnefs  the  capitulary  of  the  year  2^%^  apttd 
Sjl*vacum,  tit,  xiv.  againft  thofe  who  drove  the  bondmen  froni 
their  Manfus^ 


Of 
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^^  or  diftriftf  pofleffcd  by  freemen,  and  of  which  I 

Cliafi.r3.  ihallmake  farther  mention  hereafter  (^).  Thefe  lands 

Sv^ch.  ^^  exempted  from  all  the  duties  or  fcrvices,  which 

XX.  of  this  were  required  of  them  by  the  counts,  and  by  the 

^^^'       reft  of  the  king's  officers :  and  as  all  thefe  fcrvices 

are  particularly  enumerated,  without  making  any 

mention  of  taxes,  it  is  manifeft  that  no  taxes  were 

impofed  upon  them. 

It  was  very  natural  that  the  Roman  art  or  tax- 
gatherifig  fliould  fall  of  itfelf  in  the  monarchy  of 
the   Franks  :  it  was  a  moft  complicate  art,  far 
above  the  conception,  and  wide  from  the  plan,  of 
thofe  fimple  people.'  Were  the  Tartars  to  over-run 
Europe,  we  fhould  find   it  very  difficult  to  make 
them  comprehend  what  is  meant  by  by  our  finan- 
ciers. 
(0  inDu-*     The  (*)  anonymous  author  of  the'  life  of  Lewis 
tom"i!     ^^^  Bebonnaire^  fpeaking  of  the  counts  and  other 
p.  »87.     officers  of  the  nation  of  the  Franks,  whom  Charlc- 
main  eftabliihed  in  Aquitania,  fays,  that  he  intrud- 
ed them  with  the  care  of  defending  the  frontiers,  as 
alfo  with  the  military  power  and  the  direftion  of 
the  demefnes  belonging  to  the  crown.    This  fljews 
the  ftate  of  the  royal  revenues   under  the  fecond 
race.    The  prince  had  kept  his  demefnes  in  his 
own  hands,  and  employed  his  bondmen  in   im- 
proving them.  But  the  indiftions,  the  capitations, 
and  other  imports   raifed  at  the  time  of  the  em- 
• ,   perors  on  the  perfons  or  goods  of  freemen,  had 
been  changed  into  an  obligation  of  defending  the 
frontiers,  and  marching  againft  the  enemy. 
l^)Tb\A.        In  the  fame  hiftory  (*),  we  find  that  Lewis  the 
^'  ®*       Debonnaire  having  been  to  wait  upon  his  father   n 
Germany,  this  prince  aflced   him,  why  he,  who 

'  was 
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Was  a  crowned  head,  came  to  be  fo  poor :  to  which   ^^Z^ 
Lewis  made  anfwer,  that  he  was^  only  a  nominal  chap.  iV 
king,  and  that  the  great  lords  were  pofleffed  of 
almoft  all   his  demefnes  ;  that  Charlemain,  beings 
apprehenfive  left  this  young  prince  fliould  forfeit 
their  affeftion,  if  he  attempted  himfelf  to  refume 
what  he   had  inconfiderately  granted-,    appointed         ' 
commiffaries   to  reftore    things    to   cheir   former 
fituation. 

The  bilhops  writings (*^)to Lewis  brother  toCharles  (0  Seethe 
the  Bald,  ufe  thefe  words  :  ^*   Take  care  of  your'^^^llf^'^ 
"  lands^   that  you  may  not  be  obliged  to  travel  conti-  y«ar  *5*- 
*'  nualhf  by  the  houfes  of  the  clergy ^  and  to  tire  their  *^ '  '** 
""^  bondmen  with   carriages.     Manage  your  affairs^ 
"  continue  they,  in  fucb  a  manner^  that  you  may  , 
'*  have  enough  to  live  upon^  and  to  recei'VeembaJftes*^ 
It  is  evident,  that  the  king  s  revenues  *  irt  thofe 
days  confifted  of  their  demefnes, 

CHAP.     XIV. 

Of  what  they  called  Cenfus. 

AFTER  the  Barbarians  had  quitted  their  own 
country,  they  were  defirous  of  reducing  their 
ufages  into  writing ;  but  as  they  found  a  difficulty 
in  writing  German  words  with  Roman  letters,  they 
publiflied  thefe  laws  in  Latin. 

In  the  confufion  and  rapidity  of  the  conqueft, 
moft  things  changed  their  nature  ;  in  order  how-' 
ever  to  exprefs  them,  they  Were  obliged  to  make 
life  of  fuch  old  Latin  words,  as  were  moft  analo- 
gous to  the  new  ufages.  Thus  whatever  was  likely 

•  They  levied  alfo  foiiM duties. on  merii  where  there  hap- 
pened to  be  a  bridge  or  a  paflage. 

to 
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^xxx*^  to  revive  *  the  idea  of  the  ancient  cenfus  of  the  Ro- 
Chap.  14-  inanSy  they  called  by  the  naoie  of  cenfus  iributum ; 
and  when  things  had  no  relation  at  all  to  the  Ro- 
man cenfus,  they  exprefled,  as  well  as  they  could, 
the  German  words  by  Roman  letters  :  thus  they 
formed  the  word  fredum^  on  which  I  ihall  have 
occafion  to  defcant  in  the  following  chapters. 

The  words  cenfus  and  tributum  having  been  em- 
ployed in  an  arbitrary  manner,  this  has  thrown 
fome  obfcurity  on  the  (ignification  in  which  thefe 
words  were  ufcd  under  our  princes  of  the  firft  and 
,  fecond  race.  And  modern  f  authors  who  have 
.  adopted  particular  fyftems,  having  found  thefe 
words  in. the  writings  of  thofe  days,  imagined  that 
what  was  then  called  cenfus,  was  exadlly  the  cenfus 
of  the  Romans  ;  and  form  thcpce  they  inferred 
this  confequence,  that  our  kings  of  the  two  firft 
races  had  put  themfelves  in  the  place  of  the  Ro- 
man emperors,  and  made  no  change  in  %  their  ad- 
miniftration.  Befides,  as  particular  duties  raifed 
under  the  fecond  race  were  by  change  and  by  cer- 
tain ||  reftriftions  converted  into  others,  they  infer- 
red from  thence  that  thefe  duties  were  the  cenfus 

•  The  anfus  was  fo  ^enerica)  a  worJ,  tint  they  made  iife  of  it 
to  exprefs  the  tolls  of  rivers,  when  there  was' a  bridge  or  ferry  to 
pafs.  See  the  third  capitulary,  in  the  year  803.  edition  of  Balu- 
zius,  pag.  ^95.  art.  i.  and  the  5th  in  the  year  819.  pag.  616.  They 
gave  iikewife  this  name  to  the  carnages  nimiihed  by  the  freemen 
to  the  king,  or  to  his  commiiTarieSf  as  appears  by  the  capitulary 
of  Charles  the  Bald,  in  the  year  865.  art.  8* 

t  The  Abbe  du  Bos,  and  his  followers. 

X  See  the  weaknefs  of  the  arguments  produced  by  the  Abbe  du 
Bos,  \n  the  eftabliftiment  of  the  French  monarchy,  torn.  iii.  book 
6.  chap.  14.  efpecially  in  the  inference  he  draws  from  a  pafTageof 
Gregory  of  Tours^  concerning  a  difpute  betvtreen  his  church  and 
king  Charibeit. 

I  For  inftance*  by  inCrachifements. 

of 
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of  the  Romans ;  and,  as  fincc  the  .  moacrn  regu-  ^^  <* « 
lations,  they  found  that  the  crown  dcmefnes  were  Chap.  i^. 
abfolucely  unalienable,  they  pretended  that  thofc 
duties   which  reprefehted  the  Roman  cenfus,  and    . 
did  not  form  a  part  of  the  demcfnes,  were  mere 
ufurpation.     I  omit  the  other  confequences. 

To  apply  the  ideas  of  the  prefent  time  to  diftant 
ages,  is  a  fource  of  error.  To  thefe  people  who 
want  to  modernize  all  the  ancient  ages,  I  (hall  fay 
what  the  Egyptian  priefts  faid  to  Solon,  **  O  Atbe^ 
nianSj  you  are  mere  children  /'* 

CHAP.     XV.    ^   ^ 

That  what  they  ca/le J  cenCus  ^as  raifedonly  on     > 
the  bondmen^  and  not  on  the  freemen. 

TH  E  king,  the  clergy,  and  the  lords  raifed  re- 
gular taxes,  each  on  the  bondmen  of  their 
refpeftive  demefnes.  I  prpve  it  with  refpcft  to  the 
king,  by  the  capitulary  de  Villis ;  with  regard  to 
the  clergy,  by  the  codes  of  the  *  laws  of  the  Bar- 
barians 5  and  with  relation  to  the  lords,  by  the  re- 
gulations l^)  which  Charlemain  made  concerning  («)  Book 
this  fubjeft.  Capitula. 

Thefe  taxes  were  called  cenfus\  they  were  oeco- "es,  chap, 
nomical  and  not  filcal  duties,  mere  private  fcrvices  ^*'^* 
and  not  public  obligations.       '  >    . 

I  affirm,  that  what  they  czWtd  cenfus  at  that 
time,  was  a  tax  raifed  upon  the  bondmen.  This 
I  prove  by  a  formulary  of  Marculfus  containing  a 
permiflion  from  the  king  to  enter  into  holy  orders, 

*  Law  of  the  Alemans,  chap.  22^  and  the  law  of  the  Bavarians, 
tit.  I.  chap.  14.  where  the  regulations  are  to  be  found  which  the 
clergy  made  concerning  their  order. 

provided 
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^iScx*  F^^*^^^  ^}^^  perfons  be  *  free-born,  and  not  enroll- 
caiap,  is.ed   in  the  regifterofthe  cenfus.     I  prove  it  alfo 
(•»)  In  the  by  2^  commiflion  from  Chariemain  to  a  count  (^), 
edUion  of  whom  hc  had   fcnt  intp  Saxony  ;  which  contains 
thcCapi-  (he  infranchifement  of  the  Saxons  for  having  em^ 
Bafuztus/ braced  Chriftianity,  and  is  properly  a  charter  of 
vol.  i.       freedom  -f*.  This  prince  reftores  tli^m  to  their  for- 
mer J  civil  liberty,  and  exempts  them  from  paying 
the  cenfus.     It  was  therefore  the  fame  thing  to  be 
a  bondman  as  to  pay  the  cenfus,   to  be  free  as  noc 
to  pay  it. 

By  a  kind  of  letters  patent  |]  of  the  fame  prince 

in  favour  of  the  Spaniards,  who  had  been  received 

into  the  monarchy,  the  counts  are  forbid  to  demand 

any  cenfus  of  them,  or  to  deprive  them  of  their 

,  lands.  That  ftrangers  upon  their  coming  to  France 

were  treated  as  bondmen,  is  a  thing  v^ell  known^; 

and  Charlemain  being  defirous  they  ihould  be  con- 

fidercd  are  freemen,   fince  he  would  have  them  be 

proprietors  of  their  lands,  forbad   the  dcthanding 

any  ccnfos  of  them. 

n  In  the        A  capitulary  of  Charles  the  Bald  (*),  given  in 

edUbn  of  favQur  of  thofe  very  Spaniards,  orders  them  to  be 

Baluz^us,  treated  like  the  other  Franks,  and  forbids  the  rc- 

»rt.  I  &2.  quiring  any  cenfus   of  them:    confequently    this 

pag.  17.    cenfus  was  not  paid  by  freemen. 

The  thirtieth   article  of  the  edid  of  Piftes  re- 
forms the  abufe,  by  which  feveral  of  the  huiband- 

•  Si  tile  de  capitefuo  bene  iftgenuup/f^  ef  in  Euieticp  publico  cenjittt^ 
non  eft,  lib.  i.  formul.  19. 

+  Et  ut  ijia  ingenuitatis  paginafirmaftabilifque  cttnfifiat*  '  Ibid. 

J  Frifiinaque  libertatt  donaios,  ^  om/ti  nobis  debito  cenfu  folutos. 
,Ibid. 

II  Praceptumpro  Hijpams,  in  the  year  Si 2.  edition  of  Baluzius, 
torn.  i.  pag.  500. 

men 
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men  belonging  to  the  king  or  to  the  church,  fold  ^^^x* 

the  lands  dependent  on  their  manors  to  ecclefiaftics  cbap.  15. 

or -to  people  of  their  condition,  referving  only  a 

fmall  cottage  to  themfelves  -,  by  which  means  they 

avoided'  paying  the  cenfus ;  and,  it  ordains,  that 

things  (hould  be  reftored  to  their  primitive  fitua- 

tion :  the   cenfus  was  therefore  a  tax  peculiar  to 

bondmen. 

From  thence  alfo  it  follows,  that  there  was  no 

general  cenfus  in  the  monarchy  j  and  this  is  clear 

from  a  great  number  of  paflages.    For  what  could 

be  the  meaning  of  this  *  capitulary  ?  If^e  ordain 

that  the  royal  cenfm  Jhould  be  leviedi  n  all  places y  where 

formerly  U  was  -f*  lawfully  levied.     What  could  be 

the  meaning  of  that  in  which  C")  Charlemaia  orders  (k)  in  the 

his  commiflaries  in  the  provjncesrto  make  an  exafty^^^^J** 

enquiry  into  all  the  cenfus's  that  belonged  in  for-n.  edU 

mer  times  ||  to  the  kmg's  demefne  ?  And  of  that  ObX^us 

in  which  he  difpofes  of  the  cenfus's  paid  by  thofe  §tom.  i. 

of  whom  they  are  demanded  ?  What  can  that  other^i^^in^hc 

capitulary  (")  mean,  in  which  we  read,  If  any  per- y^^^  ^^i' 

fon  ^  has  acquired  a  tributary  land^  on  which  we  dition  of 

were  ace vftomed to  levy  the  cenfus?  And  that  other ^*^"'^|"'» 

in  fine  C"),  in  which  Charles  the   Bald  t  makes  pag.'s'oJ. 
^  .  r)  Book 

^  ^  •  iv.  of  the 

•  Third  capitulary  of  the  year  805,  art.  10  and  13.  inferted  inCapitula- 
tUc  collcftion  of  Anzegife,  Imok  iii.  art.   15.      lliis  is  agrtfraWe  rics,  art. 
to  that  of  Charles  the  Bald,  in  the  year  854..  apud  Attiniacumt^j,  and 
art.  6.  inferted  in 

f  Undecunque  legitime  exigibatur.     Ibid,  .the  law  of 

i  Uftdecimque  antiquittts  ad  partem  regis  n;tnire  fokbant,  Ctpitu-^ards 
laryof  theyear  811,  art.  10.  &  II.  («)  In  the 

%  Deillit  4inde  tenfa  exigunt.    Capitulary  of  the  year  813.  art.  6. year  805. 

f[  Si  quis  terram  trihuiariamy  unde  cenfus  ad  partem  ntjfrarn  *rt.  fr» 
exirefoUbaty  fujiepertt.     Book  iv.  of  the  Capitularies,  art.  37. 

t  Uttde  cenfus  ad^partem  regis  exivit  antijuitus.    Capitulary  of 
the  year  805.  art.  8, 

mention 
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*^^  mention  of  the  lands,    whofc  cenfus  had   from 
Chap.  15.  time  immemorial  belonged  to  the  king. 

Obferve  that  there  are  fome  paflagcs  ^hich  fccm 
at  firft  fight  to  be  contrary  to  what  I  have  faid, 
and  yet  confirm  it.     We  have  already  feen  that 
the  freemen  in  the  monarchy  were  obliged  only  to 
furni(h   particular  carriages  ;    th€  capitulary  juft 
now  cited  gives  to  this  *  -the  name  of  cenfus,  and 
oppofes  it  to  the  cenfus  paid  by  the  bondmen. 
(•)Jn^^«       Befides,  the  edift  (^)  of  Pifte>  takes  notice  of 
art.  34.     thofe  freemen  who  are  obliged  to  pay  the  royal 
Bafuzhis^  cenfus  for  their  -f*  head  and  for  their  cottages,  and 
p.  i9»-     who  had  fold  themfclves  during  the  famine.      The 
king  orders  them  to  be  ranfomed.    This  is  j;  be- 
cau(e  thofe  who  were  manumitted  by  the  king's 
letters,  did  not,  generally  fpeaking,  acquire  a  full 
and  pet-fed  II  liberty,  but  they  paid  cenfum  in  capite  ; 
and  thefe  are  the  people  here  meant. 

We  muft  therefore  explode  the  idea  of  a  general 
and  univerfal  cenfus,  in  imitation  of  that  of  the  Ro- 
mans, from  which  cenfus  the  rights  of  the  lords  arc 
alfo  fuppofed  to  have  been  derived  by  ufurpation. 
What  was  called  cenfus  in  the  French  monarchy, 
independently  of  the  abufe  made  of  that  word^ 
was  a  particular  tax  impofed  on  the  bondmen  by 
their  mafters. 

*  Cenfibut  *vel  paranferidis  quos  Frond  homines  ad  regiam  f9* 
ttfatem^  ixfol'ven  debent. 
«         t  Di  iUufrancis  hominibus  qui  cenfum  ngium  dtfw  capiit  &  dt/ak 
ritelUs  debeanU    Ibid. 

t  The  %%\lk  article  of  the  fame  edif^  explains  this  extremely 
well)  it  even  makes  a  diftindtion  between  a  Roman  freedman  and. 
ir^rank  freedman  :  And  we  likewife  fee  there  that  the  cenfus  was 
not  general :  it  deferves  to  be  read. 

I  As  appears  by  the  capitulary  of  Charteaain  in  the  year  813, 
Mich  w«  kavc  already  quoted. 

I  beg 


OF    LAW  S/      -  4^7- 

'  I  beg  tlie  reader  to  excufe'  tfie  trouble  I  muft  ^^^^'  . 
give  him  wiXh  fuch  a  number  of  citatiorts.  Iffioard  Qmi>.«jh>  > 
be  more  'Concife,  'did  I  hot  ftiecft  with  the  Abbe  du 
Bos*s   book  on  the  eftabliftment  of  the  Fritnclt ' 
monarchy  in  Gaul,  continually  in  my  wajr.     No- 
thing is  a  greater  obftacle  to  ourprogrefs  fn  Tcnow- 
ledge,  than  a  bad  performance  of  a  celebrated  au- 
thor i  bebaDfe,  before  we  inftruft,  we  maft  begrri^ 
with  undeceivirio;.  .  -       ./  . 


•o" 
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0/  tfie  feudal  JLords  or  Vaf^ls.    , :  ,    | 

Have  taken  notice  of  thofe  volunteers  iimo/i^' 

the  Germans,  who  followed   their" priiices'jtt"    /-^n., 


•>    no 


wtij 


AU-* 


tbcir  fcveral  expeditions.  "  Th6  fame  ufagc  Con-^; 
tinued  after  theconquelf.     Tacitus  mentions  thenf 
by  the  name  of 'Companions  (')  ;'  the  SalidVtaW'bjf  {^)Cmttis. 
that  of  men  who  have  vowed  fealt^'  *  to  the'lcihg  % 
the  formularies  of  (*)  Marculfus  by  *  that  qP  the  Vs)  Bookt. 
king^  AMrtlltfo^^,  the  earlieft  French:';  KlftttV^^^^^^ 
by  that  of  iW^JlU  fi^tfhfut^nd  loyai  ;  an'd'thbfe   .i'!m  'u 
of  later  date  by  that  of  vaffals  §  and  lords.     '  -  \  -^  ^ 

'In  the  Sklic  and  Rfpuartan  laws  we  meit  with 
an  infinite  number  of  YegbfaVldns^'in  regit-ii'tbThe' 
Franks,  and  only  with  a  few  for  the  Antruftigs. 
'The  regulations  concerningV  the  Antmiftioa  are 
different  frona  thofe  which  werie *  made  for  the  other 
Franks  j  they  are  full  of  wliat  relates  to  the  fettling 

,    •  S^ifiaH  in  irufi  regir^  tit  44.  art.  4,  .  .       -   *  . 

t  From  the  words  ^-^w,  which  %nifte«  faithful,  *  among  the 
Germans. 

II  Lfiufes,  fidilis* 

Vot.  n.  E  e  of 
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Baok  of  the  property  pf  the.  Franks,  but  oqeniion  not  a 
c^M#.  ^^""^  concerning  that  of  the  Antruftips.  This  is 
b^c^aufe  the  prc^rty  9^  the  Utter  was  regulated 
rather  by  the  plitipl  rfian  l?y  the  ciyilUw,  and 
was  the  (bare  th^t  fell  ta.aa  army,  and  not  che  pa-, 
trin^ofiy  of  a  family.  . 

]  The  goods  rcferyed  for  the  feudal  lords  were 
called  fifcal  ^  goods,  benefices,  honogrs,  and  fiefs, 
by  di^erent  authors,  and  in  different  times- 
There  is  no  doubt  but  the  fiefs  at  firfl  were  at 
C)  Seethe  will  (*)•     We  find  in  Gi«gory  pf  T^ours("),  that 
tit.  1.  of  Sunegifilus  and  Gallpmanus  were  deprived  of  all 
^td^^ »  they  held  of  the  esxhcquer,  and  no  more  was  left 
on  thS^  them  than  theif  re^l  property.  When  Goptram  raifV 
^^^'       elj  his  nephew  C;hildcbert  to  the  throne,  he  had  f 
9th  chap,  privj^te  conference  with  him*  in  which  he  named  ^, 
3'-  the  perf0q$  who  ought  to  be  honoured  with,»  and 

thofe  whp  ought  to  h^  deprived  of, .  the  fiefs.'    lo^ 
a  formulary  "f  of  Marculfw?^  the  king;  gives  jn  ex-i 
^ ..    .      cjiapgg  npt  only  fhe  bei)eficc8  j^old  by  hi^.^^chequer,^ 
!s.  :.i..     but  likcwife  thofe  which  ixa4  been  beU  J^^another.^^ 
jw)  Lif .    Xhe  Jaw  pf  the  Loaj|>ardsoppofes  (^)  the  beneficeSi 
n**'      to  property.     In  this  ou,i:  hiftorianjs,,  t^c^  fqfmu- 
l/iries,.  th?  cpdes  pf'th^  ;^i%^pt.b^b^roiis^Dft}^^^ 
9fki  ajl  the  i^onugjsiusr.bf  thtffe  daySjx'%p?  Hnaiy- 

'  •  Fifcalta.  Setftlic  i^tb  toripulary  of  Marciilfus,  book  i.  It  if 
tf  etttidiMd'iii  the,  I'tfeofi  S.  MaUTy  dedii^fcum  kHumt$  and  ia  tlie 
^oaJs  o{  MetZy  in  the ye^  747f  didit  iUi  ^9mi$tt$ui.^Mosplurimat. 
The  goods  deftgned  liir'the'  fiippbrt  of  the  royal  family  were  called 

,   \  ^os  honoraret  muneri^us,  qmos  ab  honore  dfpeUeret,  Ibid.  lib.  vii. 

t  yelnliquis  quilntfcumque^utficiis^  quodcum^uejdktmd^r^usnDjItr^ 
iuipfitkaittnmjjknofcitur.    Lib.  x^  £oriixul.  30^. , 


IJIOUS 


r  O  .P    L  A  W  S.  jp» 

mdtis'^  •  W;6vK5  tlhc  wrhsers  oftte  book  <X^th  ♦  »ooi: 

inform  us,  that  at  firft  tfie  lords  €OuW  take*  thfem,cb,^.g^ 
*i»ck  wheirthey  pleafed^  chat  afterwards  tSief  gmat-    , 
ed  them  for  the  fpaoe  of  a  y^arf^  Md*«im -at 
ttength  they  ^xrt  them  for  life*  L     J^      ; 

CHAP.    XVIL 
0/  tk€\  military  Service  tf  Vrtemeni 

TW  O  forts  of  people  were  bound  to  abilitary 
fervice;  the  great  land  lefier  vaflalsjiwho 
were  obliged  in  confequence  of  their  fief  ^  ixA  *the  > 
.freemen,  whether  Franks,  Romans^  or  Gauls, iwho  ' .    ,^  ^ 
ifibrred  under  the  count,  and  were  commanded  by  " 

Jiim  and  bis  officers.  >:  .  ;    .     ^^^ 

The  liame  di  freemen  was  given  to  thofei^who        /^  • 
;Oin  the  one  hand  had  no  benefices  or  fiefs,  and  on  .: 

the  other  were  not  fubjcA  to  the  bafe  fcrvices  of   /  '    ! 
villainage  -,  the  lands  they  poflfefied  were  what  tjbe^ 
caikd  allodial  eftatesi  .  «  ..    i  (  ; 

The  counts  (":)  aflembled  .the  freemen,  and  ied(«)^tiie 
them  againft  the  enemy,  they  had  officers  o'Jder^^'j^ 
them  who.  were  called  j:  vicars.;  and  as  all  the  frl^e;-  main  im 


men  were  divided  into  huadreds,  which  conitituted  jia.'^ 

what  they  called  a  borough;  the  counts  had  alfo'  of-  ^.^>^ 

ficers  under  them,  who  were  denominated  cenUnmi^  Baiusius, 

*  Antiqviffimo  £ntm  tempore Jic  erat  in  Domhforum  p^t^ate  c^imexum,  ^^  'tdi€t 
ut  quando  ^ellent  pqffent  Auferre  rem  i^feuJum  afe  dateanz  fqfiiM  ntero  ^r  pift^g. 
conventum  eft  ut  per  annum  tuntumJirmuMem  /taberiut,  deauU  fiftU"  in  the  year 
turn  eft  ut  ufque  ad  vitamftdelu  producer etur,  feudorum,  lib.  u  Ut.  i,  gg-   artT 

t  It  was  a  kiod  of  precarious  tenure  which  the  lord  confented  i^.tonwf* 
or  refafed  to  rcdcw  e^ery  year;  as  Cajas  has  obferrsd*  -  ^«  xS4.   . 

%  Et  habebxt  unofauifque  comes  Vicarios  k  Centenarii^s  fecum, 
book  ii.  of  the  capitaUnes^  art.  ir.  ^ 

£  e  2  and 
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Boot  ^qid ted  tHe freeoten  *  of  the  borou^;  or  their 

/^^[\.  huoditds,  to  the  6eW. 

This  divifion  into  huodreds  is  poflberior  to  the 

lefUhltfluaent  of  the  Franks  in  GauK  It  was  made 

hy  Clotharius   and.  Chifdebert.  wi^h-a  view   of 

obliging  each  diftrid  to  anfwer  for  the  robberies 

committed  in  their  divifion ;  tins  H^e  find  in  the 

decrees  •{•  of  thofe  princes.     A  regulation  of  this 

kindistochis  very  day  obfervcd  in  f^gJanci. 

As  the  counts  led  the  freemen  againft  the  enc- 

ihy,  the  feudal  lords  conimanded  alfo  their  vaflTafs 

or  re^r-vafials  ;  and,  the  bilhops,  abbots,  or  their 

(y)  Capi- :;};  advocates  likewife  commanded  theirs  ^.     ^        ' 

oSrfe.^       TJie  bilhops  were  greatly  embarraffed,  and  (*) 

main,  in  iacOnfiftent  with  thenoielves  ;  they  requeftcd  of' 

Sit/art.  Charlemain  not  to  oblige  them  any  longer  to  a 

1  &  5.  edi-  QiiHtafy  fcrvicc ;  and  when  he  granted  their  rccjueft, 

Baittzius,  they  complained  that  he  had  deprived  them  of  tbe 

J^""^*:^  public  efteemj  fo  that  dhis  prince-  was.  obliged  bo 

jttftify  his  intentions  upon  this  bcttd:  <  Be  that  as 

(«)Scctheit  may,  when  they  were  exempted  fh>m  marching 

iSftbe^earagdinft  the  enemy,-!  dd  not  find  that. their  ivaflals 

i^SecTa?  were  led  by  the  counts  ;  on   the  contrary,  we  fee 

Wormi,    (*)  that  the  kings  or  the  bifhops  chafe  one  of  thetr 

SJSbi?  feudatories  to  condoft  them.  1 

Pj»g«4««        In  a  capitulary  (*)  of  Lewis  tte  Debonnaire,  this 

**"*     prince  diftinguifhes  three  forts  of  vaffals,  thofe  be- 

i(a)  Gafn-  longing  to  the  king,  thofe  to  the  bifliops,  and  thofe 
tutaiy  of  . 

Worm«  in     *  Thejr  were  called  Cmpa^tnfis. 
the  vdaf        t  Publiftied  in  the  year  595.  arc.  i.  See  the  capitularies,  edition 

'  Sot.  edt-  of  fialuzias,  page  20.  Thefe  regulatiops  were  undoubtedly  made 
tion  o(      by  agreement.  t  '^dvocatu 

•Baluzittf*      ,        -  '»        ^  V    : 

page  409.  and  tbe  council  iii  tbe  ye^ir  84$,  under  Charley  the  Bald*  in  verno 
palatio,  edition  of  Baluzius^  tom^  ii.  page  17.^  art.  S»  (b)  The  5th  Ca- 
pituUry  of  th^  yeat'819.  art.  zj*  editron  of  Aaluzlus,  page  618. 

to 


{  \ 


.) 
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to  the  counts.    The  ♦  vaflkls  of  a  feudal  lonJ^re  B*6i:T 
not  led  againft  the  enemy  by  the  count/  «ceptc|j,^^r,yP 
fo/ne  employment  in  the  king's  houQiold  hindcfred 
the  lord  himfelf  from  commanding  them. 
^    But  who  is  it  that  led  the  feudal  lords  into  the*       .    ;  '^ 
field  ?  No  doubt  the  king  himfelf,  who  wasakray^        -     ] 
at  the  head  of  his  faithful  vaffals.     Hence  wft  cort-  '        ;  j 
ftantly  find  in  the  capitularies,  a  diftinftioti  mad^-f- 
between  the  king's  vaf&ls  and  thofe  of  tKi  biihops.-  ^ 
Such  brave    and    magnanimous    princes   as  our 
kings,  did  not  take  the  field  t6  put  thcn^ftlve^  at 
the  head  of  an  ecclefiaftic  militia  ;  thefe  were  not 
the  men  they  chofe  to  conquer  or  to  die  with. 

But  theife  laws  carried  their  vaffals  and  rear- 
vaflals  with  them  ;  ab  we  can  prove  by  the  capi« 
talary  J,  in  which  Charlemain  ordains  that  every 
-freeman,  who  has  four  manors  either  in  his  own 
property,  or  as  a  benefice  from  fomc  body  elfe; 
ihould  march  againft  the  enemy  or  follow  his  lord. 
It  is  evident,  that  Chartemam  means,  that  the 
perfon  who  had  a  manor  of  his  own  (hould  march 
under  the  count,  and  he  who  held  a  benefice  of  a 
lord,  (hould  fet  out  along  with  him. 

^  De  yiiiffb  Domimidsjus  adkuc  intnt  eafamfirvmMt  dT  famen  bem* 
fiia  habere  mfcuntur^  flatutum  ift  ut  quicumqui  ex  its  €um  Domifio  •  . 

fid  cum  comsUf  cujus  pa^enfu  funt,  irefermittaMt»,  sd  capitularly  i|i 
the  year  8ii.  art.  7.  edition  of  Baluzius,  torn,  i.  pag«  494.. 

t  I  Capital,  of  the  year  81 ».  art.  5.  de  hominikus  noftris,  ^  eplf' 
eoporum  &  abbatum  qui  *vfl  beneficia  *vel  talia  frofrtM  habent^  firr. 
edition  of  Baluzius,  torn.  i.  p.  490. 

}  In  the  year  811.  chap.  i.  edition  of  Baluzius,  page  490.  utom* » 
nis  homo  liber  quatuor  numfos  vejiitos  de  troprio  fiiOf  Ji*ve  de  alicujus 
beneficio  habit ^  ipfefi  pr^pant^  &  ipfe  in  noJiimpirgat^Ji*uecumfim9rt . 
fu». 

r.  -V  "•  E  e  3  And 
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3s>^K       And.  yef  the  Abbe  du   Bds  (*t)   pf^triwJsj  tiial 

Q^^^y^  wh<a  sneacion  is  madf  in  the  capitttjaries^  pf  ter 

(;j)Tom.  nants  who  dcpewifd  on  ft.panicul^r  lotd»  no  others 

ill. book    3f^  meant  than   bowmen;  ^nd.  he   grounds  hi$ 

4!p.»99.  oplkiioa:oi)  the  law  pf  cbe  Vifigothsv  and' the  ptac- 

l^nt*^'  tice  of  that  nation.     It  is  much :  bejitcr  to  rely  on 

theFrenek  thf^  Caf^italaries  themftlves  5  that  wJiH^h  I  havejuft 

jnonarcby  ^^^^^^  jp^yj  ^xprefly  the  contrary.     The  treacjr 

^  between- Charles  the  Bald  and  his  brother^j.  takes 

notice  alfp  of  freemen,  who  might  chufe  to  foildw 

cither  a  lord  or  the  king  -,  and  this  regulation  is 

CQnforn^able  to  a  gnc;at  many  others.. 

We  may  therefore  conclude,  that  there  were 
three  forts  of  military  fervices  ;  that  of  the  king's 
vaflals^  who  had  no  other  va0als  under  them  ;  that 
of  the  bifliops  or  of  the  other  clergy,  and  their 
vafials,  and,  in  Bne,  that  of  the  cou^ijCy  who  coftfr 
manded  the  freemen. 

Not  but  the  vaflals  might  be  alfo  fubjeft  to  the 
count  i   as  thofe  who  have  a  particular  commaoil 
,    are  fubordinate  to  him,  who  is  invefted   with  a 
more  general,  authority. 

We  even  find  that  the  count  and  the  king^s 
rommiffarics  might  oblige  them  to  pay  the  fine, 
when  they  had;  not  fuVfiUed  the  engagements  of 
CO  Capi-  their  fief,  tn  like  riianher  if  the  king's  vaflals  (') 
th/yea^  Committed  any  outrage,  they  were  fubjeft  to  the 
***irt«S  icorreiftion  of  the  count,  unlefs  they  chofe  to  fub^ 
v^nmm     init  rather  to  that  of  the  king* .      • 

faUtiuM,  ......... 

•  .edition  of 
Baluziuta  . 

torn,  ii. .  .     . 

pageiS9. 

."  •',-■     ■".•*  •     '  *  ■   * 

CHAP, 


I 


O  F    L  AWS.  \%'^ 

CHAP,     xviir. 

Of  the  double  Service. 

T  was  a  fundamental  principle  of  the  mofitrchy    B  o  oit 
that  whofoever  was  fubjeft  to  the  military  power  chtp^^t. 
of  another  perfon,  was  fobjcft  alfo  to  his  civil  juriC- 
diftion.  Thus  the  capitulary  (*)  of  Lewis  the  Dc-  (^)  Art- 1, 
borinaire  in  the  year  815;  makes  the  military  power  ^*)Jciu* 
of  thetrount,  and  his  civil  jurifdiftion   over  the  ^'^^M- 
freemen,  keep  always  an  equal  pace.     Thus  xht^^\^^^ 
pladta  •  of  the  count  who  carried  the  Freemen  *5^'  ^\^ 
againfl:  the  enemy,  were  (^)  called  the  placica  of  luziut, 
the  freemen  5  from  whence  undoubtedly  came  this  ^^  j*' 
maxim,  that  the  queftions  relating  to  liberty  could  (e)  capil 
be  decided  only  in  the  count's  placita,  and  not  in  [j"**u  ^t^ 
thofe  of  his  officers.  Thus  the  count  never  led  the  of  thecoU 
ValTals  ()  belonging  to  the  bilhops  or  to  the  abbots  A?«rifJ[ 
"againft  the  enemy,  bccaufe  they  were  not  fubjeft  art.  57. 
to  this  civil  jurifdidion.  Thus  he  never  command-  *"h  *j!!j. 
cd  the  rear-vaflals  belonging  to  the  king's  vaflals.  ^"'*«7  ©^ 
Thus  the  gloffary  +  of  the  Englifll  laws  informs  us,  v\ol%\a 
that  thofe  to  whom  t  the  Saxorts  feave  the  namei'**^^*'^ 

/- ^     ,  •  t        1     \.T  •*    1    ^  819.  art. 

of  Copies^  were  by  the  Normarts  called  Counts^  or  uth  erfi- 
companions^  becaufe  they  Ihared  the  judiciary  fines  BaluzKit 
with  the  king.     Thus  we  fee,  that  at  all  times  the  torn,  u 
duty  of  a  vaffal  §  towards  his  lord,  was  to  bear  J**^^   '^' 
arms  ||,  and  to  try  his  peers  in  his  court.  sth  note 

of  the 
^  preceding 

•  Or  affizcs.  qhapt<r. 

.    t  It  it  to  be  found  in  the  colle^ioa  of  WilHam  Lambard,  di 
ftrtfcis  Anglorum  legibuj . 
-     %Xnt\x^vtor^  Satrapia.     , 

§  This  is  wellexplained  by  the  aifizes  of  Jentfalein,  ch^p.  %%t 

If  The  advowees,  of  the  church  (advocati)  were  equally  at  the 
bead  of  their  placlu,  and  of  their  militia. 

E  Cv  4  One 
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Book       One  of  the  reafons  which  produced   this  con- 

Oup^^V  "^^*o^  between  the  judiciary  right  and  that  of 

leading  the  forces  againft  the  ebemyt  was  becaufe 

the  perfon  who  led  them  exadted  at  the  fame  time 

*     the, payment  ofthe.  fifcal  duties,  which  confided  in 

ibme.  carriage  fef vices  due  by  the  freemen,  and  in 

general  in  certain  judiciary  profits^,  of  which  we 

,   .  '.       fliall  tre^t  hereafter.  ^ 

''    '  '  The  lords  had  the  right  of  adminiftering  jufticc 

'j^  ^       .  in  their  fief,  by  the  fame  principle  as  the  counts,  had 

-• '  it  in  their  counties.     And  indeed,  the  counties  in 

the  feveral  variations  that  happened  at  different 

times,  always  followed  the  variations  of  the  fief&; 

both  were  governed  by  the  fame  plan,  and  by  the 

fame  principles.     In  a  word,  the  counts  in  their 

counties  were  lords,  and  the  lords  in  their  feig- 

nories  were  counts. 

It  has  been  a  miftake  to  confider  the  counts  as 
civil  officers^  and  the  dukes  as  military  command- 
ers. Both  were  equally  civil  ♦  and.  military  offi- 
cers ;  the  whole  difference  confided  in  the  duke's 
having  feveral  counts  under  him,  though  there 
'  were  counts  who  had  no  duke  over  them,  as  we 

(«).Cliro-  learn  from  Fr^dcgari  us  (V 

^h^'^'  8         ^^  ^^^^  ^^  imagined  perhaps  that   the  govern- 
in  the  year  ment  of  the  Franks  muft  have   been,  very  fevere 
^^^'         at  th^t  time,  fince  the  fame  officers  were  invefled 
with  a  military  and  civil  power,  nay,  even  with  a 
fifcal  authority,    over  the  fubjedls;    which  in  the 

*  See  the  8th  formalary  of  Marculfiis,  book  i.  which  con- 
tains the  letters  given  to  a  duke,  patrician,  or  count  i  and  in- 
veils  then)  with  the  civil  jurifdidtion,  and  the  fifcal  adminiftra^ 

tion.  

>         pre- 
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J>reccdirtg  books  I  have  ob&cved  to  be  diftingpilh-  ^^^ 
ing  marks  of  defpotirm.  .  Chap.  is« 

But  vit  muft  not;  believe  that  the  counts,  pro-  ^ 
nounced  judgment  by  themfelyes,  and  admmiftered  '         > 
jufticc  in  the  fame  manner  as  the  bafhaws  in  Turky; 
in  order  to  judge  affairs,  they  afftmbled  a  kind  of 
aflizes,  where  the  principal  men  appeared* 

To  the  end  we  may  thoroughly  underftand  what 
relates  to  the  judicial  proceedings;  jn  the  formu- 
las, in  the  laws  of  the  barbarians,  and  in  thb  car  ' 
pitularies,  it  is  proper  to  obferve  thac  thefunftions 
of  the  count,  of  the  Grqfto  Or  Efcal  judge,  and  the 
Centenarius^  were- the /ame;  that  the  judges,  the 
Rathimburgbers^  and  the  iheriffs,  were  the  fame 
'pcrfons  under  different  names;  Thefe  were,  the 
, count's  alfiftants,  and  were  generally  feven  in  nump  . 
ber;  and  as  he  was  obliged  to  have  twelve  perfons 
'  to  judge  t,  he  filled  up  the  number  with,  the 
principal  men  ||. 

But  whoever  had  the  jurifdidtion,  the  king,  the 
count,  the  Grafioy  the  Cenienarim^  the  lords,  or 
the  clergy,  they  never  tried  caufes  alone;  and  this 
ufage,  which  derived  its  origin  from  the  forefts  of 
Germany,  was  dill  continued  even  after  the  fieb^ 
had  affumeda  new  fdrm. 

With  regard  to  the  fifcal  power,  its  nature  wu 
fuch,  that  the  count  could  hardly  abufe-  it.  .  The 
rights  of  the  prince  in  refpefl:  to  the  freenoen,  wcfc 
fo  limple,  thac  they  confided  only,  as  we  have  al« 

t  See  concerning  this  fubjefl  the  capitularies  of  Lewis  the 
Pious,  added  to  the  Salic  law,  art.  i.  and  the  formula  o^  judg- 
ments given  by  Du  Cange  in  the  word  boni  homines »  *  ! 
>    I  Fir  Ifotns  kcmims,  fometimes  there  were  none  but  principal 
>  ;  men.    See  the  appendix  to  the  formularies  of  Marculfusi  ch«  5^^ 

,  ready 
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^ooK  ready  obfcrved,  m  cmiin  eftrrmg^  #fiich  wtfre* 
C^aD^'  demanded  of  them  on  (omt  public  occafions.    And 
as  for  the  judiciary  rights,  there  were  tatvs  which 
(g)  See  the  pitvented  (*)  fni((kfcneanors. 

law  of  the  ^ 

»nl  tit.  C  H  A  p.     XIX. 

S9.  and 

^«  ^  *'^.  Of  Compqfittons  among  the  barbarous  nations. 

bookii.  OINCE  k  is  impdffible  to  have  any  tolerable 
ttt.  5».  j^  notion  of  our  political  law.^  unlefs  we  are  tho- 
roughly acquainted  with  the  laws  and  manners  of 
the  German  nations,  I  ihall  therefore  paufe  here  a 
while,  in  order  to  inquire  into  tbofe  manners  and 
kws. 

It  appears  by  Tacitus,  that  the  Germans  knew 
only  two  capital  Crimes  ;  they  hanged  traitors, 
ind  drowned  cowards  5  thefe  were  the  only  public 
crimes  among  thofe  people.  When  a  man  f  bad 
injured  another,  the  relations  of  the  pcrfon  injiir^d 
took.0»are  in  the  quarrel,  and  the  offence  WjIs  can- 
celkdby  a  fatisfadkicrt.  Tt^  fatisfac^iori  Was  made 
to  the  perfon  offended  when  capable  of  receiving 
it:  or  to  the  relations  if  they  had  been  injured  ki 
common,  or  if  by  the  deceafe  of  the  party  injured, 
the  latisfaftion  had  devolved  to  them* 

In  the  manner  metftiened  by  Tacitus,  thefe  fatif- 
fadlions  were  made  by  the  mutual  agreement  of  the 
parties  t  hence  in  the  codes  of  the  barbarous  na- 
*Ciofis  thefe  (ati^fa&ions  are  called  compofitions. 

•  And  ibme  tolls  on  rivers,  of  which  1  have  fpoke  already. . 

t  Sufcipere  Utm  inimUitiasyJiu  patris  feu  ffropinqui,  quam  anu'- 
citias  mfcefifjf:  ntc  impiacMles  dMrant\  laitur  enim  ttiam  kotm" 
cidum  ciffo  arm^itorum  mcfuconm  numer^f  rgt^t^ /atitfaSmmM 
tmivafa  thmus*  \Tacit.  de  morib«  Germ*, 

7  The 
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•  The  law.*  of  the  FrHians  is  the  only  one  I  find  ^^" 
that  has.  lefv  the  people  in  that  fituation,  in  which  ckapwtf* 
every  fanndiy  at  Tartance  was  in  fome  meafure  in 

the  ftate  of  nature^  and  in  which  being  unreftrained 
either  by  a  political  or  civil  law,  they  might  give 
aioofe  to  their  revenge,  till  they  had  obtained  fatif- 
fadion.     Even  this  law  was  moderated  $  a  reguk* 
tion  was  made  (**),  that  the  perfon  whole  life  was  (^)  Addi- 
fonght  after,    fliould  be  onmolcfted  in  his   ownJJJJ^'j^ 
houie,  as  alfb  in  going  and  comihg  From  church,  ^'* 
amd  frotti  the  court  where  cauies  were  tried. 

The  compilers  of  the  Salic  law  dte  (0  an  an*  0)S«Ue 
cicntiilage  of  the  Franks,  by  which  a  perfon  whoj^-^' f^^ 
•jhad  dug  a  corpfc  out  of  the  ground  in  wdcr  to  ftrip  ^>t;  xnu 
it,  fliouId  be  banilhcd  from  fociety,  tHl  the  rcla-  *  ^' 
tions  hadconfented  to  his  being  re-admitted.  And 
as  before  that  time  ftriSt  orders  were  iffoed  to  every 
Jbne,  even  ito  the  offender's  own  wife,  not  to  give 
hinl  a  morfel  of  bread,  or  to  receive  him  under 
their  roof;  fuch  a  perfon  was  in  refpeft  to  others, 
and  others  in  refpeft  to  him,  in  a  ftate  i>f  nature, 
till  an  end  was  put  to  this  ftate  by  acompoficion. 

This  excepted,  we  find  that  the  fages  of  the  dif* 
ferent  barbarous  nations  thought  of  determining 
-by  themfelves,  what  would  have  been  too  long  and 
tob  dangerous  to  expeA  from   the  mutual  agree* 

*  ment  of  the  parties.  They  took  care  to  fix  tKe. 
value  of  the  compofition  which  the  parey  injured 
was  to  receive*  All  thofe  barbarian  laws  are  in 
this  rcfpcft  moft  admirably  exadt-,  the  fcveral  cafes 

•  See  thif  law  in  tb«  td  title  on  murders  f  and  Vukmar*i  ad« 
.  dil  ion  on  robberies. 

are 
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Tk9t^9^t   arc  rtinutely.j^  diftirigui£6cd»  the  cirerfmftances  are 

Chup,,^..  weighed^  thelawfubftkute^itietf  in.  die!  place  of 

tbe  peribn  injured,  and  ioiifts  upon  die  fame  fa* 

tis£a£lioD  as.  he  him&lf  would  have  demanded  in 

cold  bbod.  .  '  • 

By  the  eftablilhing  of.tbofe  laws,  tiie  German 
nations  quitted  that  (taceof  nature,  in  which  they 
.' >'  \  '^     fcem  to  have  lived  in  Tacitus's  time. 
WKioki.      Rotbiaris  declares  in  the  law  of  (*i)  the  Lom- 
jj.      •.  bards;  that  he  had  incrcafed  the  cbmpofitions  an- 
ciently.ticcuftomed  for-wourids,  to  the  end  that  the 
•.:;.      wounded  pcrfon  toeing  fuUy  fatisfied,  all  enmities 
■  '         ihould  -ccafe.      And  Indeed,    as  the  Lombards^  . 
:  -  from  a^ery  poor,  people,   were  grown  rich  by  the 
conqueft  of  Italy,  the  ancient  compofirions  were 
become  friytolous,  and  reconcilements  prevented. 
I  do  not  queftion  but  this  was  the  motive,  which 
obliged  the  other  chiefs  of  the  conquering  nations, 
to  make  the  different  codes  of  laws  now  extant. 

The  principal  compolitioo  was  that  which  the 
murderer  paid  to  the  relations  of  the  deceafed.  The 
(0  $te  the  difference  of  (')  conditions  produced  a  difference  in 
Ang?f,  tit!  ^^^  ^^^^P^^"^*^^  •  Thus  in  the  law  of  the  Angli, 
1.^1, a,  -there  was. a  compofition  of  fix  hundred  fous  for 
tit^v.  \  6.  the  murder  of  an  aMingy  two  hundred  for  that  of 
^^^^'''o^ a  freeman,  and  thirty  for  killing  a  bondman.  The 
jian8,tit.iili»rgpnefs   therefore  of   the  compofition    for   the 

*^^aml  th^  ^^^^  ^^  *  ^^^*  ^^^  ^^^  ^^   ^^^  ^^^^^  privileges ; 
]awofth«for  befide  the  diftindion  it  made  of  his  perfon>  it 

Friiians, 
tit^xv.     •        ' 

,  *  The  Salic  laws  are  admirable  in  this  refpedV;  fee  efpecially 
the  titles  a,  I,  4,  5,  6,  and  71  which  related  tQ  the  ftealiagof 
l:attle.  , 

like- 


<)  F    1^  W  S.  ^  <499 

likcwife  cftaWiflied  a  greater  fecurity  in  hi»  favour  ^^^ 
among  rude  and  boifterous^iations.  Chap,  i^ 

This  we  ire  made  feHfible  of  by  the  law^of  the 
'"(*)  Bfavariahs:  it  gives  the  names  of  the  Bavarian  (Jjj)^'*"*^-^*' 
families  ^ho  received  a'tJaublecompofition,  be- 
caufe  they  wei^  the  Rrft^* -after  the  Agildlfings, 
The  AgiloMings  were  of  thfc  ducal  race,  and  it-  was 
cuftomafy  with  this  nation  to  chufe  a  dulce  out  of 
that  family;  thefe  had  a  quadruple  compbfition. 
The'cbmpofition  for  a  duke  exceeded  -by^  a  third, 
that  which  had  been  eftablifhed  for  the  Agilolfi'ngs: 
becaufe  be  is  a  duke^  fays  -the  law,  a  greater  bonihit 
is  paid  to  Km  than  to  his  relations,       ^  - 

All  thefe- torn pofitions  were  valued  in  money. 
But  as  thofc'  people,  efpeciaHy  when  they  lived  in 
Gcrihahy,  had  v6ry  little  fpecie,  they  might  pay  it 
in  cattle;  corn,  moveable?v  ifrms,  dogs,-  hawks  f, 
. 'land?,  &Ci  The  law- itfelf  II  frequently  determined 
the  value  6^  thofe  things;  which  explains  how  ic 
was  pbffible  for  them  to  have  fuch  a  number  of  pe- 
cuniary puhiftiments  with  fo  very  little  money.   , 

Thefe  laws  were  therefore  employed  in  exaftly 
determinating  the  difference  of  wtongs,. injuries,  and 
crimes ;  to  the  end  that  every  one  might  khbw  how 
far  he  had  been  injured  or  offended,  the  reparation  | 

he  was  to  receive,  and  efpecially  (that  he  was  tore-  ^ 

ceive  no  more.    '  * 

•  Ho2idra,  Ozxa,  Sagana,  Habilingua,  Anniena.    Ibid. 

t  Tbtis  the  la vtr  of  Itia  val  aed  life  by  a  ceptavn  rum  of  money, 

or  by  «  certain  portion  of  land,     leget  Ifid  tegtSt  kitui^  4t  wlUcp  ^ 

regio  de  prifiit  An^hrum  iegibus,    Cambridge,  1644.  | 

^  f  See  the  law  of  the  Sakons,  i^hich  makes  this  fame  rcgula-  ' 

tion  for  feveral  people,  chap.  iS     See  alfp  the  law  of  the  Ripti*  ,* 

arians,  tit.  )6.  §  11.  the  law  of  the  Bavarians,  tit,  i.  §  10,  arid  /. 

,  vi*    Si  aurum  ^on  /labit,  donet  aliam  pecunioMh  mamipM^  Uttd^^  1 

■  .  tic.     i  i\ 

.       ^^  I 

■'% 

_.  1 
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Book  In  tkis  light  ic  is  eafy  to  conceive,  ih^t  4  peribti 
Chap,  ^p  who  had  taken  revenge  after  havingrecejyed  fatif-' 
fadion^^as  guilty  of  an  heinous  crime.  This 
contained  a' public  as  well  as  a  private  offence  i  k 
was  a  contempt  of  the  law  of(itfelf .;  a  c^n^e,  which 
the  legiCiators  *  never  failed  to puniAi.  v.-  ? 

.  There  was  another  crimey  which  above/Hj)  others 
was  confidered  as  daiiigerous,  when  f  tho^  people 
loft  fbmeching  of  their  fpiric  of  independengc,  and 
when  the  kings  endeavoured  to  eftabllfh*  a  better 
civil  adminiftration :  this  was  the  refuHng.  to  give 
or  to  r^eiye^  fatisfa&ion.  ,  We  Qnd  in  the  drfSsrent 
codes  of  the  laws  of  the  BarbarianSt  that. the  legifla- 
tors  w^rp peremptory  |[on thi^ article.  In efieft,aper- 
fon  who  i;efufed  toreceivc^tisfadiony  wanjijQd  to  pre- 
fervehis  rig}itofproiecution)  h^whorefufed  to  give 
it,  left  the  right  of  profecatioo  ,to  .ther^perfon  in- 
jiired}  ^qd  this  is  what  the  fages  had  rcfprmed  in 
the  inftitotions  of  the  Germans^  whereby  people 
were  invited  but  not  compelled  m  cotnppficipns. 
I  have juft /now  made;  noentionof.a  textof  the 
'  Salic  kw,  in  which  the  legifl^tprjcft  tbp^party  of- 

•  See  the  law  of  the  Lombards,  book  i.'  tit.  25.  ^  it.  ibid. 
bookf.  tit.  9.  §  8  and  34.  ibid.  §  38.,|^d  the  capitulary  of 
Charlemain  in  the  year  802.  chap.  3%.  containing  an  inftrudlioa 
given  to  thdfe  whom  lie  fent  into  the  |>h>vinceii.  - 

t  See  in  Oregbryof  Tours,  bodk^Vii.tlKip. .47:.  the  detail  of 

n  procefs,  wherein  a  party  lofes  half  the  compoHtion  that  had 
been  adjudged  to  him,  for  having  done  fuftice  t6  himfelf,  in- 
ftead  of  receiving  fatisfadiony  whatever  injury  be  might  have  af- 
terwards received.  !  i   ,.->,.,         . 

I  Seethe  law  of  the  Saxony  chap.  %  %nd  4;  i^elafti^of  the 
X«ombards,.  book  i.  tit,  37.  ^  t  .and  2.  and  tb9  law  of  the  Ale. 
mans,  tit.  45.  1 1  and  2.  This  laft  tow  gave  leave  t^i^^tbe  party  in- 
jured to  right  h^mfelf  upon  thelpot>  and  in  the.^ril  tranfport  of 
.j)a(iion.  See  airo  the  capitularies  of  Cbarlemain  in  the  year  77^. 
cbap.  22.  ill  the  year  802.  chap.  3 ^,  and  alfo  tl\at  of  the  year 
So^.  chap.  $,  ■ 

/^  •        '  ^    ^  fended 
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fended  at  liberty  to  receiv^e  or  to  refufe  fatisfadlion ;  Book 
It  is  the  law  *  by  which  a  pirfonrwho  had  ftrippcd  cb^.^.9, 
a  dead  body,   was  ocpelled  from  fociety,  till  the 
TthtioDS  up6n  receiying  fatisfadibn  petitioned  fbr 
his  being  re^admttted.  It  was  owing  to  the  refpeft 
tjbcy  had Jpr  fi^cred  things,  that  the  compilers  t^      0     : 
the  Salic  laws  did  not  pieddle  with  the  aacili^ 
'iifage;  ,    ,    ^ 

It  would  have  been  abfolately  ^unjuft  to  grant  a 
cprnpoficipn,  to  the  relatioos  of  a  robber  killed  ii^ 
the  fad,  or  to  .the  relations  of  a  woman  xdia.bad 
l^n  .repudiated  for  thc^  ^rime  pf  ^dultfry.  -The 
Ijiw  (  )  of  the  Bavarians  allawed  no  conipofition  ji^f^jr^of* 
t;he  like  We^s  but  pm>i{hed.  the .  rektions  who  Tafl^iion, 
fought  revenge.        ,    .  .  HtTl^C 

It  is   no  rare' thing  to  meet  with  compo(Uions^^f«rt.3, 
for  involuour.y  jaiftions  inthe.podesjof  the^Iawf  of**/the  * 
t^e  Barbarian^.,  The  law  of  the  Lombards  is  ge-*?^^*^ 
O^f^Uy  :vcfy  prudent ;  it  C)  ordaine<J,  thatin  thpf?.7.%^4!  ' 
cafes  the  compofuion   (hould.be  according  to  ^^MJi^fj^i^ *' 
perfoijk's.genecofity ;  and  that  the  relations /^lould 
no  longi?r  .^e.pcrn^ixted  tqpurfue  their  .i)eyenge»    \j 

Clothaciua  the  fecond  made  a  very.^ifs^d^cf^.:^ 
hfe  forbad  C)  the  perfon  robbed  to  receive  any  ^lah-s(0  Pa^lui 
deltinc  compolition,    and  without  ^an^^njep^ftgrnpacit  inter 
the  judge."    Wq  ihall  ptefentjy  fee  tjiff^ffl^WF  <>fb?rtJm  & 

tjliS  I4W.  .4  e>    ^  1, '!  ^  Clotari-  . 

". .*,  um, anno 
>  .  .'        ;  i  .    Mvttjr/J'. -^    593- & 

•  The  compycrs  o{  the  Uw  of  the  Tlipuanani  fecm  to^hMCC  decretio 
Aftentdthtt.    SeethtSjth  tit}roffho^l«wf«  •      -^  ^it    ^'-^  ciotarii «. 

regis  circa 

V         .  '     • *  b  -—    f/jf  n"T»V  •     annum 

/  •......'  rl"  to  o-.i.1:..<' 595- chap.. 

c  li'A'^. 
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C    H    A    P.      XX.  , 

Of  what  was  afterwards  called  the  "furtfdi^iot^, 
of  the  Lords. 

^3DOL  T3^^^^  ^^  compofition  which  they  were  obliged 
Cbap.  %Q.  -^  to'pay  to  the  rchtions  for  murders,  or  injuries, 
they  were  alfo  under  a  ncceffity  of  paying  a  certain 
duty,  which  the  codes  of  the  barbarian  laws  call 
*  frtdim.  We  have  no  term  in  our 'modern  lan- 
guage to  exprefs  it;  yet  I  intend  to  treat  of  it  at 
large;  and  in  order  to  give  ah  idea  of  it,  I  begin 
with  defining  it  a  recompence  for  the  protection 
granted  againft  the  right  of  profecution.  Even  to 
this  day,  fredy  in  the  Swediih  language,  (ignifies 

The  stdminiftration  of  juftice  among  thofe  rude 

and  unpoliflied  nations,  was  nothing  more  thaa 

granting  to  the  perfon  who  had  committed  an  of- 

.    fence,*  a  {irotedtion  agarnft  the  profeciirion  of  the 

party  offended,  and  obliging  the  latter  to  accept 

of  thi'  fatisfaftion  due  to  him :     infotpuch  that 

among  the  Ger'manjs,  contrary  to  the  praftice  of  all 

".  othef  nations,  juftice  was  adnoiniftcred  in  order  to 

proteft  the^  criminal  againft  the  party  injured. 

-  The  c6de$  of  the.  Barbarian  !a:ws'  have  given  us 

'         the  cafe9  in   which  the  freda  might  be  demanded; 

When  thc^rdaiions  could  not  profrcute,  they  allqw 

*  QttA^ffidum\   and  uxj^ed,  whico/thferc  .was  no 

*    '   '  .  • 

•  When  It  was  not  determine^  by  the  law,  it  wai^  generally 

'  tht  third  of  what  was  given  for  the  compofition,  as  appears  in 

*  ^  th«  Law  of  the  Ripuariaos,  chap.  S9.  which  is  explained  by  the 

third  capilttlary  «f  the  year  ti^.    Edition  of  B?lozitts«  torn.  i. 

'     '•   »      •  pro- 
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l^tefecution,  there  could  be  no  compdfitito  for  a  Book 
protecSlion   againft  it.    Thus^  in  the  law  of  thechap.  20. 
(^3  Lombards)  if  a  perfon  happened  to  kill  a  free- W^^o^'* 
man  by  chance,    he  paid  the  value  of  the   man  ijl^itioa 
killed,  without  the  fredum-,  becaufe  as  he  had  killed  ^J^^*^^ 
him  involuntarily^  it  was   not  the  cafe  in  which 
the  relations  were  allowed  the  right  of  profecution. 
Thus  in  the  law  of  the  (0   Ripuarians,  when  a  (OTit  704 
perfon  was  ^ciiled  with  a  piece  of  wood,  or  with 
any  inftrument  made  by  man,  the  inftrument  or    . 
the  wood  were  deemed  culpable,  and  the  relations 
feized  upon  them  for  their  own  ufe^  but  were  not; 
ailpv^ed  to  demand  the  fndum. 

in  like  manner,  when  a  bead  happened  to  kill 
a  man,  the*(')  fame  law  cftabliQied  acompofition.COTlt.fiJi 
without  the  fredum^  becaufe  the  relations  of  the 
deceafed  wete  not  offended. 

In  fintj  ic   was  ordained  by   the  (*)  Salic  law^ ' 
that  a  child  who  had  committed  a  fault  befoje  theg^^  ^i^^ 
age  of  twelve^  (hould  pay  the  compofition  with-.tbeiaw  of 
out  the  fredum :    as  he  was  not  yet  able  to  bear  bard^^"^* 
,  arma,  he  could   not  be  in  the  cafe  in  which  the  book  i. 
party  injured,  or  his  relations,  had  a  right  to  de-^  jfiiii- 
mand  fatisfaftion.  hW" 

It  was  the  criminal  that  paid  the  fredum  for  the  edition,  , 
peace  and  fecurity,  of  which  he  had  been  deprived -^^^^^^^ 
by  his  crime,  and  which  he  might  recover  by  pro-  &c. 
tedion.    But  a  child  did  not  lofe  this  fecurity  ;  he  ^5^*^'*^' 
was  not  a  man  j  and  cqnfequently  could  not  be  ex- 
pelled from  human  fociety. 

This  fredum  was  a   local  right  in  favour  of  the 
perfon  who  was  ^  judge  of  the  diftrift.      Yet  the 

•  As  appears  by  ihe  decree  of  Clotharias  U,  in  tjie  year  59$. 
Jre^us  tamtn  ju4ici  in  cujus  pago  eft  refer viiur.  #  * 

.     Vol.  II.,  F  f  law 
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Boo  c   law  of  the  Ripuarians  (*)  forbad  him  to  d  m^nd 

Cha.  so.  1^  hioifelf :  ic  ordained,    that  the  party  who   haj 

(*)Tit.t5.g2^ned  the  caufe  fhould  receive  it  and  carry  it  to 

the  exchequer,  to  the  end  that  there  might  be  a 

]afting  peace,  fays  the  law,   among  the  Ripuarians. 

The  greatnefs  oi^hcfredum  was  proportioned  to 

the  degree  of  *  proteAion :  thus  the  fredum  for 

the  king's  protedtion  'was  greater  than   what   was 

granted  for  the  protefHon  of  the  count,  or  of  the 

other  judges. 

Here  I  fee  the  origin  of  the  jurifdid:ion  of  the 
lords*     The  fiefs  comprized  very  large  territories, 
as  appears  from  a  vaft  number  of  recprds.     I  have 
already  proved  that  the  kings  raifed  no  taxes  on 
'*  the  lands  belonging  to  the  divifion  of  the  Franks  $ 

muchlefs  could  they  referve  tothemfelves  any  du- 
ties on  the  fiefs,  Thofe  who  obtained  them,  had 
in  this  rcfpedl  a  full  and  perfeft  enjoyment,  reap- 
ing every  poflible  emolument  from  them.  And  as 
one  of  the  moft  confiderable  -f*  emoluments  was 
the  judiciary  profits  (freda)^  which  were  received 
according  to  the  ufage  of  the  Franks,  it  followed 
from  thence^  that  the  perfon  feized  of  the  fief,  was 
alfo  feized  of  thejurifdidion,  the  exercife  of  which 
confided  of  the  compofitions  made  to  the  relations, 
and  of  the  profits  accruing  to  the  lord  -,  it  was  no- 
thing more  than  ordering  the  payment  of  the  com- 
pofitions of  the  law,  and  demarnling  ihe  legal  fines; 

•  Capitular e  incerti  anm,  chap.  57.  ir.  Baluzlus,  torn.  t.  page 
515.  and  it  is  to  be  obferved,  that  what  was  called  fredum  or 
fmda^  in  the  monuments  of  the  firft  race,  is  known  by  the  name  of 
bannum  in  rhofc  of  the  fccond  race,  as  appears  from  the  capita* 
lary  de  partibu's  Saxonia,  in  the  year  789^ 

t  See  the  capituiary  of  Charleroain,  demlUs^  where  he  ranki 
t\it(tfreda  among  the  great  revenues  of  what  vyas.  called  *vilLif^ 
Of  the  king's  demefnei.  '      ' 

'  We 
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We  find  by  the- formularies  containifig  cotifir-  toojt 
Iftatiori  of  the  perpetuity  of  a  fief  in  favour  of  a  chap.  20? 
feudal  lord  ("*),  or  of  the  privileges  of  fiefs  in  fa- (^)See  thel 
vour  of  (')  churches,   that  the  fiefs  were  poffelIid|^^*j!^\'j^ 
of  this  right.     This  appears  alfo  from  an  infinite  formula, 
number  of  charters  (^)  mentioning  a  prohibition  tOMrrcul-^ 
the  king's  judges  or   officers  of  entering  upon  thd  ^"«* 
territory  in  order  to  exercifc  any  aft  of  judicature  ad.jd,  and 
whatfoever,  or  to  demand  any  judiciary  emolument,  ^jji^^^^ 
When  the  king's  judges  could  no  longer  make  any  MarcuU 
demand  in  a  diftrift,  they  never  entered  it ;  and  j"**  ^° 
thofe  to  whom  this  diftrift  wasjeft,  performed  .the(0^ce«Jie 
fame  funftions  as  had  been  exercifed  before  by  the  of  thofe^" 

The  king's  judges  are  forbidden  alfo  to  oblige  that  at  the 
the  parties  to  give  fecurity  for  their  appearing  be-  ^"h  vo.^*^^ 
fore  them :  it  belonged  therefore  to  the  perfon  w^ho  lume  of 
had  received  the  territory  in  fief,  to  demand  this  fe-  l\^^J* 
curity.     They  mention  alfo,  that  the  king's  com-  France, 
mifiaries  (hall  not  infift  upon  being  accommodated  by  the  Bel 
with  a  lodging  j  in  efieft,  they  no  longer  exercifed  n^diain 
any  funftion  in  thofe  diftrifts. 

The  adminiftration  therefore  of  juftice,  both  in 
the  old  and  new  fiefs,  was  a  right  inherent  in  the 
very  fief  itfelf,  a  lucrative  right  which  conftituted  a 
part  of  it.  For  this  reafon  it  had  been  confidcred  at 
all  times  in  this  light;  from  whence  this  maxim  a- 
rofe,  that  jurifdiftions  are  patrimonial  in  France* 

Some  have  thought  that  the  jurifdiftions  derived 
their  origin^  from  the  manumiffions  made  by  the 
kings  and  lords,  in  favour  of  their  bopdmen.  But 
the  German  nations,  and  thofe  defcended  from  them^ 
^ire  not  the  only  people  who  manumitted  th^ir  bond* 
men,  and  yet  they  are  the  only  people  that  eftablilh- 
Ffa  ed 
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Book   ed  patrimonial  jurifdidions.    Befides,  we  find b/ 
€hac?»p.  ^^^  formularies  ♦  of  Marculfus  that  there  were  free- 
men dependent  on  thefe  jurifdidions  in  the  earlieft 
times :  the  bondmen  were  therefore  fubjed  to  the 
jurifdidion,  becaufe  they  were  upon  the  territory  ^ 
s  and  they  did  not  give  rife  to  the  fiefs  for  having 

been  annexed  to  the  fief. 

Others  have  taken  a  fliorter  cut :  the  lords^  fay 
they,  and  this  is  all  they  fay,  ufurped  the  jurifdic- 
tions.     But  are  the  nations  deicend^  from  Ger- 
many the  only  people  in  the  world  that  ufurped  the 
rights  of  princes?  We  are  fufficiently  informed  by 
hillory,  that  feveral  other  nations  have  encroached 
,  upon  their  fovereigns;  and  yet  we  find  no  other  in- 
fiance  of  what  we  call  the  jurifdidion  of  the  lords. 
The  origin  of  it  is  therefore  to  be  traced  in  the 
ufages  and  cuftoms  of  the  Germans. 
(X)  Trea-      Whoever  has  the  curiofity  to  look  into  Loyfeau(^) 
Uge^fuiif-  ^il^  be  furprifed  at  the  manner  in  which  this  author 
di&ons.    fuppofcs  the  lords  to  have  proceeded,  in  order  to 
form  and  ufurp  their  different  jurifdidions.     They 
mud  have  been  the  mod  artful  people  4n  the  world  ^ 
they  mud  have  robbed  and  plundered,  not  after 
the  manner  of  a  military  nation,  but  as  the  coun- 
try juftices    and  the  attornies  rob  one  another* 
Thofe  brave  warriors  muft  be  faid  to  have  formed 
a  general  fydem  of    politics  throughout  all  the 
provinces  of  the  kingdom,  and  in  fo  many  other 
countries  in  Europe:  Loyfeau  makes  them  reafon, 
as  he  himfelf  reafoned  in  his  clofct. 

'    «  Se«  the  3d,  4th,  and  ^«ith  of  the  iirft  book,  and  the  charter 
of  Charlemain,  in  the  year  77^^  in  Martenne,  torn.  i.  Anecdot. 

eiillc^.  II.  frachientes  jubemuj  nt  uUus  judex  publicus 

hommts  iffiiu' e^cfefia  4i  menaflerii  ipfius  Morbacenju  tarn  ingenuk 
quam  etjirvQjfi  &  quifuper  eorum  terras  mamre^  &c. 

Once 
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Once  more :  if  the  jurifdiftion  was  not  a  depend-  Book 
ance  of  the  fief,  how  come  we  every  where  (' )  to  chap.  »i. 
find,  that  the  fervice  of  the  fief  was  to  attend  tTie  ^^^^^^^ 
Icing  or  the  lord  both  in  their  courts  and  in  the  cange  on 

C  H  A  P.    XXI. 

Of  the  territorial  yurifdiSlion  of  the  Churches. 

TP  H  E  churches  acquired  a  very  confiderable 
•*'  property.  We  find  that  our  kings  gave 
them  great  feigniories,  that  is,  great  fiefs  ;  and  we 
find  jurifdiAiOns  ellablifhed  at  the  fame  time  in  the 
demefnes  of  thofe  churches.  From  whence  could 
fo  extraordinary  a  privilege  derive  its  origin  ?  It 
muft  certainly  haVe  been  in  the  nature  of  the  grant? 
the  church  land  had  this  privilege,  becaufe  it  had 
not  been  taken  from  it.  A  feignory  was  given  to 
the  church ;  and  it  was  allowed  to  enjoy  the  fame 
privileges,  as  if  it  had  been  granted  to  a  vaflTal.  It 
was  alfo  fubjefted  to  the  fame  fervice  as  it  would 
have  paid  to  the  ftate  if  it  had  been  given  to  a  lay- 
man, according  to  what  we  have  already  obferved. 
The  churches  had  therefore  the  right  of  demand- 
ing the  payment  of  compofitiohs  in  their  territory; 
and  of  infifting  upon  the  fredum  ;  and  as  thofe 
rights  neceflkrily  implied  that  of  hindering  the  king's 
officers  from  entering  upon  the  territory,  to  demand 
thckfreda  and  to  exercifeafts  of  judicature,  the 

right  which   ecclefiaftics  had  of  adminiftering  lut- ,  ^  ^     , 
•      •       1    .  .  .,   J  .  .        .     (0  Seethe 

tice  in  their  own  territory,  was  called  ;fww«»f/y,  in  3d  and 

the  ftyle  of  the  formularies  (^)  of  the  charters,  and  JiJuiIry  of 

of  the  capitularies.  •  Marcui- 

Ff3  Thef''^^^^ 
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;fiop%       The  law  of  the  Ripuamns*  forbids  the  fr€ed«' 
CW^i.  ^^^  ^  ^f  ^^^  churches,  to  hdld  the  aiflembly  J  for 
adihiniftering  juftice  ip  any  other  place  than  in  the 
/church  where  they  were  manumittc^d.  The  churches 
had  therefore  jurifdi<fiions  even  over  freemen,  and 
held  their  placita  in  the  carlieft  times  of  the  mo- 
narchy. 
fOjitaS.      I  find  in  the  fives  of  the-famts  {%  ^hat  Clovi* 
Epifcopi    gave  to  a  certain  holy  perfon  a  powc^-over  a  diftri& 
^  ud^Boi-  ^^  ^'^  leagues,  and  exempted  it  from  all  manner  of 
landianos  jurifdiSion.     This,  I  believe,  is  a  fairHy>  but  -it 
|6  Man,    -^  ^  falfity  of  a  very^  ancient  date ;  both  the  troth 
and  the  fidion  contained  in  that  life  are  relative  to 
the  cuftoms  and  laws  of  thofe  times,  and  it  i3  the^ 
( )SceaIfocuffoms  {^)  and  laws  we  are  inyeftigating. 
1^  Mda-°^     Clotharius  II.  orders  §  the  bifhops  or  the  nobility 
pius,  and  who  are  poffeflfed  of  eftates  in  diftant  parts,  to  chufc 
Dckoia.    wpop  the  very  fpot  thofe  who  are  to  adminifter  juf- 

tice,  or  to  receive  the  judiciary  emoluments. 
(*)  Ibid.        The  fame  prince  (*)  regulates  the  judiciary  power 
^^'  ^'      between  the  ecclefiaftic  courts  and  his  officers.  The 
capitulary  of  Charlemain  in  the  year  802  prefcribes 
to  the  b'ihops  and  abbots,  the  qualifications  necef- 
fary  for  their  officers  of  juftice.  Another  capitulary 
(0  In  the  C)  ^^  ^N  f^nrje  prince  inhibits  the  royal  officers,  tp 
i^r^ll^ds^^^^^^^^^^y  jtJnfdifition  over  ||  thofe  who  are  em- 
book  ii* 

tit.  44..  •  'i^g  giUii  fjfji  ^j  eccUfiam,    uhi  relaxati  funt^  malium  teneant^ 

chap.  2.     tit.  5t.  \  I.  Siee  alio  §  19.    iindcftbrock'*  edition. 
Lmden-        '  .|.  Tabulariis. 
brock's  :tMaIlam. 

pdicion.  ^  In  the  council  of  Paris,  in  the  year  615.    Epifcf^i 'Uil poten* 

tes^  ^ui  in  aliis  po£ident  r^ionibus,  judices  rjel  mijfos  difcuffores  de 
aVtis  pro'vinciis  non  i?rfliittant,  nifi  de  loco  qui  juftitiam  percipiaut  & 
aliis  teddant.  art,  19,  fee  alfo  the  12th  art. 

J  Ser'vi  Aidiones^  libetlarii  antiquip  vel  alii  no*viter  fcUii>  ibid. 

ployed 
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ployed  in  manuring  church-lands,  except  they-  en-  B  o  o^c 
tercd  imo  that  ftate  by  fraud,  and  to  exempt  theo)-  chap,  ^^ 
jTelves  frD5i  contributing  to  the   public  chargics. 
The  biibop^  aflepfibled  at  Rheims  made  a  decla*- 
ration,  *  that  the  vaflfals  beloaging  to  the  refpcc- 
tive  johurcbei  are  within  their  immunity.     The  ca- 
\pLtulfWy  of  Charlc;maija  injthe  year  806  JordaiaB 
that  the  .churches  (hould  have  both  criminal  and 
civil  jurifdi^tion  over   thofe  who  live  upon  their 
iands*   In  fene,  as  the  caipitulary  (^)  of  Cbanks  the  yeUVj^ 
Bald  diftinguifhes  between  the  king's  jurifdidlion,  i«^««v5& 
that  of  the  lords,  and  that  of  the  church ;  I  ih^l^^itum^t. 
fsLy  nothing  f^^rther  f  upon  this  fubjcft.  9- «^itioii 


CHAP.     xxir. 

That   the  JurifdiStions  were  ejiablijhed  before 
the  End  of  thefecond-  Race. 

IT  has  been  pretended  that  the  vaflals  uCurped 
the  jurifdiftioa  in  their  feigniories,  during  the 
confufion  of  the  fecond  race.  Thofe  who  chufe  ra* 
ther  to  form  a  general  propoOtion  than  to  examine 

•  Letter  in  the  year  858.  art.  7.  in  the  capitularies,  p.  lof. 
Sicut  ilia  res  et  facuhatiSy  in  quibus  'vivunt  derici,  ita  ^#  ilU  fuk 
confecrafione  immunitatis  Junty  de  quibus  dibenf  militare 'vaJfaUi, 

X  It  is  added  to  the  law  of  the  Bavarians,  art.  7^  See  alfo  the 
3d.  art.  Lindenbrock's  edition,  page  444..  Imprimis  omnium  JU' 
bendam  eft  ut  habeant  ecclefia  earum  juftitias^  &  in  *viid  illorum  qui 
habitant  in  ipjis  ecclefiis  .6f  poft^  tarn  in  pfcuuiis  quam  et  in  fubftantiis 
farum, 

t  See  the  letter  written  by  the  bJihops  affemhfed  at  Rhcims  m 
the  year  858.  art.  7.  in  the  capitularies,  Baluzius's  edition,  page 
108.  Sicut  tllte  res  S^facultafes  in  quibus  *vinjunt  clerici,  ita  et  ilU 
fub  ewfeeratioHi  immunitatis  funt  de  quibus  debent  milUare  ^valfakif 

Ff4  it. 


118,  pag^ 
96. 
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Book,  it,  found  it  eafier  to  fay  that  the  vaffals  did  not  poft- 
Chap.  a*,  fcfs,  than  to  difcovcr  how  they  came  to  poiTef:..  But 
the  jurifdiftions  do  not  owe  their  origin  to  ufurpa-* 
tions ;  they  are  derived  from  the  primitive  eftablifli- 
ment,  and  not  from  its  corruption. 
(h)TIt.iii.      "  He  who  kills  a  freeman,  fays  (^)  the  law  of 
l5n§cn^   **  ^^^  Bavarians,  fliall  pay  a  compofition  to  his  re- 
brock's     *«  lations,  if  he  has  any  5  if  not,  he  (hall  pay  it  to 
c  mow*     ft  j.j^g  duke,  or  to  the  perfon  under  whofe  proteftion 
•'  he  had  put  himfelf  iri  his  life- time/*    It  is  well 
Jcnpwn  what  it  was  to  put  one^s  felf  under  the  pio- 
ceftion  of  another  for  a  benefice. 

*'  He  who  had  been  robbed  of  his  bondman,  fays 
itOTit.8s.  *'  the  law  of  the  Alemans  (*),  ftiall  have  recourfc 
*^  to  the  prince  t6  whom  the  robber  is  fubje^l ;  to 
•*  the  end  that  he  may  obtain  a  compofition. 

"  if  a  cenienariust  fays  *  the  decree  of  Childe-  ' 
*'  bert,  finds  a  robber  in  anothei*  hundred  than  his 
•*  own,  or  in  the  limits  of  our  faithful  vaffals,  and 
•*  docs  not  drive  bini  out,  he  (hall  be  anfv^erable 
**  for  the  robber,  or  purge  himfelf  by  oath."  There 
was  therefore  a  difierence  between  the  diftridt  of 
the  centenarii  and  that  of  the  vaffals. 

This  decree  f  of  Childebert  explains  the  confti- 
ttitioh  of  Clotharius  in  the  fame  year,  which  being 
given  for  the  fame  cafe  and  faft^  differs  only  in  the: 

*  In  the  year  595.  art.  n  &  12.  edition  of  the  capitularies  by 
.^aluzius,  page  99.  Pari  conditione  convenit  utfiuna  centena  in  ali^ 
€entenia  mefiigtum  ftckta  fuerit  et  iu'venerit^  'vel  in  quibufcunque  Jide- 
Iwm  nojiroritm  terfpinis  <vefligium  miferit,  ^  ipfyffi  in  aliam  centenam 
minimt  epcptllere  p6tuerity  aui  conmSus  reddai  [atroi^emy  &c. 

f  ,yj  vejiigim  comprobatur  latronis,  tamen  pr^fehtia  nihil  longe 
ffiuliIftfido%  autjipfrfiqtiens  latromm  fUum  comprfhenderity  integrant 
Jibi  co7npqfiiionem  accipiat,  ,  ^odfi  tn  trufie  in*uenitury  medietatem 
ifpfi^fiifpts  truftil  adquirai,  (^  c^pitfUe  exigat  a  iafrone,  art.  »  &  3. 

terms ; 


O  F     t  A  W  S.      .  44^ 

terms;  the  cooftitution  calling  in  trujicy  what  by  Book, 
the  decree  is    ftikd  in  terminis  fidelium  noftrorum.  chap.a«, 
Mcfficurs  Bignon    and  Ducange  (*")  who  prfetendC)^tiic 
that  in  trufie  (ignified  another  king's  deniefne,  are  on  the 
miftaken  in  their  conjefture.  "u^x. 

Pepin,  king  of  Italy^  in  a  conftitution  X  that  had 
been  made  as  well  for  the  Franks  as  for  the  Loni-* 
bards^  after  impoHng  penalties  on  the  counts  and 
other  royal  officers  for  prevarications  or  delays  in 
the  adminiftration  of  juftice,  ordains  *  that  if  it 
happens  that  a  Frank  or  a  Lombard  poftefled  of  a 
6ef  is  unwilling  to  adminifber  juftice,  the  judge  to 
whofe  diftrift  he  belong*^,  (hall  fufpcnd  the  cxer- 
cife  of  his  fief^  and  in  the  mean  time,  either  the 
judge  or  his  commifiary  (hall  adminiiler  juflice. 

It  appears  by  a  capitulary  ()  of  Charlemain,  that  ^2\a^\ 
the  kings  did  not  levy  the  freda  in  all  places.  An-  the  year 
Other  ("')  capitulary  of  the  fame  prince  (hews  the  Jj*'*'** 
feudallaws,  and  feudal  court  to  have  been  already  ("}The 
eftabliflicd.  A  nother  of  Lewis  the  Debonnaire  or-  [ht^yea?^ 
dains,  that  when  a  perfon  pofTeflcd  of  a  fief,  does  813.  Ba- 
jiot  adminifter  juftice  f ,  or  hinders  it  from  being  editiop. 
Udminiftered,  the  king's  comnoifiaries  fhall  live  up- 

V  X  Inferted  in  the  laiv  of  th?  Lombards,  book  ii*  tit.  5s.  §  14. 
jf,  is  the  capitulary  of  the  year  703.  in  Baluzius,  p^ge  5^.  art. 

•  Etfiforfitan  Francus  out  Longobardus  habens  beneficiumjufiitiam 
facer e  noluerity  tlb  judex  in  ^cujus  mini/feno  fuerit,  coniradicatiUi 
'  teneficiiim  fuumy  interim  dum  ipfe  aut  mijfus  ejus  juftitiani  faciat, 
aee  alio  the  fame  law  of  the  Lombards,  book  ii.  tit.  52.  §  %. 
/which  relates  to  jhc  capillary  of  ChfMrlemain  of  the  year  779. 
^  art.  21. 

+  Capitulare  quintuna  anni  819.  art.  90.  Baluzius^s  edition, 
page  617.  Ut  ubicumque  mijji,  aut  epifcopum^  aut  ^abbatem^  aut 
filium^quemUbet  honor e  prdtditum  in'veneriniy  qui  jufiitiam  fdcere  w- 
k^t  'velprehibuit^  de  iffius  rebmt  nfivant  qucn^iu  in  eo  lofojujlitias/a' 
ifl'e  ^bittf^ 

on 
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»»^it  on  him  at  difcrecion,  till  jufiice  be  adnMniftered.  I 
^St^jy  A*ll  Mkewife  quote  t¥K)  *  c^picujaries  of  Charles 
che  Bald,  one  of  the  year  S6i }  where  we  find  the 
|)8rticuiar  jurifdidions  efiabliihed,  with  j^ge?  and 
fubordinate  officers  ;  ^nd  the  other  f  of  the  year 
8645  where  he  makes  a  d4ftmdioD*haween  his  own 
ie^norie^  ^nd  chofe  of  private  perf^n^. 

We  have  not  tlie  original  grants  of  {he  fiefs,  be- 
c?aiiie  they  were  eftabiifhed  l^  the  partii^on,  wbich 
is  kiiown  cobave  been  made  amoogibe  conquerors* 
It  cannot  therefore  be  proved  by  original  contrails, 
thftC  the  jurifdidions  were  at  firft  annexed  to  the 
£ef3 :  but  if  in  the  formularies  of  the  confirmations, 
or  of  the  tranflations  of  thofe  fiefs  in  perpetuity,  we 
find,  as  already  hath  been  obferved,  that  the  jurif- 
•  di^ion  was  there  eftablifiied  ;  this  judiciary  right 
snuft  certainly  have  been  inberent  in  the  fief,  and 
one  of  its  chief  privileges. 

We  have  a  far  greater  number  of  records,  that 
eftabliOi  the  patrimonial  jurifdidion  of  the  clergy 
in  their  diftrids,  than  there  are  to  prove  that  of  the 
benfices  or  fiefs  of  the  feudal  lords ;  for  which 
two  reafons  may  be  afiigned.  The  firft,  that  moft 
of  the  records  now  extant  were  preferved  or  coUefted 
by  the  monks,  for  the  ufe  of  their  monafteries.  The 
fecond,  that  the  patrimony  of  the  feveral  churches 
having  been  formed  by  particular  grants,  and  by 
a  kind  of  exception  to  the  order  eftabliflied,   they 

•  Edi^um  in  Carzfiaco  in  Balluzius,  torn.  ii.  page  151.   unuf" 

quifque  ad^vocatu-s  pro  oninihus  de  fud  advoc-aiione in  conviMien- 

.  tin  ut  cum  miniflerialihus  de  fud  advocations  quoj  in*vintrit  contra 
Jiunc  batjttum  nojirumfecijfe  ....  cafiiget. 

\  Edidum  Viftenfey  art.  iS.  Baluzius^s  edition,  torn.  ii.  page 
181.  .V/  in  fifcum  ncflrum  *vel  in  quamcunque  imnittnitatem  aut  «#- 
cujus  potentii  poieJlaUm  *vd  proprietatem  conjugerit,  &c. 

2  were 
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«jrere  obliged  to  have  charters  granted  to  them;  8oo« 
whereas  the  concefiioqs  made  to  the  feudal  lords  c^^s^ 
being  coniequences  of  the  political  order,  they  had  ' 
BO  occafion  to  demand,  and  much  lefe  to  preferve, 
,a  particular  charter.     Nay,  the  kings  were  often- 
times fatisfied  with  making  a  fimple  delivery  wiUi 
the  foeptcr,  as  appears  from  the  life  of  St.  Maur. 

But  the  third  formulary  *  of  MarcuUus  fuffici- 
.ently  proves^  that  the  privileges  of  inmyunity,  and 
coniequently  that  of  jurifdiAion,  were  common  to 
the  clergy  and  the  laity,  fince  ic  is  made  for  both. 
The  fame  may  be  faid  of  the  conftitution  of  Cio« 
tharius  II'J'. 

C  H  A  P.      XXIII. 

General  Idea  of  the  Abbe  Du  Bos V  Book  on  the 
Eftablijhment  ofthe¥xcnx:h  Monarchy  in  Gaul. 

BEfore  I  finifli  this  book,  it  will  not  be  im- 
proper to  yvrite  a  few  ftriftures  on  the  Abb^ 
du  Bos's  performance,  becaufe  my  notions  are  per* 
petually  contrary  to  his ;  and  if  he  has  hit  on  the 
truth,  I  muft  have  miffed  it. 

This  performance  has  impofed  upon  a  great 
i^any,  becaufe  it  is  penned  with  art  *,  becaufe  the 
point  in  queftion  is  conftantly  fuppofcdj  becaufe  the 
more  it  is  deficient  in  proofs,  the  more  it  abounds 
in  probabilities;  and,  in  fine,  becaufe  an  infinite 
number  of  conjedures  are  laid  down  as  principles, 

*  Lib.  f .  Maximum  rtgni  noflri  Augere  crtdimui  monimtntumf  A 
hemficia  opportuna  locis  ecvUfiarum  aut  cut  ^olueris  dicer e,  benevola 
deliberatione  concedimus.  , 

f  I  have  already  quoted  it  in  the  preceding  chapter,  Eptfcopi 
IfilpQtentes. 

and 
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Book  and  from  thence  other  conieftures  are  inferred  as 
Chap.xV  confequenccs.  The  reader  forgets  he  has  been 
doubting,  in  order  to  begin  to  believe.  And  as  a 
prodigious  fund  of  erudition  is  intepfperfcd,  not  in 
the  fyftcm,  but  around  it,  the  mind  is  taken  up 
with  the  appendages,  and  negleds  the  principaU 
Befides,  fuch  a  vaft  multitude  of  refearches  hardly 
permit  one  to  imagine  that  nothing  has  been  found ;' 
the  length  of  the  way  makes  us  think  that  we  arc 
'  arrived  at  our  journey's  end. 

But  when  we  examine  the  matter  thoroughly, 
we  find  an  immenfe  coloffus  with  earthen  feet ;  and 
it  is  the  earthen  feet  that  render  the  coloffus  immenfe. 
If  the  Abbe  du  Bos's  fyftem  had  been  well  ground- 
ed, he  would  not  have  been  obliged  to  write  three 
tedious  volumes  to  prove  it;  he  would  have  found 
every  thing  within  his  fubjeft;  aiid  without  wan- 
dering on  every  fide  in  queft  of  what  was  extremely 
foreign  to  it,even  realbn  itfelf  would  have  underuken 
to  range  this  in  the  fame  chain  with  the  other  truths. 
Our  hiftory  and  laws  would  have  told  him  ;  Do  not 
take  fo  much  trouble^  we  Jhall  beyour  voucher s* 

CHAP.       XXIV, 

^hefame   SubjeSi  continued*     RefieBion  on  the 
main  Part  of  the  Syjiem. 

T^HE  Abbe  du  Bos  endeavotirs  by  all  means 
-*•  to  explode  the  opinion  that  the  Franks  made 
the  conqueft  of  Gaul.  Aqcording  to  his  lyftem 
our  kings  were  invited  by  the  people,  and  only  fub- 
ftituted  ihemfelves  in  the  place,  and  fucceeded  to 
the  right'",  of  the  Roman  emperors. 

This 
6  • 
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This  prctenfion  cannot  be  applied  to  the  time  Book 
'when  Clovis,    upon  bis  entering  Gaul,  took  and  q^^^  ,^ 
plundered  the  towns ;  neither  is  it  applicable  to 
the  period  when  he  defeated  Syagrius  tlw  Roman 
commander,  and  conquered  the  country  which  he 
held  i  it  can  therefore  be  referred  only  to  the  period 
^v^hen  Clovis,  already  mafter  of  a  great  part  of  Gaul 
by  open  force,  was  called  by  the  choice  and  affec- 
tion of  the  people  to  the  fovereignty  over  the  reft. 
And  it  is  hot  enough  that  Clovis  was  received,  he 
muft  have  been  called ;  the  Abbe  du  Bos  m-uft  prove 
that  the  people  chofe  rather  to  live  under  Clovi.% 
than  under  the  domination  of  the  Romans,  or  un- 
der their  own  laws.     The  Romans  belonging  to 
that  part  of  Gaul  not  yet  invaded  by  the  Barbarians, 
.were,  according  to  this  author,  of  two  forts ;  the 
firft  were  of  the  Armorican  confederacy,  who  had 
driven  away  the  emperor's  officers,  in  order  to  de- 
fend themfelves  againfl  the  Barbarians,  and  to  be 
governed  by  their  own  laws  5  the  fecond  were  fub- 
jeft  to  the  Roman  officers.     Now  does  the  Abbe 
produce  any  convincing  proofs  that  the  Romans  who 
were  ftill  fubjedt  to  the  empire,  called  in  Clovis  ? 
not  one.     Does  he  prove  that  the  republic  of  the 
Armoricans  invited  Clovis ;  or  even  concluded  any 
treaty  with  him  ?    not  at  all.     So  far  from  being 
able  to  tell  us  the  fate  of  this  republic,  he  canftoc 
even  fo  much  as  prove  its  exiftence  j  and  notwith- 
ftanding  he  pretends  to  trace  it  from  the  time  of  Ho- 
noriusto.  the  conqueft  of  Clovis,  notwithftanding 
he  relates  with  a  moft  admirable  cxaftnefs  all  the 
«  events  of  thoie    times  ;  ftill  this  republic  remains 
invifible  in  ancient  authors.     For  there   is  a  wide 
difference  between  proving  by.  a  paffage  of  Zo2y- 

mus 
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Book    mus  (")  that  under   the  emperor  Honorius,  the 

c^^^'  *  country  of  Ar morica  and  the  other  provinces  of 

(n)Hift.    Gaul   revolted  and  fornied  a   kind  of  republic  j 

and  (hewing  ua  that  notwithftanding  the  different 

.  pacifications  of  Gaul,  the  Armoricans  formed  a 

particular  republic,   which  continued  till  the  con- 

queft  of  Clovis :  and  yet  this  is  what  he  (hould  have 

dencionftrated  by  ftrong  and  fubfkantial  proofs,  in 

order  to  cftablifli  his  fyftem.  For  when  we  behold 

a  conqueror  entering  a  country,  and  fubduing  a  great 

part  of  it  by  force  and  open  violence,  and  foon 

after  we  find  the  whole  country  fubdued,  without 

any  mention  in  hiftory  of  the  manner  of  its  being 

effected,  we  have  fufficitsnt  reafon  to  believe  that 

the  affair  ended  as  it  began* 

When  we  find  he  has  miftaken  this  point,  it  is 
cafy  to  perceive  that  his  whole  fyftem  falls  to  the 
ground ;  and  as  often  as  he  infers  a  coniequence 
from  thbfe  principles,  that  Gaul  was  not  conquered 
by  the  Franks,  but  that  the  Franks  were  invited 
by  the  Romans,  we  may  fafely  deny  it. 

This  author  proves  his  principle,  by  the  Roman 

dignities  with  which  Clovis  was  invcfted:  he  infifts 

that  Clovis  fucceeded  to  Chrlperic  his  father  in  the 

office  of  magifier  malitia.     Bu t  thefc  two  offices  are 

merely  of  his  own  creation.  S.  Remigius*s  letter  to 

(o)  Tom.  Clovis,  on  which  he  grounds  his  opinion  (^)  is  only 

chap-^is!'^  congratulaiion  upon  his  acceffion  to  the  crown. 

pa^.  *7d.  When  the  intcntof  a  writing  is  fo  well  known,  why 

ihould  we  give  it  another  turn  ? 

Clovis,  towards  the  end  of  his  reign,  was  made 
conful  by  the  emperor  Anaftafius  :  but  what  right 

*  Tatufque  tragus  Arwtoricus  alUtque  GaUiarum  proinncuf,  Ibid« 

could 
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could  he  receive  from  an  authority  that  lafted  only  Boo  it 
one  year  ?  It  is^  very  probable,  fays  our  author,  that  ^u^?^  ' 
in  the  fame  diploma  the  emperor  Anaftafius,  made 
Clovis  proconful.  And,  I  fay,  it  is  very  probable 
he  did  not.  With  regard  to  a  fad  for  which  there 
is  no  foundation,  the  authority  of  him  who  denic* 
js  equal  to  that  of  him  who  affirms.  But  I  have 
^  alfo  a  reafon  for  denying  it.  Gregory  of  Tours* 
who  mentions  the  conftilate,  fays  never  a  word 
concerning  the  proconfulate.  And  even  thii  pro-^ 
confulate  could  have  lafted  only  about  fix  months. 
Clovis  died  a  year  and  a  half  after  he  was  created 
conful ;  and  we  cannot  pretend  to  make  the  pro- 
confulate  an  hereditary  office.  In  fine,  when  the 
confulate,  and,  if  you  will,  the  proconfulate  were 
conferred  upon  him,  he  was  already  maftcr  of  the 
monarchy,  and  all  his  rights  were  eftabliflied. 

The  fecond  proof  alledged  by  the  Abbe  du  Bos, 
is  the  renunciation  made  by  the  emperor  Juftinian^ 
in  favour  of  the  children  and  grand- children  of 
Clovis,  of  all  the  rights  of  the  empire  over  GauL 
I  could  fay  a  great  deal  concerning  this  renuncia- 
tion. We  may  jwdge  of  thfe  regard  (hewn  to  it 
by  the  kings  of  the  Franks,  from  the  manner  in 
which  they  performed  the  conditions  of  it.  Be- 
fides,  the  kings  of  the  Franks  were  matters,  and 
peaceable  fovereigns  of  Gaul ;  Juftinian  had  not 
one  foot  of  ground  in  that  country  ;  the  weftern 
empire  had  been  deftroyed  a  long  time  before*,.  . 
and  theeaftern  empire  had  no  right  to'Gaul,  but 
as  reprefcftitiftg  ihe  emperor  of  the  weft.  Thefe 
were  rights ^6  rights;  the  monarchy  of  the  Franks 
was  already  founded;  the  regulation  of  their 
cftablifirhient  was  made  ,  the  rccif>rocal  rights  of 

the 
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Bo  o >   the  perfons  and  of  the  di/Fcrent  nations  who  liited 

C^^  in  the    monarchy,  were   agreed  on ;  the  laws  of 

'  each  nation  were   given    and  even  reduced  into 

writing.     What  could  therefore  that  foreign  re^ 

nunciation  avail  to  a  government  already  eftab- 

liOied  ? 

What  can  the  Abbe  mean  by  making  fuch  a  pa^ 
rade  of  the  declamations  of  all  thofe  bifhops,  who 
amidft  the  confufion^  and  total  fubverfion  of  the 
ftate,  endeavour  to  flatter  the  conqueror  ?  Whac 
elfe  is  implied  by  Mattering,  but  the  wcaknefs  of 
him  who  is  obliged  to  flatter  ?  What  does  rhetoric 
and  poetry  prove,  but  the  ufe  of  thofe  very  arts  ? 
Is  it  poflible  to  help  being  furprifed  at  Gregory  of 
Tours,  who  after  mentioning  the  aflaflinations  com- 
mitted by  Clovis,  fays,  that  God  laid  his  enemies 
every  day  at  his  feet,  becaufe  he  walked  in  his 
ways  ?  Who  doubts  but  the  clergy  Wefe  glad  of 
Clovia's  converfion,  and  that  they  even  reaped 
great  advantages  from  it  ?  But  who  doubts  at  the 
fame  time  that  the  people  experienced  all  the  mi- 
feries  of  conqueft,  and  that  the  Roman  government 
fubmitted  to  that  of  the  Franks?  The  Franks 
were  neither  willing  nor  able  to  make  a  total 
change  •,  and  few  conquerors  were  ever  feized  with 
fo  great  a. degree  of  madnefs.  But  to  render  all 
the  Abbe  du  Bos's  confequences  true,  they  mufl: 
not  only  have  made  no  change  anK>ngft  the  Ro- 
mans, but  they  mud  have  ,even  changed  them- 
felves. 

I  could  undertake  to  prove,  ,by  following  this 
author's. method,  that  the  Greeks, never  conquered 
Perfia.  .1  fiiould  fet  out  with  mentioning  the  trea- 
.Ues  which  fome  of  their  cities  concluded  sWitb  the 

Perflans.: 
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,  Pcrfians:  l-ftio'uld  mentibn  the  Greeks  Who  wdrc  ^^^.k 
iQ   Pcrfian   pay^  as  the  Franks  were  in  the  paychap.24, 
df  the  Rdniani.     And  if  Alexander  entered  the 
PerHan  territories,  befiegedi  took^  and  dcftroycd 
the  city  o£  Tyre,  it  was  only  a  particular  affair 
like  that  of  Syagrius.     But,  behold   the  Jewifll 
pontiff  goes  forth  to  meet  him^     Liften  to  thei 
oracle  of  Jupiter  Hammpn.     RecelleA  how  hd 
Had   been  prediAed  at  Gordium.      See   what  a 
number  of  towns  crowds;  as  it  were^  to  fubmit  to 
him ;  and  how  all  the  Satraps  and  grandees  come 
to  pay  him  obeifance.     He  put  on  the  Perlian 
drefs;  this  is  Clovis'^  confular  robe.     Does  not 
Dariys  offer  him  one  half  of  his  kingdom?  Is 
not  Darius  afiaffinated  like  a  tyrant  ?  Do  not  the 
mother  and  wife  of  Darius  weep  at  the  death  of 
Alexander?  Were  Quintus'  Gurtius,  Arrian,  or 
Plutarch-,  Alexander's  cotemporaries  ?  Has  not  iht 
invention  of  *  printing  afforded  us  great  lights^ 
which  thofe  authors  wanted  ?  Such  is  the  hiffory 
of  the  eftabtijbment  of  the  French  monarchy  in  Gauh 

C  K  A  R     XXV. 
Of  the  French  Nobility.    ' 

TH  £i  Abbe  du  Bos  maintains,  that  at  t^e 
commencement  of  our  monarchy  there  was 
ftnly  one  order  of  citizens  among  .the  Franks.  This 
aflertion,  fo  injurious  to  the  noble  blood  of  our 
principal  families,  id  equally  affronting  to  the 
three  great  houfes  which  fuCccfFively  governed  this 
re^lm.  The  origin  of  their  grandeur  would  not 
therefore  have  been  loft  in  the  obfcurity  of  tinie. 

*  See  th€  preliminary  difcourfe  o^tbe  Abb^  du  Bos. 
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^xxx  ^  ^^^^^y  might  point  out  the  ages  whctv  they  were 
Chip.  as.  plebeian  families  ;  and  to  make  Childcric,  Fepin, 
and  Hugh  Capet  gentlemen,  we  Ihould  be  obliged 
to  trace  their  pedigree  among  the.  Romans  or  Sax- 
ons, that  is,  amorig  the  conquered  nations. 
(0  Seethe      This  author  grounds  P)  bis  opinion  on  the  Salic 
mentof    law.     By  that  law,  he  lays,  it  plainly  appears, 
theFrcncbfhat  there  were  not  two  different  orders  of  citizensi 
chy,  vol.  among  the  Franks  :  it  allowed  a  compofuiou  *  of 
6!chap!^   two  hundred  fous  for  the  murder  of  any  Frank 
4-  pas-     whatibever  ;   but  among   the  Romans  it  diftin- 
^^^         guilhed  the  king's  gueft,  for  wbpfe  death  it  gave 
a  compofition  of  t-hree  hundred  fous,    from  the 
Roman  proprietor  to  whom  it  granted  a  hundred, 
and  from  the  Roman  tributary  to  whom  it  gave, 
only  a  compofuion  of  forty- five.     And  as   the 
difference  of  the  compofitions  ^formed  the  principal 
diftindioq,  he  concludes  that  there  was.  but  one 
order  of  citizens  anjjplig  the  Franks,    and.  three 
among  the  Romrfnf. 

It  is  aftonffhing  that. his. very  miftake  did  notiet 
him  right*  ,  And  indeed,  it  would  have  been  very 
extraordinary  that  the  Roman  nobility  who  lived 
under  the  dominatioti '  of  the  Franks,  ihould  have 
a  larger  compofuion ;  and  been  perfons  of  much 
greater  importance  than  the  moft  illuftrious  among 
the  Franks,  and  their  greateft  generals.  What 
probability  is  there,  that  the  conquering  nation 
fliould  have  fo  little  refpeft  for  themfclves,  and  fa 
great  a  regard  for  the  conquered  people  ?  Bcfides, 
our  author  quotes  the  laws  of  other  barbarous  na- 
tions, which  proves  that  they  had  different  orders 

*  He  cites  the  44th  title  of  this  law^  and  the  law  of  the  Ripna- 

rians,  tit.  7.  and  36.       - 

of 
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§f  citizens.    Now  it!  woufd  be  i  ma*:ter'df  aftonifH-  ^JL^*- 
tnent  that  this  generaf  rule  fliuuld  have  failed' chly  aiap.  iji 
among  the  Franks.     Hence  he  ought  to  have  con- 
cludisd  euher  that  he  did  not  rightly  underftand,  or 
that  he  mifapplied,  the  paffages  of  the  S'dVic  la[w  j 
Ivhich  is  adually  the  cafe.  ^ 

.  Upon  opening  thi?<  law,  we  find  that  the  compo-' 
lition  for  the  death  of  an  Antrullio  ♦',   that'  is*,  of 
the  king's  vaflal,  was  fix  hundred  fous  -,  and  thai 
for  the  death  of  a  Romart,  v/hb  was  the  ( )  king's  (•)  Siiiid 
gueft,  was  only  three   hundred'.     We  find   there  ^^^^  ^"• 
Hkewife  that  C)  the  compofi¥ron  for  the  di^ath  of  *f^*  ^^.^ 
ifl  ordihary  Frank  {^)  was  two  hundred  fou^ ;  a'rtd  tit.44.  §  4* 
for  the  death  of  art  ordin-.iry  Rdman  C"),  wa^  only  (')Tit.44. 
one  hundred.     For  tht  death'  of  a  Roman  (^)"  tri-  ^a^j^   . 
butary,*  who  was  a  kind  of  bondman  or  freedinan,  §  15. 
they  paid  a  compofition  of  forty-five  fous:  but  I  (')  SaUc  . 
fhall  take  no  notice  of  thfs,.  no  more  than   of  the  44/^7'  . 
compofition  for  the  niurdet  of  a   Frank  bondman 
or  of  a  Frank  freedman,  becaufe  this  third  ordet 
of  perfons  is  out  of  the  queftion. 
•  ,What  does  our  author  do?  He  is  quite  filent    , 
with  refpeft  to  the  firft  order' of  perfons  among  the 
Franks,   that  is  the  article  relaring  to  the  Antruf- 
tios ;  and   afterwards  upon  comparing  the'  ordi- 
nary Frank,  for  whofe  death  they  paid  a  compo- 
fition of  two  hundred  fous,  with  thofe  whom   he 
diftinguifhes   under  three'  orders  among  the  Ro- 
jnans,    and  for,  whofe   death  they   paid  different 

♦  S^i  in  trufie  dommica  eft,  tit.  44*  §  4.  and  this  relates  to  the 
13th  formulary  of  Mnrculfus,  de  regis  Antruftiane.  See  al To  the 
title  66.' of  the  Sajic  law,  §3  and  4.  and  the  title  74  and  the 
law  of  the  Ripuarians,  tir^  n.  and  the  capitulary  of  Charles  the 
Bald  afud  Carj/iacum,  in  tjbe  year  8^7,  chap.  g^o. 

G  2  a  com- 
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^xySc^  compafitions,    he  finds  that  there  was  only  cme 
Chap.  s5«  order  of  citizens  among  the  Franks,  and  that  there 
were  three  among  the  Romans. 

As  the  Abbe  is  of  opinion  that  there  was  only 
one  order  of  citizens  among  the  Franks,  it  would 
have  been  lucky  for  him  that  there  had  been  only 
one  order  alfo  among  the  Burgundians,  becaufe 
their  kingdom  conftituted  one  of  the  principai 
branches  of  our  monarchy.  But  in  their  codes  ♦ 
we  find  three  fores  of  cbmpofitions,  one  fqr  the 
Burgundians  or  Roman  nobility,  the  other  for  the 
Burgundians  or  Romans  of  a  middling  condition^ 
.  and  the  third  for  thofe  of  a  lower  rank  in  both 
^    nations.     He  has  not  quoted  this  law. 

,    It  is  very  extraordinary  to  fee  in  what  manner  he 

(^)£fta-    evades  (^)  thofe  pafTages  which  prefs  him  hard  on 

of  YbT''^  all  fides.     If  you  fpeak  to  him  of  the  grandees. 

Flinch     lords,  and  the  nobility :  thefe,  he  fays,  are  mere 

^f^^^^^diftindions  of  refpeft,  and  not  of  order  ;  they  are 

book  6.    things  of  courtcfy,  and  not  legal  privileges ;  or 

and'*  5.**    d^c,  he  fays,  thofe  people  belonged  to  the  king's 

council*,  nay,  they  poQibly   might  be  Romans: 

but  ftill  there  was    only    one  order  of   citizens 

among  the  Franks.     On  the  other  hand,  if  you 

CJ  Efta-    ipeak  to  him  of  fome  Franks  of  an  inferior  rank  C), 

bUflimcnt  ^^  f^yg^  jj^^y  ^re  bondmen  ^  and  thus  he  interprets 

French     the  decFce  of  Childcbert.    But  I  muft  flop  here  a 

"^"ilj^^y  little,.  CO  enquire  farther  into  this  decree.      Our 

chap.  5« 

P*g«  3 '9  *  Si  quis  quottbet  cafit  dnttem  optimati  Burgundioni  vel  Ro* 
and  3«o.  fffono  nobili  excujferit^  foUdos  tviginti  quinque  cogatur  exfol<vire ; 
de  fnediocribui  perfcfnis  ingenhh  tarn  BurgundUmtbus  quam  Romanhji 
dens  excuffus  fueritf  decenfolidis  componatur ;  de  infericribus  perfonU^ 
quidque  jolid%s*  art  i>  Sy  and  ^  of  tit.  s6.  of  the  law  of  the  Bar*' 
gundians. 

author 
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flMthor  h|s  rendered  it  famous  by  availing  himfelf  ^^J  * 
of  it  in  di'dcr  to  prove  two  things;  the  one  (") Chap  aV 
that  all  the  comporitions  'we  meet  with  in  the  Jaw?  ^^.m!!** 
of  the  Barbarians  were  only  civil  fines  added  to  book  i. 
corporal  punifliments,  which  intircly  fubverts  all  the  pag^'jj^  . 
antient  records  •,  the  other,  that  all  freemen  were  a^i  308* 
judged  ^iredly  and  imniediately  by  the  king  ('),  («)  ibid, 
which  is  contradicted  by  an  inAnite  nuniber  of  paf-  ^jjfij^^hc 
fages  and  authorities  informing  us  of  the  (^)  ju- following 
diciary  order  of  thofe  times.  P»g^^3iV. ' 

This  decree,  which  was  made  in  an  aflembly  •  »n5  3»©- 
of  the  nation,  fays,  that  if  the  judge  finds  a\no-  isth  book 
tprious  robber,  he  muft  command  him  to  be  tied,  ^*'^** 
in  order  to  be  cariried  before  the  king,^  Francus  ch^p!  %u 
fuerit  \  but  if  he  is  a  weaker  pcrfon  (debilior  per-  *"J  ^,^ 
fcna)^  he  (hall  be  hanged  on  the  fpot.    According  chap,  t^ 
to  the  Abbe  du  Bos,  Francus  is  a  freeman^  debilior 
ferfona  is  a  bondman.     I  (hall  defer  entering  for  % 
moment  into  the  fignification  of  the  word  Francus^ 
^nd  begin  with  examining  what  can  be  underftood 
by  thefe  words,  a  weaker  ferfon.     In  all  languagq^ 
whatfoevert  every  comparifon  neceflarily  fuppofeth 
three  terms,  the  greateft,  the  lefs  degree^  and  the  leaft^ 
If  none  were  here  meant  but  freemen  and  bondmen^ 
they  would  have  faid  a  bondman^  and  not  a  man  of 
lefs  power.    Therefore  debilipr  perfona  does  not  fig* 
nify  a  bondman,  bqt  a  perfon  of  a  fuperior  con? 
dition  to  a  bondman.      Upon  this   fuppofition^ 
Francus  cannot  mean  a  ireeman  but  a  powerful 

f  Jtaqnf  Cobma  conspenii  Of  ita  hamtvutmuM,  ut  mufyui  judex  cri-* 
mnofum  latronem  ut  audimt,  adfaCamfuam  ambulet  &  iffum  ligar^ 
faciat ;  ita  ut  fi  francus  fuerit ^  ad  nofiram  frafentiam  dirieatur  $ 
^/  debilior  perfona  fuerit ^  in  Iqco  pendatHr*  (Japitulary,  of  BaluT 
jpiu/sfditioP|  tom»i.pag.  19. 

G  g  «|  row  I 


454r.  T  H  E     S  P  I  ^  I  T 

^xjT/    "???f '^^^  tJ^U  word  i^  t^lcieo  here  in  t^it  accept 

Cbap.>- ,^t^ipn,  ^b?;caufe  amang  .die  Franks -thefe  ^ere  al#. 

W-^y$  men  who  had  greater  power  thaii  others  iq 

..   .     t^p  iftate,  ^^d  it'  VF/^?  ^iqre  diipciik  for  the  judge 

or  fgqnt  tQ.chaliife  tl^em.  This,  explication,  agree§ 

r^|!?^%  Y^l^   well   wirl^.  many  capitularies  (p),'  where  wq 

bf  tJiis^  .  fin4  the  cafes  in  wlijch  the  Cfin^ipals  were  to  he  car- 

cvl^'i$    TiCici  b^^forc  the  icing,  ^nd  tl^ofe  in  which  it  y^u 

chJ/t^       It   is  mentioned  in  th^  life  of  Lewi$  tKe  De^ 

■(^y^i^hap.    bopoairer  (  )a  written  by   Tegan,  that  the  bt(hops 

u^^^'       wj^hethe  principal  caufe  of  the  humiliation  of  %h^%~ 

''        ■     epipfror,  efpecjally  tbofe  yvho  had  been  bondmen, 

i^nd  Xuch   as.  wpre    born    among. the  ^arbarianp. 

Tegan   thus    a^ddrcfles   He|?q,   whofn  |his    prince 

jhi^d  drawn    from  the  ftatc  of  fervifude,  and  made 

j^rchbifliop  of  Rbeims.     *^  fVk<^  refompenc^  *  did 

v'  -f^f  pnferor  rxfdveff;gmyou^fgrfo  many  benefit  ^ 

f^ Md  ff{a^e  j/)u  4  fye^if^n^'  IfUf:  did  not  enobleyon^ 

\^  because-  i^e  could,  naf  give  :y^,%  ^^b/lfty  ^ffer  kaving 

•  /    *>*  giv.^n  yPH  yout[  lib^tyS  ...... 

'  ^Xt^is.^^^CRyrr^.^.hichprQVfj^  (o  ftfongly  thj2  two 

ofde(*s  of  citizens,  doipS)  nor  at  all   confovind  the 

f>?I^*'     Abbe  dja  Bos.,   He  anfvv^cs  thu«  (')  ;  Tht^M^ing 

of  the       (ff  this,  paffage  is  noi,  thai  h^yois  the.  Dehnn^iire  wa4 

m^^naJ^ch    ^^.P^^  ^/  inirc4^ins  •  Hcko  info-  t^i  orikr.  of  (h^ 

•vol.  iii.      nobility,      lUbOy  a^  archj^tjh'f  oj  Rh^ims^  mMji  bav4 

chap.  4     f ^«  >/   ^^  fi^fi  (<r4&r^^  fHpm<K  i.i  ih^ti  af  thi 

pag.  3,6.  nfhility.    I  leave  ihcj  rea,<jer  to  judge,  vv'hjether  this 

be  not  the  meaning  of  th  at  paflagc  \  I  leave  him  to 

.  judge   whether   there  be   any    queftron  here  con- 

(fej-ning  a^  precedency  Qf\t,he  clergy- over  th?  nobi? 

•    0,  quaUm   renfuneratwnem  redi^^ldiftt  el >  fecit  te  liberum,    non 
ffobilem,  quod 'impoj/ibile  efi  poji  liberUt^tn.    Ibid.  **      * 


K'ty.  ^h  pafnge  frobes  (^fy\  coritinues  the  fame  ^^xx*^ 
writer  *(')  thai  ihe  free-bbr'n  fubjeBs  were  quaiified  chap  iji- 
is  noblemen  \  in  the  ctmnon  acceptation  noblemen  and  ^'^  ^^^' 
then  who  are  free-born  have  fhr  this  long  time  Ji^- 
hified  ihe  fame  thing.  What !  becaufe  fome  of  our  • 
bur^hiets  have  lately  aflutned  the  quality  of  nbbfe- 
Irien,  Ihall  a  pafiage  of  the  life  of  Lewis  the  De- 
bonnai're  be  applieti  to  this  fort  of  people  ?  And 
perhaps,  cdntinuVs  he  ftill  (')  Hebo  had  hoi  been  a{')VM* 
Ivndmafi  among  the  Franks^  but  amoh^the  Saxons^  or 
fMe  other  G&mdn  nation^  where  the  people  were  di* 
vided  into  feveral  order's.  Then  becaufe  of  the 
Abbe  du  Bo^'fe  perhaps  there  muft  hive  been  no  no- 
bility among  the  natiorl  of  the  Franks.  But  hd 
never  applied  a  perhaps  fo  badly.  We  have  feeti 
that  Tfegan  *  diftingiiirties  the  bifhops,  Wl^o  had 
bppdfed  Lewis  the  Debonnalre,  fome  df  whohi 
had  bceil  bondhien;  and  others  of  i  barbahoiis  fia- 
tibn.  Hebo  belonged  to  the  former  dnd  not  tot  thi 
latter.  BefKies,  I  do  ndt  ffe^  hb^  i  bondkrlani 
fuch  as  Hcbb,  can  be  faid  to  hiv^e  been  a  Sakorl 
br  a  German*  a'bondmari  lias  nd  family,  and 
confequently  no  nation.  Lewis  the  DeBoHnairfe 
manumitted  Hebo ;  itiA  as  bondmen  after  theii' 
maniimiffion,  embraced  the  law  of  their  hrafter^ 
Hdbo  wai  becoriie  a  Frank,  and  not  a  Saxon  o)t 
German, 

I  have  been  hitherto  jCiSmg  offenfively  %  it  is  no^ 
ttme  to  defend  myfelf.  It  will  be  objeded  to  me, 
that  indeed  the  bddy  of  the  Antruftios  formed  ^ 
i^iftrndt;  order  in  the  ftate,  from  that  of  the  freemen  j  '  "* 

•  Omnes  epifcopi  mol^i  fuerunt  Ludirvieo,  ^  maxime  it  ^quos 
i  fer*vile  condtthne  honor atos  habebdt,  cum  his  qui  ex  barbaris  na^ 
iionibus  ad  hot  fajkigium  perdM&i  funt.     Df  gijiis  Lmio^id   Fd^ 

Gg4  but 
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^xxx^  ^^  ^^  *^  ^^*  ^^*^^  ^^  ^'^^  pracarious,  anl  after^. 
Chap.  25.  wards  for  life ;  this  could  not  form  a  not^lenefs  of 
defcent,  fmce  the  privileges  were  ijot  annexed  tq 
an  hereditary  ffef.  fhi?  i?  th$  objeftion  which  in- 
duce4  Mr.  de  Valos  to  think,  that  there  was  only 
one  order  of  citizens  among  the  Franl^s ;  an  opi^ 
nion  which  the  Abbe  du  Bps  ha$  borrp^ed  of 
}iim,  and  which  he  has  abfolutely  fpoiled  with  fq 
many  bad  argumients.  Be  that  as  it  may,  it  i§ 
not  the  Abbe  du  Bos  that  cpuld  make  thi$  objec- 
tion. For  after  having  given  fhree  orders  of  Rqt 
man  nobility,  an/d  the  quality  of  thie  king's  gueft 
for  the  iirft,  be  could  not  pretend  to  fay,  that  this 
title  was  a  greater  mark  of  a  iioble  defcent  than  that 
pf  Antruftio.  Buc  I  muft  give  a  direfl:  anfwer^ 
The  Antruftios  or  trufty  men  were  not  fuch 
Jbecaufe  they  were  poffeffed  of  a  fief,  but  they  had 
a  fief  given  them  becaufe  they  were  Antruftio? 
or  trufty  men.  The  reader  may  plcafe  to  re- 
colled):  what  has  been  faid  jn  the  beginning  of 
jthis  book.  They  had  not  at  that  time,  ^s  they 
had  afterwards,  the  fai^c  fief;  but  if  they  had 
not  that,  they  had  another,  because  the  fiefs  wer? 
given  at  their  birth,  and  becapfe  they  were  often 
granted  in  the  affembjies  of  the  nation,  and,  in  finp 
becaufe  as  it  was  the-  intereft  of  the  nobility  to 
receive  them,  it  was  iikewife  the  king's  intereft  to 
grant  them.  Thefe  families  were  diftinguiflied 
by  their  dignity  of  trufty  men,  and  t^y  th^  privir 
lege  of  being  qualified  to  fwear  allegiance  for  a  fief. 
|(«)Ch.*3.  jp  the  following  book  ("),  I  fliall  d^monftratc  frorp 
the  circumftances  of  time  that  there  were  freemen, 
who  were  permitted  to  enjoy  thi^  gfeat*  privilege, 
Md  confequently  to  enter  into  the  prder  of  nobility. 
^     ^         '  '  This 
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This  was  not  the  cafe  at  the  time  of  Gontram,  B  o  o « 

XXX 

^nd  his  nephew  Chiidebert;  but  fo  it  was  at  th^Chap.  ss« 
time  of  Charlemain.    But  though  in  that  prince's 
reign  the  freemen  were  not  incapable  of  poflefling 
fiefs,  yef  \t  appears  by  the  ^bove-cited  pailage  of 
Tegan,    that  the   freedmen   were  abfolutely  cx- 
tf hided.     WjU  tb^  Abbe  di|  Bos  C),  whq  carries  c)Efta- 
us  to  Turky^  to  give  us  an  idea  of  the.  ancient ^f{^^* 
French  nobility ;  will  he,  I  fay,  pretend  that  they  French 
ever  potppiair^ed  among  the  Turks  of  the  elevation  SoL^iii.  ^ 
of  people  of  low  birth  to  the  honors  and  dignities  ^^'^^^ 
of  the  ftate,  as  th^  complained  under  Lewis  thepagf^^, 
Pebonnaire  and  Charles  the  Bald?  there  was  no 
cpmplaint  of  that  kind  under  Charlemain,  becaufe 
this  prince  always  diftingui(hed  the  ancient  from 
the  new  families ;  which  Lewis  the  Debonnaire  and 
Charles  the  Bald  did  not* 

The  public  fliould  not  forget  the  obligation  it 
owes  to  the  Abbe  du  Bos  for  (everal  excellent  per« 
formances.  It  is  by  thefe  works,  and  not  by  his 
hiftory  of  the  eft^bliftirnept  of  the  French  mo- 
mrchy^  we  ought  tojudge  of  hjs  merit.  He  com- 
piitted'very  great  miftakesy  becaufc  he  had  more 
in  view  the  count  of  BoulainvilIiers*s  work^  than 
^is  own  fubje<%. 

From  all  thefe  ftriftures  I  (hall  draw  only  one 
reflexion ;  if  fo  great  a  man  was  miftakeq^  how 
fautiouQy  ought  I  to  tread  i 
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BOOK      xxxi: 

Tl>eory  of  the  feudal  laws  among  thi 
Franks,  in  the  relation  they  hear  t^ 
tb/  revolutions  of  their  monarchy. 

CHAP.       I. 

Changes  in  the  offices  and  in  the  fiefs.     Of  the 
mayors  of  the  palace^ 

.Book    '  |^HE  counts  at  firft  Were  fent  into  their  di*   "' 
cw^!l       A       ftrids  only  for  i  yeir;*  but  they  foon  pur- 
chafed  the  continuation  of  their  dffites.'     Of  this 
we  have  an  example  in  the  feigrt  of  Clovis*s  gfand- 
.  t)  Gre-    children.     A  perfon  named  Peonitis  (*)  tVa«  count 
Totfr!^      in  the  city  of  Auxerre  ;  lie  fent  his  fan  Munfitnojui 
iM>ok  iv,    with  money  to  "Gontram^  to  jSrCVaif  upon  hrtli  to 
^*^**   continue  him  in  his  employment ;  the  fort  gave  thfc 
money  tor  himfelf,  and  obtained  the  f^thef^s  place. 
The  kings  had  already  begun  to  fpotl  their  owh  i 

favours/ 

Though  by  the  laws  of  the  kingdom  the  fiefs 
were  precarious,  yet  they  were  neither  given  nor  ta- 
ken away  in  a  capricious  and  arbitrary  manner ; 
nay,  they  were  generally  one  of  the  principal  fub- 
jefts  debated  in  the  national  affemblies.  It  is  na- 
tural however  to  imagine  that  corruption  had  fcized 
•  2  s  this. 


^ 


O  P    L  A  W  S.  459 

tfcis,  as  well  as  the  other  article ;  and  that  the  pot  xxxi* 
feffion  of  the  fiefs,  like  that  of  the  counties,  was  Chap.  i. 
continued  for  money. 

I  (hall  (hew  in  the  courfe  of  this  book  C),   that,  (^)  Chap. 
independently  of  the  grants  which  the  princes  made"^' 
for  a  certain  time,  there  were  others  in  perpetuity* 
The  court  wanted  to  -revoke  the  former  grants ; 
/this  occafioned  a  general  difcontent  in  the  nation, 
and  was  foon  followed  with  chat  famous  revolution 
in  the  French  hiftory,  whofe  firft  epocha  Wiis  the 
amazing  fpeftacle  of  the  execution  of  Brunechild. 
|That  this  queen,  who  was  daughter,  fifter,  and 
mother  to  fo  many  kings,  a  queen  to  this  very  day 
celebrated  for  public  monuments  worthy  of  a  Roman 
^dile  or  Proconful,  born  with  an  admirable  genius 
^r  affairs,  and  endowed  with  qualities  fo  long  re- 
^pe<5ted,  fhould  fee  herfelf  (*")  of  a  fudden  expofbd  to(«=)Frede-. 
f  fo  floWj  fo  ignominious  and  cruel  a  torture,  by  (**)  a^^J^J^^^.*, 
/  king  whofe  authority  was  but  indifferently  eftablifh-  <Jtiap.  41/ 
t     cd  in  the  nation,   would  apjjear  very  extraordinary,  f^)  9^ 
f      had  (he  not  incurred  that  nation's  difpleafure  forfbnof 
ibme  particular  caufe,      Clotharius  reproached  (OSd* father 
her  with  the  murder  of  ten  kings :  but  two  of  them  of  Dago, 
he  had  put  to  death  bimfelf  j  the  death  of  fome  of^^^^' 
the  others  was  owing  to  chance,  or  to  the  villainy gariuss 
pf  another  queen  ;  and  a  n,ation  that  had  permitted  ^{j^p"'^^** 
Fredegunda  (*)  to  die  in  her  bed,  that  had  even  (f)  see 
pppofed  the  punifliment  of  her  flagitious  crimes,  ^."ISf^''^ 
ought  to  have  been  very  indifferent  with  refpedl  to  book  viii' 
thofe  of  Brunechild.  ^^*P- 3i. 

She  was  put  upon  a  camel,  and  led  ignomini- 
oufly  through  the  army :  a  certain  fign  that  fhe  had 
given  great  offence  to  thoTe  troops.     Fredegarius , 

relates. 
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^  ®  J?,*  relates,   that  Protarius  *,  Bruncchild'^s  favourite, 
Cfo^p.  il    ftripped  the  lords  of  their  property,  and  filled  the 
exchequer  with  the  plunder  j  that  he  humbled  the 
nobility,  and  that  no  perfon  could  be  fure  of  con- 
tinuing in  any  office  or  employment.     The  army 
'  confpired  agaijnft  him,  and  he  ^yas  dabbed  in  his 

tent  >  bijt  Brunephild  either  by  revenging  -f-  his 
d^ach>  or  by  purfuing  the  fame  plan,  became  every 
giay  more  odious  ;{:  to  the  nation. 

Clotharius,  ambitious  of  reigning  atone,  inflamed 
moreover  with  the  moft  furious  revenge,  and  furt 
of  perifbing  if  Brunechiid's  children  got  the  upper 
hand^  entered  into  a  confpiracy  %ainft  himfrlf ;  and 
whedier  it  was  owing  tp  ignorance,  or  to  the  ner 
ccflity  of  his  circumftanipes,  he  became  Brunechild'g 
accurer,and  made  a  terrible  example  of  that  prtncef& 

Warnacbarius  h^d  been  the  very  foul  of  the  con- 
fpiracy  fortned  againd  Birunechild  *,  being  at  that 
time  mayo|r  of  Burgupdy,  he  made  §  Clotharius 
co^&Dt,  that  he  ihould  not  be  difplaced  while  be 
lived*  By  this  ftep  the  mayor  $:puld  no  longer  be 
in  the  f^me  cafe  as  the  French  lords  before  that 
period  ;  and  (his  authority  began  (o  n:nder  itfelf  ia* 
dependent  of  thp  rega)^  dignity. 

•  S^*va  iUtfuit  xontra  perfiuas  im^uitM^  Jtfco  nimium  trtUuns^  de  rt* 
busperfinarum  ingenioje  fifcum  velUns  impUre  » , ,  .ut  nuUus  r^erire' 
iur  qui  gradum  quern  arnpuerat  potuijfet  adfumere.  Frcdegi  Chron. 
cap.  27.  in  the  year  605.  ^ 

t  Ibdd.  cap.  28,  in  the  year  6©7, 

X  Ibid.  cap.  41.  in  the  year  613.  BurguntiU  Faroues^  fam  epip 
€opi  quam  caieri  Leudes^  timentes  BrunechiUtei^  ^  odium  in  earn  nor 
inrnfes,  conjiiium  inientes,  &c, 

^  Ibid,  oap  44,  in  the  year  613.  Sacramento  a  Chthario  acceffQ 
ne  unquam  'vit^fua  temporibus  degradaretur^ 
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;   It  was  Brunechild's  unhappy   regency,   Which  ^®^J^ 
had  exafperated  the  nation.     So*  long  as  the  laws  oup. «. 
fubfiftcid  irt  their  full  force,  qo  one  could  grumble 
at  having  been  deprivec}  of  a  fief,  fince  the  law  did 
not  beftow  it  upon  hinvki  perpetuity.     But  whea 
fiefs  ^ame  to  be  acquired  by  avarice,  by  bad  prac- 
tices and  corruption,  they  complained  of  being  di- 
yefted  by  irregular  means,  of  things  that  had  been 
irregularly  acquired.     Perhaps  if  the  public  good 
bad  been  the  motive  of  the  revocation  of  thofc 
grants,  nothing  would  have  been  faid :  but  they 
pretended  a  regard  to  order,  while  they  were  openly 
abetting  the  principles  of  corruption ;    the  fifcal 
rights  were  claimed,  in  order  to  lavifli  the  pubHc 
treafure  :  and  grants  were  no  longer  the  reward  or 
.  the  encouragement  of  fervices.    Brunechild,  from  a 
corrupt  fpirit,  wanted  to  reform  the  abufes  of  the  an- 
cient corruption.    Her  caprices  were  riot  owing  to 
weaknefs  *,  the  vaflfals  and  the  great  officers  chink- 
ing themfclves  in  danger,  prevented  their  own,  by 
her  ruin. 

We  are  far  from  having  all  the  records  of  the 
tranfaftions  of  thofe  fjays  i  and  the  writers  of 
chronicles,  who  underftood  very  near  as  much 
of  the  hiftory  of  their  time,  as  oUr  peafants  know  ' 
of  ours,  are  extremely  barren.  Yet  we  have  a 
conftitution  of  Clotharius,  given  *  in  the  council 
of  Paris  for  the  reformation  of  -f-  abufes,  which 
(hews  that  this  prince  put  a  ftop  to  the  complaints' 
that  had  occafioned  the  revolution.     On  the  one  • 

•  Some  tinW  arfter  Brunfechitd's  execmiort,  in  the  year  615* 
See  Baluziui*s  edition  of  the  capitularies,  pag.  ai. 

f  SlUd  contra  rationis  ordinefti  a^a  fvii  ordinaiafunU  ne  in  anfea^ 
fuod  avirtat  dMnitoj,  contingant^  Uijpofuerimttts  Ckriftb  pr^tfuUy  per 
fn^us  idi^i  Undfim  gtntraliur  $m$ndart.    J  bid.  art .  1 6. 

hand, 


» 
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^^^  *  hand,  he  confirms  J  alt  the  grirtts  thit  bad  b*ea        j 
Chap,  i!   made  or  confirmed  by  thef  kings  his  pred^ceflbrs  ;. 
and  on  the  other,  he  ordains  §  thai:  whatever  had 
been  taken  from  his  vafTaU^  fliould  be  rfeftored  ta 
them.  •  j 

This  was  not  the  only  conceffion  the  king  madd        ' 
in  chat  council ;  he  enjoined  that  ^whatever  had  been 
innovated,  in  oppofition   to  the  priviJcges  of  tHa 
clergy,  ihould  be  redrefled*  j  and  he  moderated  thtr         1 
influence  of  the  court  in  the  -f-  eleftions  of  bilhops. 
He  even  reformed  the  fifcal  affairs ;  ordjundng  that         j 
all  the' new  ||cenfus's  fliouId  be  abolifhed,  and  that         1 
they  fhouldnot  levy  any  §§  toll  eftabliihed  fincethe         . 
death  of  Gontram,  Sigeberc,  and  Chilperic  -,  that         ' 
is,  he  abolifhed  whatever  had  been  done  during,  the 
regencies  of  Fredegunda  and  Brunechild.    He  for- 
bad the  driving  of  his  cattle  to  ^*  graze  in  privaco  I 
people's  grounds  ;  and  we  (hall  prefently  fee  that 
the  reformation  was  ftill  more  genera],  fo  as  to  ex^  ' 
tend  even  to  civil  affairs.^ 

}  Ibid.  art.  1$. 

•  §1  Ibid.  art.  17. 

*  Et  quod  per  timfora  ex  hoc  pratermijfum  eft  veldekinc  perpetuaKter 
cbfer*vetur.  '  ^        '       - 

f  It  a  ut  efifcopo  diCidenUin  loco  iftfius  qui  a  MetrofolitanvorSnaH 
debet  cum  prificipalibus,  a.  clero  etpapulo  eltgat'ur  \  etfiperfona  condigna 
fiterttf  ppr  ordinationem  priucipis  ordinetur  j  <vel certe fitie^palatio  eli* 
gitur,  per  merit  urn  per/ona  &  doSrinte  ordinetter.    Ibid.  sCrt.  1.    ■ 

I  Ut  ubicumque  cenjus  novta  tmpie  additus  efl^  emendetur*  art*  %*  \ 

5§  Ibidk  art.  9.       :  j 

••Ibid,  art,  w.^  .        .  ^  j 
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CHAP.     II. 
Hoto  the  cwil  government  was  reformed. 


H 


Ithetto  the  nation  had  given  marks  of  impa-  Booc 
tience  and  levity,  with  regard  to  the  choice  ciu|u»« 


or  condudt  of  her  m afters ;  (he  had  regulated  their 
differences,  and  obliged  them  to  come  to  an  agree- 
ment amongft  themfelves.  But  now  (he  did  what 
before  was  quite  unexampled;  (he  caft  her  eyes. on 
her  aftual  fituation^  examined  the  laws  cooly,  pro- 
vided againft  their  infu/Rciency,  reprc(red  violence, 
and  moderated  the  regal  power. 

The  bold  and  infolent  regencies  of  Fredegunda 
a«d  Brunechild,  had  lefs  furprifed  than  roufed  the 
nation.  Fredegunda  had  defended  her  horrid  cru* 
cities,  her  poifonings  and  a(raflinations  by  a  repc-. 
tition  of  the  fame  crimes-,  and  had  behaved  in  fuch 
a  manner  that  her  outrages  were  rather  of  a  private 
than  public  nature.  Fredegundadid  more  mifchief : 
Brunechild  threatened  more.  In  this  crifis,  the  na- 
tion was  not  fatisfied  with  reAifying  the  feudal  fy- 
ftem  ;  (he  was  alfo  determined  to  fecure  her  civil 
government.  For  the  latter  was  rather  more  cor- 
rupt than  the  former;  a  corruption  the  more  dan- 
gerous as  it  was  more  inveterate,  and  connefted  ra- 
ther.with  the  abufe  oi  manners  than  with  that  of 
laws. 

The  hiftory  of  Gregory  of  Tours  exhibirs,  on  the 
one  hanc^,  a  fierce  arui  b  < 'barous  nailon  •,  and  on 
the  othen  kin^Ts  remarkabie  for  the  fame  ferocity 
of  temper.  Thole  princes  were  bloody,  i^uquitous, 
and  cruel,  becaufe  fuch  was  the  character  of  the 

whole 
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xxxf  ^^^^^  nation.  If  Chriftianity  appeared  foihctimei 
Chap»  il  to  foften  their  manners,  it  was  only  by  the  eircuni'S 
ftances  of  terror  with  which  this  religibn  alarms  the 
finnef :  tKd  church  fupported  herfcif  againft  th*m 
by  the  miraculous  operations  of  her  faints*  The 
kings  would  not  commit  facrilege,*  becaufe  they 
dreaded  the  puniihments  infti^ed  on  that  fpeeics  of 
guilt :  but  this  excepted,  either  in  the  riot  of  paf--^  , 
fion,  or  in  the  coolnefs  of  delibetati6n,  they  per- 
petrated the  mod  horrid  crimes  and  barbarities^ where 
the  divine  vengeance  did  not  appear  fa  immediately 
to  overtake  the  ctiminaU  The  Franks^  as  I  have  al- 
ready obferved^  bore  with  drucl  kiiilgs,  becaufe  they 
were  of  the  fame  difpoGtion  themfelves  j*  they  were 
not  fhocked  at  the  iniquity  and  extortions  of  their 
princes^  becaufe  this  was  the  national  characteriftic^ 
Therg  had  been  many  laws  eftabliflied;^  but  it  wa» 
ufual  for  the  king  to  defeat  them  all,  by  a  kind  of 
letters  called jf»r^r^/>/i*, which  rendered  themof  noe£«^ 
it£k  ;  they  were  fomewhat  fimilar  to  the  refcripts  of 
the  Roman  emperors^  whether  it  be  that  our  kings^^ 
borrowed  this  ufage  of  ihofe  princes,  or  whether  i^ 
was  owing  to  their  own  natural  temper^  We  fee 
in  Gregory  of  Tours,  how  they  perpetrated  mur-*- 
dcr  in  cool  blood,^  and  put  the  accufed  to  death j  un- 
heard $  how  they  gave  precepts  f  for  illicit  marri- 
ages ;  for  transferring  fucceffions  •,  for  depriving  re- 
lations of  their  right  j  and,  in  fine,  inarrying  con*  ^ 


•  They  were  orders  which  the  king  ftAt  to  the  Judges  to  do 
or  to  tolerate  things  contrary  to  law. 

t  See  Gregory  of  Tours,  book  iv.  pag.  2s^.  Both'  our  hiftory 
sind  the  charter*  are  foil  of  this  j  ind  the  extent  of  thcfc  abufes 
appears  efpecialiy  in  Clotharius^s  conllitution,  inferted  in  the  e- 
dition  of  the  csipitularies  mskle  to  reform  them*    Baluzius*s  edi<£ 

tion,  pag.  7. 

fec^ated 
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fecrated  virgins;  They  did  not  indeed  aflbmc  the  Book 
whole  legiflative  powers  but  they  difpenfed  with  q^^d.  2.' 
the  execuiiort  of  the  laws. 

Clorharius's  conftitution  redrcffed  all  thefe  griev- 
ances ;  no  one  {')  could  arty  longer  be  condemned  0)Art.2a* 
without  being  heard;   relations  (')  were   made  to  (0  ibid, 
fucceed  according  to  the  order  eftabliGied  by  law  ;  ^^^'  ' 
z\\  precepts  fof  marrying  religious  women  were  de- 
clared null  ;  (**)  and  thofe  who  had  obtained  and  (0  Ibid, 
made  ufe  of  them,  were   feverely  puniflied.     We 
might  know  perhaps  more  exadly  his  determina- 
tions with  regard  to  thefe  precepts,  if  the  thirteenth 
,and  the  two  next  articles  of  this   decree  had  not 
been  loft  through  the  injury  of  time.     We  have 
only  the  firft  words  of  this  thirteenth  article,  or- 
daining that  the  precepts  fliall  be  obferved,  which 
cannot  be  underftood  of  thofe  he  hadjuft  aboliflied    - 
by  the  fame  law.     We  have  another  conftitution 
( )  by  the  fame  prince,  which  is  relative  to  his  de-  (0/»»,fi*- 
cree,    and  correds  in   the    fame    manner^    every  cdiuon  of 
article  of  the  abufes  of  the  precepts.  luhHer' 

7>ue  it  is  that  Baluzius  finding  this  conftitution  turn.  i. 
without  date,  and  without  the  name  of  the  place  ^"^^  ^' 
where  it  was  given,  attributes  it  to  Clotharius  L 
But  I  fay  it  belongs  to  Clotharius  If.  for  three 
reafons  ;  i.  It  fays  that  the  king  will  preferve  the 
imniunities  *  granted  to  the  churches,  by  his  father 
and  grandfather.  What  immunities  could  the 
churches  receive  from  Childeric  grandfather  of  Clo- 
tharius I.  who  was  not  a  chriftian,  and  Vho  lived 

^  In  the  preceding  book  I  have  nuKk  meatlon  of  thefe  immu- 
nities,  wUi^h  wcrtf  grants  of  judicial  rights,  and  contained  pro- 
hibitions to  the  regal  jadges  to  perform  any  funftfon  in  the  t&t- 
ritory,  and  we/e  equivaleuc  to  the  ere^ioA  or  grant  of  a  fi«f* 

V6l.  IL  H  h  even 
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^xxx\  ^^^^  before  the  foundation  of  the  monarchy  ?  But 
Chap.  %.  if  we  attribute  this  ckcree  to  Clocharius  IL  we  fball 
find  his  grandfather  to  have  been  this  very  Clotha- 
rius  I.  who  made  immcnfe  donations  to  the  church, 
with  a  view  of  expiating  the  murder  of  his  foa 
Cramne,  whom  he  had  ordered  to  be  burnt,  toge- 
ther with  his  wife  and  children. 

2.  The  abufes  rcdreflcd  by  this  conftitution,  were 
ftill  fubfifting  after  the  death  of  Clotharius  I.  and 
were  even  carried  to  their   higheft  extravagance 
during  the  weak  reign  of  Gontram,  the  cruel  ad- 
miniftrarion  of  Chilperic,  and  the  execrable  regen- 
cies of  Fredegunda  and  Brunechild.  ,  Now  can  we 
imagine-  that  the  nation  would   have  borne  with 
grievances  fo  folcmnly  profcribed,  without  com- 
plaining of  their   continual  repetition  ?    Can  wc 
imagine  (he  would  not  have  taken  the  fame  ftep 
(0  He  be-  as  Ihc  did  afterwards  under  Childeric  II.  (^)  when 
fcign^to-  ^P^"  a  repetition  of  the  old  grievances,  (he  prefTed 
vards  the  (^)  him  to  ordain  that  the  law  and  cuftoms   in  rc- 
r^fs  Th  S^^^  ^^  judicial  proceedings  (hould  be  complied 
life  of  s.   with,  as  formerly. 

^^S^!^***  In  6nc,  as  this  conftitution  was  made  to  redrefs 

grievances,  it  cannot  relate  to  Clotharius  I.  fince 
there  were  no  complaints  of  that  kind  in  his  reign, 
and  his  authority  was  perfectly  eftablilhed  through- 
out the  kingdom,  efpecially  at  the  time  in  which 
they  place  this  conftitution  ;  whereas  it  agrees  ex- 
tremely well  wiih  the  events  that  happened  during 
the  reign  of  Clotharius  II,  which  produced  a  revo- 
lution in  the  political  ftatc  of  the  kingdom.  Hif- 
tory  muft  be  iUuftrated  by  the  laws,  and  the  laws 
by  hiftory, 

CHAP. 


M 
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CHAP.       III. 

Authority  of  the  Mayors  of  the  Palace. 

I  Took  notice  that  Clotharius  II.  had  promifed  Book 
not  to  deprive  Warnacharius   of  his  n^ayor^s  ^J^^^'* 
place  daring  life  -,  a  revolution  produdive  of  an- 
other efFeft.    Before  that  time  the  mayor  was  the 
king's  officer,  but  now  he  became  the  officer  of 
the  people  ;  he  was  chofen  before  by  the  king,  and     < 
now  by  the  nation.      Before  the   revolution   Pro- 
tarius  had  been  made  mayor  by  Thcodoric,  and 
*.  Landeric  by  Fredegunda;  but  ("')  after  that  thc(h)Geftji 
mayors  were  chofen  by  the  nation  "f.  rcgum 

We  muft  not  therefore  confound,  as  fome  authors  rum,  cap. 
have  done,  thcfe  mayors  ^f  the  palace  with  fuch  as  ^^* 
were  poffeffed  of  ^his  dignity   before  the  death  of 
Bruncchild  ;  the  king's  mayors  with  thofe  of  the 
kingdom.     We  fee  by  the  law  of  the  Burgundians, 
that  among  them  the  office  of  mayor  was  not  one 
of  the  (0  moft  refpcdable  in  the  ftate  •,  nor  was  it  (i)Seethc 
one  of  the  moft  eminent  (")   under  the  firft  kings  ^^  ®^  **^* 
of  the  Franks.  dian«  in 

Clotharius  removed  the  apprehenfions  of  thofe  ^^"^^'jj^ 
who  were  poflefled  of  employments  and  fiefs  ;  andfecond 
when  after  the  death  of  Warnacharius  |i  he  afked  the  mentVo 

lords  this  law, 
tit.  13. 

•  Inftigante  BrunechUdc,  Theodorico  jubente,  &c.  Frcdftgarius,  (S)  See 
chap.  27.  in  the  year  605.  Gregory 

+  See  Fredegarius*8  Chronicle,  chap.  54*  in  the  year  626,  and  ^qqj^  \^  * 
his  anonymous  continuator,  cltii^.  iot.  in  the  year  695.  and-chap  ghap.  i6, 
105  in  the  year  715.  Aimoin,  hook  iv.  chap.  Eginlwrd,  life  of  "' *  • 
Charlemagne,  chap.  4S.     Cejla  rerum  Francorum,chdLp.  45. 

y  Eo  anno  Clotarrui  cum  procerKms  t^  Uudibus  Burifundia  Trecaf" 
Jlnij  conjt^itur,  .turn  iorim  ejfet  follkitusji  nftUtoAjjf^t^  Warnachario 

ti  h  a  d^c^Q 
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Book  lords  afiemblcd  at  Troycs,  who  is  it  they  would  put 

c^p.  %.  ^"  ^^  P'?^  i  ^'^^y  ^^^^^  ^^^  ^'^^y  ^o^'d  chufe  no 
one,  but  fuing  for  his  favour  committed  chemfelves 
entirely  into  his  handf, 

t)agobert  rc-united  the  whole  monarchy  in  the 
iame  manner  as  bis  father ;  the  nation  had  a  tho- 
rough confidemife  in  him,  and  appointed  no  mayor. 
This  prince  finding  hiinfelf  at  liberty,  and  elated 
by  his  viiftories,  refuitied  Brunefehild's  plan.  But 
he  fucceeded  fo  ill,  that  the  vaffals  of  Auftrafia 
let  themfelves  be  beaten  by  the  Sclavonians,  and 
returned  home ;  fb  that  the  marches  of  Auftrafia 
were  left  a  prey  to  the  Barbarians  *. 

He  determined  then  to  make  an  offer  to  the  Auf- 
trafians,  of  refigning  that  country,  together  with 
a  provincial  treafurc,  to  his  fon  Sigibcrt,  and  to 
put  the  government  of  the  kingdom  and  of  the 
palace  into  the  hands  of  Cunibert  bifliop  of  Co- 
logne, and  of  the  doke  Adalgifus.  Fredcgarius 
does  not  enter  into  the  particulars  of  the  conven- 
tions then  made  ;  but  the  king  confirmed  them  all 
'  by  charters,  and  *t*  Auftrafia  was  immediately  fc- 

cured  from  di^nger. 

Dagoberc  finding  himfelf  near  his  end,  recom- 
mended his  wife  Nentechildis,  and  his  fon  Clevis 

dtfceffo  alium  in  ejus  honoris  frraJum  fublimare  :  fed  omnes  unanimiter 
denegantes  fe  nequaquam  "velle  major  em  domus  eligere^  regis  gratiam 
cbnixe petentest  cum  rege  tranfeg€re.  Fredcgarius,  Chronicle,  cbap. 
5^}..  in  the  year  62(>. 

•  Ifiam  ^i^iSforiam  quam  If^inidi  contra  Francos  meruerunty  non  tan^ 
turn  SclauinorumfortltuJo  obttnuH,  quantum  dementaiio  Aufiraficrunip 
%    '  dumfe  cernebant  cum  Dagoberto  odium  incurrift,  &  aJSdue  txpoliareti- 

tur.     FredegarJMs's  chronicle,  chap.  68.  in  the  year  630. 

f  Deinceps  Anflrafii  eorum  Jludio  Hmitem  Cf  regnum  francorum  cow 
tra  Winidos  utrliter  defenfaffe  Hofcuntur,  Fredegariu»*s  obronicle, 
chap.  7  5/ in  the  ^  ear  ^52.  -j 

to 
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to  the  care  of  Mga.     The  vaffals,  of  Neuftria  and  Book 
Burgundy  chofe  (^)   this  young  prince  for  their  chap.  3.* 
king,     ^ga  and  Nentechildis  had  the  government  (b)  Frede- 
of  (')  the  palace  ;  they  reftored  (')  whatever  Da-  ^^^^onide 
gobert  had  taken  ;  -and  complaints  ceafcd  in  Neuf-  chap.  79/ 
tria  and  Burgundy,  as  they  had  ceafed  in  Auftrafia.  yeaJ^6%. 
After  the  death  of  j3iga,  the  queen  Nentechildis  (c)  ibid. 
(*')  engaged  the  lords  of  Burgundy  to  chufe  Floa-  {^)  ii^id. 
chatus  for   their    mayor.     The   kittcr   dilpatched  i^nTue^* 
letters  to  the  bifliops  and  chief  lords  of  the  kingr  year  639. 
dom  of  Burgundy,  by  which  he  promifed  to  pre-^hap.'gg. 
fervc  their  honours  and  dignities  *  for  ever,  that^"  ^|^e 
is,  during  life.      He  confirmed  his  word  by  oath.      *  ^'' 

-  This  is  the  period,  at  which  f  the  author  of  the 
Trcatife  of  the  Mayors  of  the  Palace  fixes  the 
adminiftration  of  the  kingdom  by  thofe  officers. 

Fredegarius  being  a  Burgundian,  has  entdred 
into  a  more  minute  detail,  as  to  what  concerns  the 
mayors  of  Burgundy,  at  the^ime  of  the  revolution 
of  which  we  are  fpeaking,  than  with  regard  to  the 
mayors  of  Auftrafia  and  Neuftria.  But  the  coa- 
ventions  ovade  in  Burgundy  were,  for  the  very  fame 

-  reafons,  agreed  to  in  Neuftria  and  Auftrafia. 

The  nation  thought  it  fafer  to  lodge  the  power 
ifi  the  hands  of  a  mayor  whom  fhe  chofc  hcrfelf, 
and  to  whom  (he  might  prefcribe  conditions,  than 
in  thofe  of  a  king  whofe  power  was  hereditary. 

•  Ibid.  cao.  89.  Floachatus  cunSiis  ducibus  a  regno  Burgundia 
feu  ^  pontificihusyper  epijiolam  etiam  et  facramcfttis  firmavtt  unicuiquf 
grAdum  honoris  et  dignitatem^  feu  et  amicitiam,  perpetuo  <ohfern/are, 

f  Deinceps  a  temporihus  Clodo*vei  qui  Juit  fiims  Dagoberti  inclyti 
regis,  pater  *verb  Thsodorici^  regnum  Francorum  decidens  permajores 
OifUius^  ccepit  ordinAfi*    De  majoribus  doinus  regjae. 

H  h  q  CHAP. 
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CHAP.      IV. 

Of  the  Genius  of  the  Nation  in  regard  to  the 
Mayors. 

^X)tt?  A  G^^^''"°^^"^  *"  which  a  nation  that  had  an 
Clap.  4.  '^  "^  hereditary  king,  chofe  a  perfon  to  exercife 
the  regal  authority,  leems  very  extraordinary  :  but 
independcatly  of  the  circumftanccs  of  the  time?;, 
I  apprehend  that  the  notions  of  the  Franks  in 
regard  to  this  article  were  derived  from  a  higher 
fource. 

The  Franks  were  dcfcended  from  the  Germans, 
of  whom  *  Tacitus  fays,  that  in  the  choice  of 
their  king  they  were  determined  by  his  noble  ex- 
traftion  ;  and  in  that  of  their  leader,  by  his  valour. 
This  gives  us  an  idea  of  the  kings  of  the  firft  race, 
and  of  the  mayors  of  the  palace ;  the  former  were 
hereditary,  the  latter  elcftive; 

No  doubt,  but  thofe  princes,  who  ftood  up  in 
the  national  aflembly,  and  offered  themfelvts  as  the 
conduftors  of  a  public  enterprize  to  fuch  as  were 
willing  to  follow  them,  united,  generally  in  their 
own  perfon,  both  the  power  of  the  mayor  and  the 
king's  authority.  By  the  fplendor  of  their  defcent 
they  had  attained  the  regal  dignity  ;  and  their 
military  abilities  having  recoriimended  them  to 
the  command  of  armies,  they  rofe  to  the  power  of 
mayor.  By  the  regal  dignity  our  firft  kings  pre- 
fided  in  the  courts  and  affcmblies,  and  enaded  law« 
with  the  national  confent ;  by  the  dignity  of  duke 

*  Reges  es  nob'ilitate^  duces  ex  'lAriute  frmunu  De  morilKis  Germa- 
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cr  leader,  they  undertook  expeditions,  and  com-  Book 
manded  the  armies.  •  Chap.  4* 

In  order  to  be  acquainted  with  the  genius  of  the 
primitive  Franks  in  this  refpeft,  we  have  ody  to 
caft  an  eye  on  the  condud  of  (')  Argobaftes,  a  (p  Sec 
Frank  by  nation,  on  whom  Valentinian  had  con-  Alexan"* 
ferred  the  command  of  the  army.     He  confined  <i«r  in 
xh6  emperor  to  his  own  palace;  where  he  would  of  Taufi. 
fuffer   nobody  to   fpcak  to  him  concerning  eirher^®^*^** 
civil  or  military  affairs.     Argobaftes  did  at  that 
rime  what  was  afterwards  pfafiifcd  by  the  Pepins, 

CHAP.       V. 

In  what  Manner  the  Mayors  obtained  the  com^ 
mand  of^the  Armies. 

SO  long  as  the  kings  commanded  their  armies 
in  perlbn,  the  nation  never  thought  of  chufing 
a  leader.  Clovis  and  his  four  fons  were  at  the 
head  of  the  Franks,  and  led  them  on  through  a 
feries  of  viftories.  Theobald  fon  of  Theodobert, 
a  young,  weak,  and  fickly  prince,  was  the  firft  (^)  («)  in  the 
of  our  kings  that  confined  himfelf  to  his  palace,  y"*^  ^^*- 
He  refufed  to  undertake  an  expedition  into  Italy 
againft  Narfes,  and  had  *  the  mor,tification  to 
fee  the  Franks  chufe  themfelvcs  two  chiefs,  who 
led  them  againft  the  enemy.  Of  the  four  fon$ 
of  Clotharius  1.  Gontram  •f*  wisis  the  leaft  fond  of 
commanding  his  armies  *,  the  other  kings  followed 

•  Leutharis  'uero  et  Butilinus,  tametfi  id  regi  ipforum  minime  pla^ 
Cibaty  belli  cum  eis  focietateminierunt.  Agatbias,  book  i.  Gregory 
of  Tours,  book  iv.  chap.  9. 

i  Gontram  did  not  even  march  againll  Gondovald,  who  ftyled 
bimfelf  ion  ot  Clotanusi  and  claimed  his  (hare  uf  the  kingdom. 

H  h  4  this 


47?  T  H  E    S  P  I  R  I  T 

Book  this  example;  and,  inx>rder  to  iotyuft  the'  C0m^ 
ciiap.  c.'    niand  wicbout  danger  into  other  bands,  tbey  con-* 
ferred  it  ppon  feveral  chiefs  or  dukes  *. 

Innun^erable  were   the    incoovenicscies    which 

thence  arole  ;  all  difcipline  was  left,  no  one  would 

any  longer  obey*     Th^  armies  were  dreadful  only 

to   their  own  country  5  they   were   Ipaden    with 

fpcils,    before  they  had  reached   the  enemy*     Of 

thefe  miferies  we.  h^vc  a  very  lively  pidure  in  Gre- 

(OGre-    gory  pf  Tours  (*").     How  fibeii  we  be  ubk  to  ohiain 

^olf%      ^  vi£l9ry^  faid  Gontram  (*),  w<  who  do  not  fo  much 

book  8.     as  keep  "uM^af  our  ancejlors  acquired  ?  Our  nation  is 

and  bock  no  Icnger  the  fame Strange,  that  it  (hou!d 

^^^^'V^' I'  be  on  ite  d«:line  fo  early  as  the  rciM  of  Clovis's 
s.cli.ip.3o.  grandchildren  ! 

C)  Ibid.  \i  was  therefore  natural  they  fliould  determine 
at  lafl:  upon  an  only  duke,  a  duke  invefted  with 
an  authority  over  this  prodigious  multitude  of 
feudal  lords  and  vaffdls,  who  were  now  become 
0  rangers  to  their  own  engagements  -,  a  duke  who 
was  to  cftabliQi  the  military  difcipline,  and  to  put 
hinifelf  at  the  head  of  a  nation  unhappily  prac- 
tiled  in  making  war  againft  itfclf.  This  power 
was  conferred  on  the  mayors  of  thepa^ce. 

The  original  fundion  of  the  mayors  of  the  pa- 
lace,* was  the  management  of  the  king's  houfhold. 
l^'V^^d '^*^  They  had  alterwards,  in  ccnjunftion  \^)  with  other 
liippie.      officers,  the  political  government  of  fiefs  ;  and  at 
theTa\?oF  ^^^S^^   ^^^7'  obtained  the  fole  difpofal  of  them. 

tlie  Bur- 

gundjans,  •  Sometimes  to  the  nmpber  of  twenty.     See  Gregory  of  Tonrs, 

*'^'  ^J  bock  5.  c'nap.  17.  book  S.  cii3p.  ]S,and  30.  book  10.  chap  3.    Da- 

an    Ore.  po\>ert,  who  bad  no  mayor  in  Burgundy,  oblcrved  the  fame  policy, 

Mfy  ^'  and  lirnt  againll  the  Ga(cons  ten  diikes  and  feveral  counts  who  had 

Totirs,  ^^  dukes  over  them,  Fisdega*  Ju*'*  Chronicle,  chap.  78.  in  ibe year 

^ooi^  9-  6-^    ■                                 «»-.....         ^  '               ^ 

chap.  36.  ^' 

They 
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They  bad  alfo  the'  admimftrdtion  of  rrtHitfary  af-  Boor 
fairs  and  the  command  of  the  armies;  employ- ^^f^* 
ments  necefiarily  connefted  with   the  other  two. 
In  thofe  diys  it  was  moch   more'  dlffi<*ult  to  raife 
than  to  Command  the   armies  i  ind  who  bat  th^ 
difpenfcr  of  fa^vours  could  have  tb5»  authority  ? 
Jn  this   martiail   and   independent  nation,  it  was 
pruxient  to  invite,  rather  than  to  compel ;  pru- 
dent to  give   aw*ay  or   to   promife  the  fiefs,  that 
ihould  happen  to  be  vacant  by  the  death  of  the 
poffeflbr;  prudent  in  fine,  to  reward   continually, 
and  to  raife  a  jealoufy  with  regard  to  preferences. 
It  was   therefore  right,  that  the  perfon  who  had 
the  fuperintendency  of  the  palace,   (hould  alfo  be 
general  of  the  army. 

C     H     A     P.      VI. 

Second  Epocha  of  the  Humiliation  of  our  Kings 
ofthe^rjiiiace. 

AFTER  the  execution  of  Brunechild,  the  may- 
ors were  adminiftrators  of  the  kingdom  under 
the  fovereigns-i  and  though  they  had  the  condudt 
of  the  war^    yet    the    kings  were  always  ac  the. 
bead  of  the  armies,  and  the  mayor  and  the  nation 
fought  under  their  command.    But  the  vifitdry  0^2naHof 
of  duke   Pepin   over   Theodoric  and  his  mayor,  Metz, 
completed  ♦  the  degradation  of  our  princes  j  and  and^ess'^* 
that  {")  which  Charles  Marrel  obtained  over  Chil-  (p>^J|^*^* 
peric  and  his  mayor  Rainfroy,  confirmed  it.      Au-  year  7x9. 
ftrafia   triumphed  twice  over  Neuftria  and   Bur- 
gundy ;  and  the  mayoralty  of  Auftrafia  being  an- 

•  ItUs  quidem  nomina  regum  impomnsy  ippt  tolius  rfg/ii  habeas pri* , 
'viiegium,  &c*^  Annals  of  Mctz,  year  695,  * 

8  nexed 
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Book  nexed  as  it  were  to  the  family  of  the  Pcpins,  this 
Ch9p  ji.  mayoralty  and  family  became  greacly  fuperior  to 
all  the  reft»  The  conquerors  were  then  afraid  left 
fome  perfon  of  credit  fliould  feize  the  king's  per- 
Ibn^  in  order  to  excite  difturbances.  For  this 
reafon  they  ktpt  *  them  in  the  royal  palace  as  in 
a  kind  of  prifon,  and  once  a  year  (hewed  them 
to  the  people.  There  they  made  ordinances,  but  'f- 
thefe  were  fuch  as  were  dilated  by  the  mayor ; 
they  anfwered  amb^fladors,  but  the  mayor  made 
the  anfwers.  This  is  the  time  mentioned  by  j;  hif- 
torians  of  the  government  of  the  mayors  over  the 
kings  whom  they  held  in  fubjedlion. 

The  extravagant  pafllon  of  the  nation  for  Pepin's 
family  went  fo  far,  that  they  chofeone  of  his  grand* 
Ions  who  was  yet  ||  an  infant  for  mayor  ^  and  put 
him  over  one  I>agobert^  that  is  one  phantom  over 
another. 

*  Sedemque  UU-  ngukm  fuh  fua  iitiom  tomc^.     Ibid,  anno 
719- 
+  Ex  tkrwico  Centulenfif  Kb.  «.  utrelp^ttfa  ^4t  trai  ttUQusnfil 

fmnujufiuexfuwutlutpotefiatereideret.  ^ 

\  Annalt  of.  Metz,  anno  691.     Anno  princxfatus  Fippinifuper 

Thtwifnatm AnnaU   of  FuM,  or  of  Lsvurifiiain*  Pipptnus 

duxFrancarum  obtinuit  regum  FraocermHk  per  annas  27.  cum  rtgibus 
JlnfuhieSis. 

I  Pofthstc  neuehaldus  fiius  ejus  (GrmoaUi)  panvulas  m  Uc0 
ipfuj,  cum  pr^tdi£io  re^e  Dagoberto^  major  domus  paiatii  effedus  eft. 
Xf»e  anonymous  continuator  of  Fredegarius  in  the  ytar  7 14.  cbap. 
104. 


^\:!t:i^  CHAP. 
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Of  the  great  Offices  and  Fief T  under  the  Mayors 
of  the  Palace. 

THE  mayors  of  the  palace  were  far  from  re-  Boot 
viving  the  precarioufnefs  of  pofts  andem-chMij. 
ployments ;  for  indeed  their  power  was  owing  to 
the  protedlion  which  in  this  refpedk  they  had  grant- 
ed to  the  nobility.  Hence  the  great  offices  were 
continued  to  be  given  for  life,  and  this  yfagc  was 
every  day  more  firnrily  eftablifhed. 

But  I  have  fome  particular  refle<5kions  to  make 
here  in  refpeft  to  fiefs:  and  in  the  firft  place  I  do 
not  queftion  but  mod  of  them  became  hereditary 
from  this  time. 

In  the  treaty  of  Andeli  (  ),  Gontram  and  his{"5^«^' 
nephew  Childebert  engage  to  maintain  the  dona-  gory  of 
tions  made  to  the  vaffals  and  churches  by  the  kings  ^l"^^^ 
his  predeceflbrs  -,  and  leave  is  given  to  the  *  wives,  See  ahb 
daughters  and  widows  of  kings,  to  difpofe  by  will  omo' 
and  in   perpetuity  of  whatever  they  hold  of  the  thariu*  ri. 

y  in  the  year 

exchequer.  615.  art. 

Marculfus  wrote  his  formularies  at  the  time  ^)  '^;^, 

^  '  (0)  See 

or  the  mayors.     We  find  feveral  f  in  which  the  the  i4tb 

kings  rhake  donations   both  to  the  perfon   and  to  ^"f^  ^f 

his    heirs:    and    as  the  formularies  reprefent  the  the  firft 
I  book. 

•  Vt  fi.  quid  de  rigris  fifcalibus  'vel  fpeciebus  atque  prafidk  p^o  ar» 

bttrii  fui'*volui.tatefccc>-e  aut  cuiquam   conjerrt  voluerint,  fixajiabi* 
Utate  perpetuo  conferijetur. 

f  See  the  14th  fcrmuKi  of  the  firft  book,  which  is  equally 
appikable  to  x\\t  fifc.il  eltates  given  dire6Hy  and  in  perpetuity, 
or  given  at  firft  3S  a  b^^nefice,  and  afterwards  in  perpetuity:  Si- 
cut  ^  tilo  aut  fitfifco  7::jtrQ  ;uit  pofjfjfa.     See  alfo  tie  i7tb  formula, 

com- 
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Book  common  aftions  of  life,  they  prove  that  part  of 
Chap.  7.  ^^  fi^^^  ^^^^  become  hereditary  towards  the  end 
of  the  firft  race.  They  were  far  from  having  in 
thofe  days  the  idea  of  an  unalienable  demtfne-,  this 
is  a  modern  thing,  which  they  knew  neither  in 
theory  ftor  praftice. 

In  proof  hereof  we  (hall  prefently  produce  po- 
Ikive  fadts;  and  if  we  can  point  out  a  time  in 
which  there  were  no  longer  any  benefices  for  the 
army,  nor  any  funds  for  its  fupport-,  we  muft  cer- 
tainly conclude  that  the  ancient  benefices  had  been 
alienated.  The  time  I  mean  is  that  of  Charles 
Martel,  who  founded  fome  new  fiefs,  which  we 
fhould  carefully  diftinguifii  from  thofe  of  the  ear- 
liefrdatc. 

When  the  kings  began  to  make  grants  in  per- 
petuity, either  through  the  corruption  which  crept 
inco  the  government,  or  by  reafon  of  the  confti- 
tution  itfelf,  which  continually  obliged  thofe  prin- 
ces to  confer  rewards;  it  was  natural  they  (hould 
begin  mih  giving  the  perpfetuity  of  the  fiefs,  ra- 
ther than  of  the  counties.  For  to  deprive  them- 
felves  of  fome  acres  of  land  was  no  great  mat- 
ter ;  but  to  renounce  the  right  of  difpcfing  the 
great  offices,  was  divefting  themfclves  of  their 
very  power. 

CHAP.   vrii. 

In  what  Manner   the   fillodial  EJiates   were 
'    changed  into  Fiefs. 

THE  manner  of  changing  an  allodial  ^ftatc 
into  a  fief,  may  be  feen  in  a  formulary   of 
(p)Booki.  ]\/iarculfus  (^).     The  owner  of  the  land  gave  it 

tormulary  ^  '   , 

13.  -  to 
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%o  the  klng^  who  reftored  it  to  the  donor  by  y^^j  B  a  9  n 
of  ufufruit,  or  benefice,  and  thea  the  latter  noaw-  ci^,^!* 
nated  his  heirs  to  the  king. 

In  order  to  find  out  the  reaibns  which  induced 
them  thus  to  change  the  nature  of  the  allodia^  I 
muft  trace  the  fource  of  the  ancient  priWIege*  of 
our  nobility,  a  nobility  who  for  thefe  eleven  cen- 
turies have  been  ready  to  undergo  every  hardship, 
and  to  fpili  their  blood  in  their  coi|ntry's  Jfer- 
vice. 

They  who  were   fcizcd  of  fiefs    enjoyed    very 
great  advantages.     The    compoiition  for  the  in* 
juries  done  them   was  greater  than  that  of  free- 
men.    It  appears   by  the  formularies  of  Marcul- 
fuSy    that   it    was  a   privilege  belonging  to  the 
king*s  vaflal,  that  whoever  killed  him  (hould  pay 
a   compoGtion  of  fix    hundred  fous.     This  pri- 
vilege was  eftabliflied  by  the  Salic  law  Q),  and  by  ('')Tit.44. 
that  of  the  Ripuarians  ('')•,  and  while  thefe  twOtUe^e^ 
laws  ordained  a  compoGtion  of  fijc  hundred  fou^6^-§it- 
for  the  murder  of  the  king's  vaffal,  they  gave  but  h".  ^    • 
0  two  hundred  fous  for   the  murder  of  a  pcrfonf.^^*^-?Jr 
freeborn,  if  he  was   a  Frank  or  Barbarian   living  tivcUwgf 
under  the  Salic  law  ;    gnd  only   a  hundred  f'^r  4  arfa^s^ttt 
Roman.  7-  ?nd  the 

This  was  not  the  only  privilege  belonging  to  the  tit/ 44.^^ 
king's  vaflals.    Wiien  (^)  a  man  was  fumraoned  in  ^^^' '» 
court,  and  did  not  make  his  appearance,  nor  obey  o  sai'ic 
the  judges  orders,  he  was  appealed  before  the  king;  ^^"^^  ^j* 
and  if  he  perGfttd   in   his  contumacy,   be  was  ex- 
cluded from  *  the  Royal  protection,  and  no  one 
was  allowed  to  entertain  him,  or  even  to  give  hinj 

•  Ext^a  fermwem  rsgis.    Salic  law,  tit.  59,  and  76, 

a  morfcl 
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Boot   a  morfel  of  bread.     Now  if  he  was  a  perfonof  an       ' 
Chap,  s!   ordinary  condition,  his  goods  C)  were  confifcaced; 
(u)ibid.    but  if  he  was  the  king's  vaflal^  they  were  not  (*). 
(«)  ibid.  *  The  firft  by  his  contumacy  was  difcmcd  fufEcitncly 
TJ|l"J^j^'*conviftcd  of  the  crime,   the  fecond  was  not;  the 
tit.  56,      former  (0  for  the  fmallcft  crimes  was  obliged  to 
(^)lbid.    undergo  the   trial  by  boiling  water^  the  latter  (*) 
tit.76.§i.  ^jis  condemned  to  this  trial  only  in  the  cafe  of 
(>)ibid.    murder:    In  fine,  the  king's  vaflal  (*)  could  not 
^^  1  •  **•  be  compelled  to  fwear  in  court  againft  another  vaf- 
fal.     Thefe  privileges  augmented  daily,  and  the 
I*)  Apud  capitulary  of  Carlomannus  (**)  docs  this  honour  to 
pSaTitim,  ^^^  king's  vaffals,    that  they  (hall  not  be  obliged 
in  the  year  to  fwear  in  perfon,  but  only  by  the  mouth  of  their 
4,and'^ii.  own  vaflals.      Befides,  when  a  perfon   who   had 
thefe  honours    did  not  repair  to    the  army,  his 
punilhment  was  to  abftain  from  fle(h-meat   and 
wine  as  Mong  as  he  had  been  abfent  from  the  fer- 
(«)  Capi-  vice ;  but  a  freeman  (')   who  neglefted  to  follow 
Cbarfc-     ^'^^  count  was  fined  *  fixty  fous,  and  reduced  to  a 
main,  in    ftate  of  fervitude  till  he  paid  it. 
•11.  art.        It  is  very  natural  therefore  to  think  that  thole 
I,  and  3,  Franks  who  were  not  the  king's  vaffals,  aqd  much 
more  the  Romans,  became  fond  of  entering  into 
the  ftate  of  vaffalage;    and  that  they  might   not 
be  deprived  of  their  demefnes,  they  devifed   the 
ufage  of  giving  their  allodium  to  the  king,  of  re- 
ceiving it  from  him  afterwards  as  a  fief,  and  of 
nominating  their  heirs.   This  ufage  was  continued, 
and  took  place  efpecially  during  the  times  of  con- 
fufion   under  the  fecond  race,    when  every   man 
being  in  v/ant  of  a  proteftor,  was  dcfirous  toincor- 

^  ^  Herihanmtm, 

porate 
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porate  himfelf  with  ^  the  other  lords,  and  to  enter  Booc 
as  it  wcrcj  into  the  feudal  mcnarchy,  bccaufe  thcch^fil 
political  no  longer  exifted^ 

This  continued  under  the  third  race,  as  we  findb/ 
feveral  ^f*  charters;  whether  they  gave  ihtitnllodium^ 
and  refumed  it  by  the  fame  a<5t*,  or  whether  it  was 
declared  an  allodium^  and  aftewards  acknowledged 
as  a  fief.     Thefe  were  called /f^  af  refumption. 

This  does  not  imply  that  thofe  who  were  feized 
of  fiefs  adminiftered  them  with  prudence  and  oeco- 
nomy ;  for  though   the  freem«n  grew  dcfirous  of 
being  poffeded  of  fiefs,  yet  they  managed  this  fort 
of  eftates  as  ufufruirs   are  managed  in  our  days. 
This  is  what  induced  Charlemain,  the  moft  vigilant 
and  attentive  prince  we  ever  had,  to  make  a  great 
many  regulations  [),  to  hinder  the  fiefs  from  being  LpituUry 
degraded  in  favour  of  allodial    cftates.      It  proves  ^^ theycar 
only  that  m  his  time  meat  benefices  were  (till  only  io.andthe 
for  life,  and  confequently  that  they  took  more  care  JuJ^ary^of 
of  tht  allodia  than  of  the  benefices;  but  it  is  no  the ye«r - 
argument  that  they  did  not  chufc  rather  to  be  the  j^^he^Ja 
king's  bondmen  <han  freemen.      They  might  have  <^apitulary 
reafons  for  difpofing  of  a  particular  portion  of  a  «,  art  49* 
fief,  but  they  were  not  willing  to  be  dripped  even  ^^^'^^\ 

of  their  dignity.  '  of  the  year 

I  know  likewife  that  Charlemain  complains  in  a  ^"^jj^e  ^a- 
certain  capitulary  (•*)  that  in  fome  places  there  were  pitularyof 
people  who  gave  away  their  fiefs  in  property,and  re-  yy^f^t. 
deemed  them  afterwards  in  the  fame  manner.  But  I  »9-  «"<} 
do  not  fay,  that  they  were  not  fonder  of  the  property  tufary^f 

Lewis  the 
*  Son  infirmis  reliqtiit  haredibus^  fays  tambirt  a.  Andres  in  Du  Pious,  in 
Cange,  on  the  word  alodis,  the  year 

t  Sec  thofe  quoted  by  Du  Can^c,  in  the  word  alodis,  and  thofe  ]l?^^V'^' 
produced  by  Gallaod.  in  his  treaciiie  of  allodial  lands,  page  14.  ^  \  ^J^^ 
and  the  following..  S^hofthe 

**  ,         vear  8o6. 

I  than  ift.  8. 
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Book  than  o£  the  ufufiruic;  t  mean  only,  that  when  they 
Cj^^    could  conTCrt  an  gilodium  into  a  fief,  whicii  was  to 
defcend  to  their  heirs,   and  is  the  cafe  of  the  for- 
mulary above- mentioned)  they  had  very  great  ad- 
vantages in  doing  it. 

CHAP.       IX. 

How  the  Church-lands  were  converted  into  Fiefs. 

THE  ufe  of  the  fifcal  lands  fhould  have  been 
only  to  fcrveas  a  donation,  by  which  the  kings 
were  to  encourage  the  Franks  to  undertake  new  ex- 
peditions, and  by  which  on  the  other  hand   thefe 
fifcal  lands  were  increafed.     This,  as  I  have  al- 
ready obferved,  was   the  fpirit  of  the  nation ;  but 
thefe  donations  took  another  turn.     There  is  ftill 
(c)  inGre- extant  (')  afpcechofChilperic,  grandfonofClovis, 
?ottrs^     in  which  he  complains  that  almoft  all  thefe  lands 
hfwk  vi.    had  been  already  given  away  to  the  church.  Our  ex^ 
chftp^.4^-  chequer^   fays  he,  is  impoverijhedj  and  our  riches  are 
transferred  to  the  clergy  *  ;  none  reign  now  but  hijhops^ 
who  live  in  grandeur^  while  ours  is  quite  edipfed. 

This  was  the  reafon  that. the  mayors,  who  durft 
not  attack  the  lords,  dripped  the  churches;  and 
one  of  the  +  motives  alledged  by  Pepin  for  entering 
Neuftria,  was  his  having  been  invited  thither  by 
the  clergy,  to  put  a  ftop  to  the  encroachments  of 
the  kings,  that  is,  of  the  mayors,  who  deprived  the 
church  of  all  her  poffeflions. 

*  This  is  what  induced  him  to  annul  the  teftaments  made  in  fa- . 
vour  of  the  clergy,  and  even  the  donations  of  his  father  \  Gon- 
tram  re-eftabli(hed  them,  and  even  made  new  donations.  Gre- 
gory of  Tours,  bcokvii.  chap.  7. 

+  See  the  annals  of  Metz,  year  687.  Excitor  imprmis  querelis 
jQcerdotum  &  fer*voruni  Deiy  qui  me  f^pptw  adiirunt  uSfrofublaiis  in* 
ju/iipatrimoniis^  &c. 

The 
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The  mayprs  <rf  Auftrafia,  that  ts  the  famrly  of  the  ^^xi* 
Pepins,  had  behaved  towards  the  clergy  with  riiore  Chap.  9/ 
moderation  than  thofe  of  Neuftria  and  Burguidy. 
This  i%  evident  frffoi  our  chroiiicfes  (^),  in  which  we  (0  Sc«  the 
fee  the  monks  perpetually  extolling  the  devotion  ^^^l  ®^ 
and  liberality  of  the  Pcpins,    They  themfclvcs  had 
been  poflefled  of  the  firft  places  in  the  church. 
One  crow  does  not  pult  out  the  eyes  of  another  5  as  (*)  C'  in  Gre- 
.Ghilperic  faid  to  the  bifhops.  Tours. 

Pepin  fubdued  Neuftria  and  Burgundy  v  but  as 
his  pretence  for  deftroying  the  mayors  and  kimgp 
was  the  grievancies  of  the  clergy,  he  could  not  ftrip 
the  latter,  without  afting  contrary  to  his  owa  de- 
claration, and  (hewing  that  he  macle  a  jeft  of  the 
nation.  However,  the  conqueft  of  tNvo  great  king- 
doms and  the  deftrudtion  of  the  oppofite  party, 
^flPorded  him  fuffictent  nuqans  of  fatisfyihg  his  ge- 
nerals. 

Pepin  made  himfclf  mafter  of  tlie  monarchy, 
by  .proteding  the  clergy  5  his  fon  Charles  Martel 
could  not  maintain  his.  power,^  but  by  opprefling 
them.  This  prince  finding  that  part  of  the  regal 
and  fifcal  lands  had  been  given  either  for  life,  or  in 
perpetuity  "to  the  nobility,  and  that  the  church  by 
.  receiving  bbth  from  rich  and  poor,  had  acquired  a 
great  part  even  of  the  allodial  eftates,  he  rcfblved 
to  ftrip  the  clergy  ;  and  as  the  fiefs  of  the  firft  di- 
vifion  were  no  longer  in  being,  he  fqrrried  a  f§- 
cond  *.  He  took  for  himfelf  and  for  his  officers 
the  church-lands,  and  the  churches  themfclves  : 
thus  he  remedied  an  evil  which  differed  fromi  ordi- 

•  Karotus  plurima  juri  eccJeJicftiao  detrahifts  fr^t^iafifco  fpdaint^ 
m,  dffftiie   milUikns  iii/pertivii.     Ex   Cluonaoo  Cejuuienfi,.  lib- 

a. 
Vol.  II.  I  i  nary 
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^^j"^   nary  difcafcs,  a$  its  extremity  rendered  it  the 
Chap.  10.  eafy  to  cure. 


more 
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Riches  of  the^Qergy. 

SO  great  were  the  donations  tnadc  to  the  clergy, 
that  under  the  three  races  of  our  princes  they 
muft  have  feveral  times  received  the  ful!  {property 
of  all  the  lands  of  the  kingdom.  But  if  our  kings, 
the  nobility  and  the  people,  found  the  way  of 
giving  them  all  their  eftates,  they  found  alfo  the 
method  of  getting  them  back  again.  The  fpirit 
of  devotion  eftabililhed  a  great  number  of  churches 
under  the  firft  race  ;  but  the  military  fpirit.  wa?  the 
caufe  of  their  being  given  away  afterwards  to  the 
foJdiery,  who  divided  them  amongft  their  chil- 
dren. What  a  number  of  lands  muft  have  then 
been  taken  from  the  clergy's  menfalia !  The  kings 
of  the  fecond  race  opened  their  hands,  and  made 
new  donations  to  them  :  but  the  Normans,  who 
came  afterwards,  plundered  and  ravaged  all  before 
them,  wreaking  their  vengeance  chiefly  on  the 
priefts  and  monks,  and  devoting  every  religious 
houfe  to  deftrudion.  For  they  charged  thofe  ec- 
clefiaftics  with  the  fubverfion  of  their  idols,  and 
with  all  the  oppreffive  meafures  of  Charleraain, 
by  which  they  had  been  fuccelTively  obliged  to  take 
fhelter  in  the  north.  Thefe  were  animofities  which 
the  fpace  of  forty  or  fifty  years  had  not  been  able 
to  obliterate.  In  this  fituation  what  a  lofs  muft 
the  clergy  have  fuftained  1  There  were  hardly  eccle- 
.\  fiaftics  left  to  demand  the  eftatcs  of  which  they  had 

been 
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been  deprived. .  There  remained  therefore  for  (he  Book 
religious  piety  of  the  third  race,  foundations  enough  chap,  i©. 
to  make,  and  lands  to  beflx)w.  The  opinions  which 
were  broached  and  fpread  in  thofe  days,  would  have 
deprived  the  laity  of  all  their  eflatcs,  if  they  had 
been  but  honeft  enough.  But,  if  the  clergy  were 
aftuated  by  ambition,  the  laity  were  not  withqut 
theirs  ^  if  dying  perfons  gave  their  eftates  to  the 
church,  their  heirs  would  fain  refume  them.  We 
meet  with  continual  quarrels  between  the  lords  and 
the  biftiops,  the  gentlemen  and  the  abbots^  and  .. 
the  clergy  muft  have  been  very  hard  prefled^  fince 
they  were  obliged  to  put  themfelves  under  the  .pi-o^ 
tedion  of  certain  lords,  who  granted  them  a  mo- 
mentary defence,  and  afterwards  joined  their  op- 
preflTors. 

But  a  better  adminiftration  having  been  efta- 
bliftied  under  the  third  race^  gave  the  clergy  leave 
to  augment  their  polleffions ;  when  the  Calvinifts 
ftarted  up,  and  having  plundered  the  churches, 
they  turned  all  the  facred  plate  into  fpecie.  How 
could  the  clergy  be  fure  of  their  eftates,  when  they 
were  not  even  (afe  in  their  perfons  ?  They  were 
debating  on  controverfial  fubjefts,  while  their  ar-  .  ,  . 
chives  were  in  flames.  What  did  it  avail  them  to 
demand  back  of  an  impoverifhed  nobility,  thofe 
eftates  which  were  no  longer  in  the  poffeffion  of 
the  latter,  but  had  beea.  cpaveyed  into  other  hands 
by  different  mortgages.  The  clergy  have  been 
long  acquiring,  and  have  often  I'efunded,  and  ftill  _ 
there  is  no  end  of  theif  acquifitions. 


I  i  2  CHAP. 
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C  H  A  P,    XI. 

State  g/*  Europe  at  the  time  oJQ>Mx\t&  Martel* 

r 

»Sr    /^^^""^^s  MarteU  ^ho  undertook  to  ftrip   the 

Chap.  IX.  ^-^  clergy,  found  himfelf  in  a  moft  happy  fitua- 

tton.    He  was  both  feared  and  beloved  by  the  fbi- 

diery  •,    whofe  intereft  he  promoted,  having  the 

pretence  of  the  war  againft  the  Saracens.     He  was 

0)Sectbetjated  indeed  by   the  clergy,    but  (*)  he  had  no 

J|J^4?  °^  "^d  of  their  afliftance.     The  pope,  to  whom  he 

was   ncceflary,    ftretched  out    his  arms  to  him. 

Every  one  l^nows  the  famous  ♦  embafly  he  received 

from  Gregory  III.     Thefe  two  powers  were  ftriftly 

united,    becaufe  they  fopported  each  other  r  the 

pope  flood  in  need  of  the  Franks  to  alfift  him  a-i 

gainft  the  Lombards  and  the  Greeks ;   the  Franks 

had  occafion  for  the  pope,  to  fervc  for  a  barrier 

againft  the  Greeks,  and  to  embarrafs  the  Lombards. 

It  was  impoflible  therefore  for  the  enterprizc  of 

Charles  Martel  to  mifcarry. 

S.  Euchcrius,  bifhop  of  Orleans,  had  a  vifion 

which  frightened  all  the  princes  of  that  time. .    I 

(0  Aniio   (halt  produce  on  this  occafion  the  letter  (*=)  written 

Carirra'-"    l>y  ^he  bilhops  aflembled  at  Rheims  to  Lewis  king  of 

num ;  Ba-X5ermany,  who  had  invaded  the  territories  of  Charles 

luziuss  ,       ^    ,,.-/-     .  .11         .  .     ^    ,        , 

edition,  the  Bald :  becaufe  it  will  give  us  an  innght  into 
torn.  I.  jj^g  fituation  of  things  in  thofe  times,  and  the  tem- 
(d)  Ibid,    per  of  the  people.     They  fay  (*),  **  That  S.  Eu- 

art.  7.  pag.  * 

*  Epiftolam  quoque,  dtcreto  Romanorum  priaci^umy  fihi  prseS^MS 
fraful  Gregorius  rmferaU  quod  fife  popidus  Romanus  relida  imperata" 
ris  dominatione^  adfuam  (Ufenfiontm  &  invi^am  cUm^ntiam  ccuver* 
tere 'uoluijfit.  ^nnals  ofMetz,  year  741.  Eo  pa^g  patrate,  ut  a 
jflrt^fu  ifftperatorii  rtcederet.    Fredegarius. 

cherius 


6  F    L  A  W  S.  485 

*"*  thcriUS  having  been  fnatched  Up  mt6  hea'veh,  ^xxxt^ 

**  faw  Charles  Martel  tormiented  in  the  bottom  of  Chap.  I's* 

•*  hell  by  order  of  the  faints,  who  arfe  to  fit  with 

•*  Chrift  at  the  lall  judgment ;  that  he  had  been 

**  condemned  to  this  punilhment  before  his  time, 

*'  for  having  ftript  the  church  of  her  pofleffions, 

•*  and  thereby  charged  hirtifelf  with  the  fins  of  all 

•*  thofe  who  founded  thefe  livings ;  that  king  Pe- 

**  pin  held  a  council  upon  this  occafion,  and  had 

**  ordered  all  the  church-lands  he  could  recover  to 

**  be  rcftoted ;  that  as  he  could  get  back  only  a 

"  part  of  them,  becaufe  of  his  difputes  with  Fai- 

*^  frSy  duke  of  Aquitainey    he   iflued   cut  letters 

^*  called  precaria  *  for  the  remainder^  arid  made  a 

"  law  that  the  laity  Ihould  pay  a  tenth  part  6f 

**  the  church  lands  they  poflTefled,  and  twelve  d6- 

•*  niers  for  each  houfe ;  that  Charlemaih  did  n6t 

•^  give  the  church-lands  i#ay ;  on  the  contrary,    ' 

**  that  he  publilhed  a  capitulary,  by  which  he  ell- 

*'  gaged  both  for  himfelf  and  for  his  fucceflbrs  nd- 

*•  ver  to  make  any  fuch  grant ;  that  all  they  fay  is 

'•  committed  to  writing,  and  that  a  great  many  of 

**  them  heard  the  whole  related  by  Le^Vis  the  De- 

*'  bonnaire,  the  father  of  thofe  two  kings.** 

King  Pepin's  regulation,  ftientioned  by  the  bi- 
(hops,  was  made  in  the  council  held  at  Leptines  (^)  C)  in  the 
The  church  found  this  advantage  in  it,  that  fuch  as  fcVtht^^' 
had  received  thofe  lands,  held  them  no  longer  but  5*^ J>«>fc 

'  ^  of  the  ca- 

pitularlel 
•  precaria,  quod  precibus  utendum  cbnceditttrf  fays  Cujas  in  his  art.  3. 
notes  upon  the  firft  book  oF  fiefs.    I  find  in  a  diploma  of  king  6a1uziiu't 
Pepin,  dated  the  3d  yeSr  of  his  reign,  that  the  prince  was  not  edition, 
the  firfl  who  eftablidied  thefe  precana  \  he  cites  one  made  by  the  pag  815. 
mayor  Ebroin,  and  continued  after  his  time.    See  the  diplonia 
of  the  king,  in  the  5th  torn,  of  tht  hiftoriani  of  France  by  the 
Benedi^ins,  art.  6. 

I  i  3      ;  in 
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xxxi^  in  a  precarious  manner ;  and  moreover 'that  /he  re- 

Cbap.  11.  ceived  the  tythe  or  tenth  part  and  twelve  deniers 

for  every  houfe  that  had  belonged  to  her.  But  this 

was  only  a  palliative,  which   did  not  remove  the 

diforder. 

Nay  jt  met  with  oppofition,  and  Pepin  was  ob* 

^'f  \?**    Hged  to  make  another  capitulary  (^),  in  which   he 

in  the    '  eivjoins  tnofe  who  held  any  of  thofe  benefices  to  pay 

year  736,  ^j^j^  ^yj-hg  and  duty,  and  even  to  keep  up  the  houfes 

belonging  to  the  biftiopric  or  monaftery,  under  the 

penalty  of  forfeiting  thofe  poffcflions,    Charlemain 

*  renewed  the  regulation  of  Pepin. 

That  part  of  the  fame  letter  which  fays,  that 
Charlemain  promifed  both  for  himfelf  and  for  his 
fiicceflbrs,  never  to  divide  again  the  church-lands 
among  the  foldiery,  is  agreeable  to  the  capitulary  of 
this  prince,  given  at  Aix  la  Chapelle,  in  the  year 
803,  with  a  view  of  removing  the  apprehenfions  of 
the  clergy  upon  this  fubjedt.  But  the  donations  al- 
ready made  were  ftill  in  force  f.  -  The  bifhops 
very  juftly  add,  that  Lewis  the  Debonnaire  followed 
the  example  of  Charlemain^  and  did  not  give  away 
the  church  lands  to  the  foldiery. 

And  yet  the  old  abufes  were  carried  to  fuch  a 
(«^)Sec  the  pitch,  that  thQ  laity  under  the  children  ("*)  of  Lewis 

confiitu- 
tion  bf 

Lotharius  •  See  bis  capitulary  in  the  year  803,  given  at  Worms  Balu- 
I.  in  the  zius^s  edition,  pag.  411.  where  he  regulates  the  precarious  con* 
law  of  the  traft}  and  that  of  Frankfort,  in  the  year  794,  pag.  %6y.  art.  a4. 
I^mbards  in  relation  to  the  repairing  of  the  houfes  j  and  that  of  the  year 
book  iii,  Soo.  pag.  330. 
law   I    & 

*  ^       t  As  appears  by  the  preceding  note,  and  by  the  capitulary  of 

**  Pepin  king  of  Italy,  where  it  fays,  that  the  king  would  give  the 

monafteries  in  fief  to  thofe  who  would  fwear  allegiance  for  fiefs  : 
it  is  added  to  the  law  of  the  Lombards,  book  iii.  tit.  1.  ^  30^  and 
to  the  Salic  laws,  cbUe^tioa  of  Pepin^s  laws  in  £chard«  pag.  195, 
tit.  %6,  art.  4. 

the 
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tbc  Dcbgnnairc  preferred  ecclefiaftics  to  benefices,    ^xxi*^ 
or  turned  them  out  of  their  livings,  without  the  Chap.  12. 
confent  *  of  the  biftiops,^     The  benefices  (**)  werc(")  i^id. 
divided  amongft  the  next  heirs,   and  when  they      ' 
were  held  in  an  indecent  manner,  the  bifliops  (°)  (•)  ibid, 
had'  no   other  remedy  left  than  to  remove   ih«. 
relics. 

By  the  capitulary  (^)  of  Compiegne,  it  is  en-  (p)  Given 
afted,  that  the  king's  commiffary  Ihall  have  a  right  y^3r*of* 
to  vifit  every  monaftery, -together  with  the  bi (hop,  the  reign 
by  the  confent,  and  in  prefence  of  the  perfon  who  the  Bald, 
holds  it;  and  this  fhews  that  the  abufe  was  gc-^J^g^'^y^f 
nerai.  Juzius's 

Not  that  there  were  laws  wanting  for  the  refti-  pagj^'*-^ 
tution  of  the  church  lands*      The  pope  having 
reprimanded  the  biihops  for  their  negleft  in  regard 
to  the  re-cftabli(hment  of  the  monafteries,  they 
wrote  to  Charles  the  Bald  {^]  that  they  were  notC)^^^^- 
afFcfted  with  this  reproach,  becaufe  they  were  not  B7ftotium, 
culpable;  and  they  reminded  him  of  what  had  beien^^«  »^^*^ 
promifed,  refolved,  and  decreed  in  fo  many  national  charlcs 
affemblies.     Accordingly  they  quoted  nine.  -^t^^^ear 

Still  they  weht  on  difputing;  till  the  Normans  856,  Ba- 
came  and  made  them  all  agree.  .Edition* 

,  pag,  7*- 

C    HAP.     XIL 

EJlabliJhment  of  tJie  Tithes. 

Tn  H  E  regulations  made  under  king  Pepin  had 

■*■     given  the  church  rather  hopes  of  relief,  than* 

effe(5bually  relieved  her;  and  as  Charles Martel  foUnd 

all  the  landed  cftiates  of  the  yngdom  in  thjc  hands 

*  Cum  conjiiie  &  confenfu  ipjius  qui  locum  retimt* 

I  i  4  of 


/ 


/ 
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^xxi*^  cff  the  clfcrgy,  Charlcmain  fouAcl  dl  thft  tliarch 
Chap,  It.  lands  in  the  hands  of  the  foldierjr.     The  lattct 
could  not  be  compelled  to  reftbrt  a  voluntary  dos- 
nation ;  and  the  circumftantes  of  that  time  ren- 
dered the -thing  ftill  rnore  impfa(SHeabl6  than  it 
feemcd  to  be  of  its  own  nature.     On  jthe  other 
band,   chriftianity  ought  not  to  have  been   loft 
for  want  of  minifters  *,   churches,   and  inftruc- 
tion. 
This  was  the  reafon  of  Charlen^ain^s  eftablifhing 
(f)La#     (<)  the  tithes,  a  new  king  of  property,  which  had 
Ldm-       t^'s  advantage  in  favour"  of  the  clergy,   that  as 
bards,      ii^Qy  ^cre  given  particularly  to  th«  church,  it  was 
tk.  s.\'i  eafier  in  proccfs  of  time  to  know  when  they  were 
**^*-      ufurpcd. 

Some  have  attempted  to  make  this  eftabliihmcnt 
,  of  an  earlier  date  %  but  the  authorities  they  pro- 
dCKTe  feem  rather,  t  think,  to  prove  the  contrary. 
The  eonftitution  of  Clotharius  -f-  fays  only  that 
they  fhall  not  faife  certain  ^  tithes  on  church-lands : 
fo  far  then  was  the  church  from  exafting  tithes  at 

*  Inf  the  civil  wars  which  broke  out  at  the  titae  of  Charles 
^4artd»  the  lands  belooging  to  the  Cluirch  of  Rheims  were  given 
'away  to  laymen  5  the  clergy  ivste  hft  to  Jhift  as  nuell  as  they  c^uUt^ 
fays  the  life  of  Remigius,  Surius,  torn,  iv  pag.  279. 

f  It  is  that  on  which  I  have  defcantetl  in  the  4th  chapter  of  this 
book,  and  which  is  to  be  found  in  Baluzius's  edition  of  the  capi- 
tularies>  torn.  1.  art.  11.  pig.  9. 

X  Agraria  &  pa/cuaria  *vel  decimas  porcorum  eccUJi/f  concedimus^ 
iia  aut  aQor  out  detimator  in  rebus  ecclejipe  nullus  accedat.  The 
eapitulary  of  Charlemain  in  the  year  800.  Baluziors  edition, 
]^ae.  536.  explains  extremely  well  what  is  meant  by  that  fort  of 
tithe  from  which  the  church  is  exempted  by  Clotharius ;  it  was 
the  tithe  of  the  fwine  which  were  put  int<>  the  kin^>  forefts  to 
fatten ;  and  Charlemain  enfoins  his  judgeil  to  pay  it,  as  well  as 
other  people,  in  order  to  (et  ^n  example  :  it  is  plain^  that  this  was 
H  ri|;bt  pf  feigniory  or  oeconomy • 
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that  time,  that  its  whole  ptctenfion  ^Vas  t6  be  M-  ^xx»* 
cmpted  from  paying  them.  The  fccohd  council  (^)  chap.  n. 
of  Macon,  which  wa^  held  iti  585,  and  ordain^  (c)  CdMMM 
the  payment  of  tithes,  fays  indeed  that  they  were  J;  '^^^^ 
paid  in  ancient  times;  but  It  fays  alfo,  that  the^^*»  ^w^«- 
cuftom  of'paying  them  was  then  abollflied,  GaJfeT 

No  one  queftions  but  that  the  clergy  opened  the  •^J^^^*' 
Bible  before  Charlemain*s  tim^  and  preached  the  muM. 
gifts  and  offerings  of  the  Leviticus.     But  I  dare 
lay,  that  before  that  prince's  reign,  though  the 
tithes  might  have  been  preached  up,  they  were 
never  eftabiifhed. 

1  took  notice  that  the  regulations  made  undei 
king  Pepin  had  fubjefted  thofe  who  were  feizefd  of 
church-lands  in  fief,  to  the  payment  of  tithes,  and 
to  the  repairing  of  the  churches.  It  was  a  great 
point  to  oblige  by  a  law,  whofe  equity  could  not 
be  difputed,  th^  principal  men  of  the  nation  to  fet 
the  example. 

Charlemain  did  more  •,  and  we  find  by  the  capa- 
tulary  {^)  de  VilHs^  that  he  obliged  his  own  demef-  {})  Art.  6. 
fies  to  the  payment  of  the  tithes:   this  was  ftill  ^^^{^^^'^ 
more  ftriking  example.  pttg- 13*- 

But  the  commonalty  are  rarely  influenced  by  gj^en  in 
example  to  facrifice  their  interefts.     The  fyriod  ♦'^^  T«a^ 
of  (')   Frankfort  fufniftied  them  with  a  more  co-  (I)  mid 
gent  motive  to  pay  the  tithes.     A  capitulary  was  ^harte- 
made  in  that  fynod,  wherein  itis  faid,  that  in  the  wain,  iii 
laft  *  famine  the  fpikes  of  corn  were  found  to  con-  Ig!/***^ 
tain  no  feed,  the  infefti^l  fpiritS  having  devoured  it 
all,  and  that  thofe  fpirits.had  been  heard  to  re- 

*  Bxperimento  enim  dldichnus  in  wmo .  quo  ilia  'uaUda  famit 
ii^repjit^  ebuUire  *vafuas  iinnonas  a  damomffu^  den^^raXas^  Sf  *uo€$s 
txprobrationis  auditasy   &c.      Baluzius's  edition,  pag.   %Sj.  art. 

proach 
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^^J^  preach  them  with  not  having  paid  the  tithes ;  in 
Chap.  It.  cooiequence  of  which  it  was  ordained  that  all  thofe 
who  were  feized  of  church- lands,,  fhould  pay  the 
tithes;  and  the  next  conicquence  was  that  the  ob- 
ligation extended  to  all. 

Charlemain's  projed  did  not  fucceed  at  firft; 

for  it  fcemed  too  heavy  a  burthen  *.  The  payment 

of  the  tithes  among  the  Jews  was  conned^ed  with 

the  plan  of  the' foundation  of  their  republic ;  but 

here  it  was  a  burthen  quite  independent  of  the 

other  charges  of  the  eftablilhraent  of  the  monar- 

{k)Aroongchy.     We  find  by  the  regulations  (^)  added  to  the 

that  of     l^w  of  the  Lombards  the  difficulty  there  was  in 

lotbaritts  caufing  the  tithes  to  be  accepted  by  the  civil  laws ; 

tit.  3.  '    and  as  for  the  oppofition  they  met  with  before 

chap.  6.    jj^gy  Yfcrc'  admitted  by  the  ecclefiaftic  laws,  we 

may  eafily  judge  of  it  from  the  different  canons 

of  the  councils. 

The  people  confented  at  length  to  pay  the  tithes, 
upon  condition  that  they  might  have  a  power  of 
redeeming  them*.  This  the  conftitution  of  Lewis 
C)  In  the  the  Debonnaire  (0,  and  that  of  the  emperor  Lo- 
Irur.^fn  tharius  (")  his  fon,  would  not  allow. 
BaluziiM  The  laws  of  Charlemain,  in  regard  to  the  efta- 
pag.'66*3.  blifliment  of  tithes,  were  a  work  of  neceffiry,  not 
(«»)  In  the  Qf  fup^j.{titiQjj .  a  work  in  fliort,  in  which  religion 
Lombardf  only  was  concerned. 

titf  1.  i  g.  ^'^  famous  divifion  of  the  tithes  into  four  parts, 
for  the  repairing  of  the  churches,  for  the  poor, 
for  the  bifliop,  and    for  .  tl^e  clergy,    manifeftly 

•  See  among  the  reft  the  capitulary  of  Lewis  the  Debonnaire, 
in  tbe  year  829.  Baluzius^s  edition,  pag.  663.  againft  thofe  who 
to  avoid  payfngtithes  neglefted  to  cultivate  the  lands,  &c'art.  5. 
Nonis  quidem  &f  Jeeimis^  undi  fif  geniior  nofier  it  nos  frequenter  in 
diverjit  flatituf  adnumtkntmfecimttr. 

proves 
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proves  that  he  wanted  to  reftore  the  church  to  ^ooc 
that  fixt  and  permanent  ftate  of  which  ftie  had  Ch  ip.  %%. 
been  divefted. 

His  vyill  -f*  (hews  that  he  was  defirous  of  repair- 
ing the  mifchief  done  by  his  grandfather  Charles 
Martel.  He  made  three  equal  (hares  of  his  move- 
able goods ;  two  of  thefe  he  would  have  divided 
each  into  one-and- twenty  parts,  for  the  one-and- 
twenty  metropolitan  churches  of  his  empire ; 
each  part  was  to  be  fubdivided  between  the  metro* 
politan,  and  the  fu(Fragan  bi(hops.  The  remain- 
ing third  he  diftributed  into  four  parts,  one  he  gave 
to  hi^s  children  and  grand- children,'  another  was 
added  to  the  two  thirds  already  bequeathed,  and 
the  other  two  were  afTigned  to  charitable  ufes.  It 
feems  as  if  ha  looked  upon  the  immenfe  donation . 
he  was  making  to  the  church,  lefs.  as  a  religious 
adt,  than  as  a  political  diftribution. 


CHAP.    xiir. 

Of  the  EleSlion  of  Bijhops  and  Abbots. 

AS  the  church  was  grown  poor,  the  kings  re-  (■)  Scctlic 
figned  the  right  of  (")  nominating  to  bifhop-  of^ch'iric- 
ricks  and  other  ecclefiaftic  benefices.  The  princes  raaininthc 
gave  themfelves  lefs  trouble  about  the  ecclefiaftic  i[?e!^a.^Ba. 
minifters ;  and  the  candidates  were  lefs  follicitous  J?!*j"*'s  c- 
in  applying  to  their  authorities.  Thus  the  church  pag.  3V9. 
received  a  kind  of  compenfation  for  the  poirc(rions  eSfa^of 

(he  had  loft.  Lewis  the, 

Pious,  in 

•  It  is  a  kind  of  codicil  produced  by  Eginhard,  and  different  8*4^1^ 
from  the  will  itfclf,  which  we  find  in  Goidaftus  and  fialuziuti       Goldaft. 

Conftit. 
TT  InnperiaU 

Hence  torn.  I. 
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\^J^  Hence  if  Lewis  the  Debonriaire*  left  the  pebple 
fchap.  1^.  of  Rome  in  pofTeflion  of  the  right  of  chufing 
their  popes,  it  was  owing  to  the  general  fpirit  that 
prevailed  in  his  time :  he  behaved  in  the  fame 
manner  to  the  fee  of  Rome  as  to  other  bithop- 
ricks. 

CHAP.    XIV. 
Of  the  Fiefs  of  Charles  Martcl.     • 

I  Shall  not  pretend  to  determine  whether  Charles 
Martel  in  giving  the  church-lands  in  fief^  made 
a  grant  of  them  for  life  or  in  perpetuity.  All  I 
know  is,  that  under  Charlemaih  §,  and  Lotharius 
I  -f*.  there  were  poileflions  oPthat  kind  which  de- 
fended to  the  next  heirs,  and  were  divided  amongft 
them. 

I   find  moreover  that  one  part  of  them  J  was 
given  as  allodia^  and  the  other  as  fiefs. 

I  took  notice  that  the  projprietors  of  the  allodia 

were  fubjeft  to  the  fervice  aH  the  fame  as  the  pof- 

.    feflbrs  of  the  fiefs.      This,  without  doubt,    was 

*  This  is  mentioned  in  the  famous  canon,  eg9  tudowcusy  which 
38  it  palpable  forgery  i  it  is  in  Baluzius^s  edition^  pag.  591.  in  the 
year  S17. 

%  As  appears  by  bis  capitulary,  in  the  year  Soi  art.  17.  in  Ba- 
Inziusy  torn,  i.  pag.  360. 

f  See  his  conftitution,  inferted  in  the  code  of  the  Lombards, 
book  3.  tit.  I.  ^44* 

t  S^e  tj^e  above  conftitution,  and. the  capitulary  of  Charles  the 
Bald,  in  the  yeai!'  846.  chap,  10.  in  VUla  Sparnacoy  Baluzius's  edi- 
tion, torn.  I.  pag.  31.  and  that  of  the  year  853.  chap.  3,"tind  ^. 
in  the  fynod  of  Soiffons,  6aluzius*s  edition,  torn  z  pag.  54..  and 
.  that  of  the  yi^ar  854.  apud  Attiniacum,  chap.  10.  Baluzius  s€(5- 
tion,  torn.  x.  pag.  70.  See  alfo  the  firft  capitulary  of  Charte- 
main,  incerti  anm,  art.  49  and  56.  Baluzius's  edition »  torn.  i. 
pag.  51-9. 

7  partly 
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partly  the  reafon  that  Charles  Maifel  made  grants  ^^^ 
of  allodial  lands,  as  well  as  of  fiefs.  ^    Chap.  154 

e   H  A  P.     XV. 

The  fame  Suhje£i  continued. 

TyCT  E  muft  obferve,  that  the  fiefs  having  been 
^  ^  changed  into  church-lands,  and  thefe  again 
into  fiefs,  they  borrowed  fomething  of  each  other. 
Thus  the  church- lands  had  the  privileges  of  fiefs, 
and  thefe  had  the  privileges  of  church-lands. 
Such  were  the*  honorary  rights  of  churches,  which 
began  at  that  time.  And  as  thofe  rights  have 
been  ever  annexed  to  the  judiciary  power,,  in  pre- 
ference to  what  is  dill  called  the  fief,  it  foilowa 
that  the  patrimonial  jurifdiftions  were  eftabliftied 
at  the  fame  time  with  thofe  very  rights. 

CHAR     XVI. 

Confujion  of  the  Royalty  and  Mayoralty.     Th 
fecond  Race. 

TH  E  connexion  of  my  fubjeft  has  made  me 
invert  the  order  of  time,  fo  as  to  fpeak  of 
Charlemain  before  I  had  mentioned  the  famous 
cpocha  of  the  tranflation  of  the  crown  to  the  Car- 
lovingians  under  king  Pepin :  a  revolution  which, 
contrary  to  the  nature  of  ordinary  events,  is  more  re- 
marked perhaps  in  our  days  than  when  it  happened. 
The  kings  bad  no  authority ;  they  had  only  an 
empty  name.    The  regal  title  was  hereditary,  and 

•  See  the  capitularies,  book  5.  art.  44.  and  the  edift  of 
Pifte»  io  i\t  yesu*  H^.  art.  8  and  9.  where  we  find  the  honorary 
rights  of  the  iQr4a.cftjibU(he^  in  the  iame  manner  aa  they  are  ac 
thi»  very  day, 

that 
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Boot  that  of  mayor  eledlive.  Though  it  was  latterly 
Chap.  i6.  in  the  power  of  the  ^  mayors  to  place  any  of  the 
Merovingians  on  the  throne,  they  had  not  yet 
taken  a  king  of  another  race ;  and  the  ancient  law 
which  fixed  the  crown  in  a  particular  family,  was 
not  yet  erafcd  out  of  the  hearts  of  the  Franks. 
The  king*s  perfon  was  almoft  unknown  in  the  mo- 
narchy -,  but  the  royalty  was  eftabliflied.  Pepin, 
fon  of  Charles  Martel,  thought  it  would  be  pro-* 
per  to  confound  thofe  two  titles,  a  confufion.  which 
^  would   leave  it  a   moot   point,  whether  the  new 

royalty  was  hereditary  or  not ;  and  this  was  fuf- 
ficient  for  him,  who  to  the  regal  dignity  had 
joined  a  great  power.  The  mayor's  authority  was 
then  blended  with  that  of  the  king.  In  the  mix- 
ture of  thefe  two  authorities  a  kind  of  reconcilia- 
tion was  made  -,  the  mayor  had  been  eleftive,  and 
the  king  hereditary  :  the  crown  at  the  beginning 
of  the  fecond  race  was  eledive,  becaufe  the  peo- 
ple chofe;  it  was  hereditary,  becaufe  they  always 
chofe  in  the  fame  family  *. 

Father  le  Coince,  in  oppofition  to  the  authority 
(•)Tbea-of  all  ancient  records  (*'),  denies  f  that  the  pope 
chrjiI^Tauthorifcd  this  great  change;  and  one  of  bis 
the  year  rcafons  IS,  that  he  would  have  committed  an  in- 
ChVo."  jufticc.  A  fine  thing  to  fee  an  biftorian  judge  of 
nic.  c?n-  {^^^   f^Q^  j.^^  circumftances    of  duty;    at   thi^ 

tul.inthe  /I        ,  ,  I  in  11 

year  754.  rate  wc  Ihould  have  no  hillory  at  all; 

*  See  the  will  of  Charlemaine,  and  the  divifion  which  Lewis 
the  Dcbonnaire  made  to  his  children  in  the  aficmbly  of  the  ftates 
held  at  Querzy,  produced  by  Goldaft,  quern  poptdos  eligere  velitp 
ut  pa}ri  fua  fuccedat  in  regni  h^creditaU. 

+  Fabeila  qtut  pof  Pippini  mortem  excogitata  eft,  tquttaH  a€  fane* 
titati  Zachartit  papa  plurimum  adtverfatur  .  •  •  .««-Ecckiiaftieaimals 
of  the  French,  torn.  x.  pag.  319. 

Be 
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Be  that  as  it  may^  it  is  Very  certain  that  imme-  \^^^ 
diately  after  duke  Pepin's  viftory,  the  Merovin- chap.  i6. 
gians  ceafed  to  be  the  reigning  family.  When  his 
grandfon  Pepin  was  crowned  king,  it  was  only  a 
ceremony  the  more,  and  a  phantom  the  lefs ;  he 
acquired  nothing  thereby  but  the  royal  ornaments, 
there  was  no  change  made  in  the  nation. 

This  I  have  faid  in  order  to  fix  the  moment  of  ~  , 
the  revolution,  that  we  may  not   be  miftaken  in 
looking  upon  that  as  a  revolution  which  was  onlj^ 
a  confequence  of  it. 

When  Hugh  Capet  was  crowned  king  at  the  be- 
ginning of  the  third  race,  there  was  a  much  greater 
change,  becaufe  the  kingdom  pafled  from  a  ftate  of 
anarchy  to  fome  kind  of  government ;  but  when  Pe- 
pin afcended  the  throne,  there  was  only  a  tranfition 
from  one  government  to  another  of  the  fame  nature.  ^ 

When  Pepin  was  crowned  king,  there  was  only 
i  change  of  name :  but  when  Hugh  Capet  was 
crowned,  there  was  a  change  in  the  nature  of  the 
thing,  becaufe  by  uniting  a  great  fief  to  the  crown, 
the  anarchy  ceafed. 

When  Pepin  was  crowned,  the  title  of  king  was 
united  to  the  higheft  office ;  when  Hugh  Capet 
was  crowned,  it  was  annexed  to  the  greaceft  fief. 

CHAP.     XVII. 

A  particular  circumjiance  in  the  EleSiion  of  the 
Kings  of  thefecond  Race. 

\]ir  E  find  by  the  formulary  (^)  of  Pepin's  <^0'^'l^^l\^^ 
.    ^  ^     ronation,    that   Charles    and     Carloman  hiftorians 
were  alfa  anointed  j  and  that  the  French  mobility  ^^^^*'*^^^ 

bound  nedi^ins. 
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^^^   bound  tbemfdveSy  oo  pain   of  tnterdidion    and 
CMp.  17.  excommunication,  npver  to  chufe  a  prince  ^  of  an- 
Qtber  family. 

It  appears  by  the  wills  of  Charlemiinand  Lewis 
.  the  Defaibnnaire,  that  the  Franks  made  a  choice  ^- 
mong  the  king's  children ;  which  agrees  with  the. 
abovementioned  claufe.  And  when  the  empire 
was  transferred  from  Charlemain's  family,  the  e- 
Jedion,  which  before  had  been  conditional,  be- 
came fimple  and  abfolutc ;  fo  that  the  ancient  con* 
llitution  was  altered. 

Pepin  perceiving  himlelf  near  his  end,  aflembled 
(*)  In  the  (^][  the  lords  both  temporal  and  fpiritualat  St.  Denis, 
^    '  and  divided  his  kingdom  between  his   two  fons 
Charles  and  Carloman.    We  have  not  the  a£b  of 
this  afiembly ;  but  we  fiod  what  was  there  tranf- 
aded,  in  the  author  of  the   ancient  hiflorical  col- 
(0  Tom.  ledion,  publiftied  by  Canifius,  and  in  (')  the  writer 
nis  ant?-    ^^  ^^  annak  of  Mentz,  according  to  (*)  the  oh- 
q^«-   .     fervation    of  Baluzius.     Here  I  meet  with  two 
oftheca-  things  in   ibme  meafure  cor«vradiAory ;    that    he 
pUuiarics,  m^dc  this  divifion  with  theconfent  of  the  nobility, 
pag.  lit.  and  afterwards  that  he  made  it  by  his  paternal  au- 
thority. This  proves  what  I  faid,  that  the  people's 
right  in  the  fecond  race  was  to  chufe  in  fame  fa-  ' 
mily  ;  it  was  properly  fpeaking,  rather  a  right  of 
cxclijfion,  than  that  of  eledion. 

This  kind  of  eleftive  right  is  gonfi^fmed  by  the 
records  of  the  fccond  race  Such  is  this  capitulary 
of  the  divifion  of  the  empire  made  by  Charlemain 
among  his  thre^  children,  in  which   after  (ettUng 

*  m  wunquoM  d(r  afUrius  lumhis  regtm  in  genfo  frafumant  eiigtrep 
.   JM  49  ^9rMM»    YipL  3U1  <^f  t^e  hi^^f u^C^  of  f  raocc,  p«j{.  lo. 

their 
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their  fhares,  he  fays  (')  **  That  if  one  of  the  three'  Book 
**  brothers  happens  to  have  a  fon^  fu€b  as  the  people  cjfiapTiT. 
*^  Jhall  be  willing  to  chufe.  as  a  fit  per/on  to  fucceed  (t)  in  the 
**  to,  his  father* s  kingdom^  his  uncles  Jhall  confent  \^x^^'^^^^ 

-  •'   to  It.''        .     *  .  th/yca°r 

This  fame  regulation  is  to  be  met  with  in  the  zi^^s'-s^eSl 
partition   (")  which  Lewis  the  Debonnaire  made  tion,  page 
among  his  threechildren,  Pepin,  Lewis,  and  Charles,  ^u'n^j^g  f- 
in  the  year  837,   at  the  affembly  of  Aix  la  Chat  daft,  im- 
pelle  :  and  likewife  in  another  *  partition,   made  coilftitut 
twenty  years  before,  by  the  fame  emperor,  in  fa-  to">-  *• 
vour  of  Lotharius,  Pepin,  and  Lewis.     We  may  ^  ^  '^' 
likewife  feje  the  oath  which  Lewis  the  Stammerej: 
took  at  Compeigne,  at  his  coronation.     /  LewiSf 
by  the  divine  mercy ^  and  the  people's  eleSion  [^)  ap   («)  Cap?- 
pointed  king  do  promife  ....  What  I   fay   is  qon-  JhcTyear 
firmed  by  the  afts   of  the  council  of  Valence  (^)  877.  3aiu- 
held  in  the  year  890,  for  the  eleftion  of  Lewis,  Hon,Vag« 
fon  of  Bofon,  to  the  kingdom  of  Aries.     Lewis  *7»* 

'  was  there  elected,  and  the  principal  reafon  they  give  [her  Lab". 
for  chufing  him,   is,    that  he  was  of  the  imperial  be'scoun- 
family  t,  that  Charles  the  Fat  had  conferred  upon  9.coK4«4* 
him  the  dignity   of  king,  and  that   the  emperor  ^^  ^^ 
Arnold  had  inverted  him  by  the  fceptre,  'and  by  Corp.  Di- 
the  miniftry  of  his  ambafladors.      The  kingdom  f^^^l 
of  Aries,  like  the  other  difmembered  or  dependent  art.  56, 
kingdoms  of  Charlemagne,  was  eleftive  and  he* 
reditary. 

•  Baluziu8*8  edition,  ^gt  574.  art.  14.  Si  *vero  aliquis  Uloriaif 
'  decedens  leghimos  films  reliquerit^  nan  inter  eo  spot  eft  ai  ipfa  dimidatur^ 
fed  potius  populus  pariter  con<uenie^s,  unufH  ex  eis  queni  dominusvsln^ 
erit  eli^at,  ©  huncfeniorf rater  ift  hcofratris  ^filiifujctpiat, 

t  By  the  mother*^  fid*. 

■    Vol.  II.  K  k         '         CHAP, 
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C  HA  P.      XVIIL 

Charlematn. 

XXXL    /^Harlcmain's  attention    was     to    rcftrain   the 

Qiapr  i8.  Vy-4  po^er  of  the  nobility  within  proper  bounds, 

and  to  hinder  them  from  c^prefiing  the  ^eemen 

and  the  clergy.     He  balanced  the  fevera^orders  of 

'the  date,  and  remained  perfeA  matter  of  then^  all. 

The  whole  was  united  by  the  ftrength  of  his  genius* 

He  led  the  nobility  continually  from  one  expedition 

to  another ;  giving  them  no  time  to  form  confpi^ 

racies,  but  employing  them  entirely  in  theexecudoa 

of  his  dcfigns.     The  empire  was  fupported  by  the 

greatneis  of  its  chief:  the  prince  was  great,  but 

the  man  was  greater.  The  kings  his  children  were 

his  firft  fubjeds,  the  inftruments  of  his  power, 

and  patterns  of  obedience.    He  made  admirable 

regulations  ;  and, .  what  is  ftill  more  admirable, 

he  took  care  to  fee  them  executed.     His  genius, 

difFufed  itfelf  through  every  part  of  the  empire. 

5d  capa."  We  find  in  this  prince's  laws  a  fpirit  of  forecaft 

t^r\^^  and  fagacity  that  comprizes  every  thing,  and  a 

Sii.  page  certain  force  that  appears  irrefiftible*     AH  pre- 

\]\^2\f  ^^^^^  (  )  ^^^  evading   the  performance  of  dutieJ 

5»«>7,and  are  removed,    negle&s  are  corre&ed,  abufes   re- 

ift*capV^  ^^''"^ed  or  prevented.     He  knew  how  to  punifli, 

tuiary  of  but  he  underftood  much  better  how  to'  pardon. 

s II,  page  He  was  great  in  his  defigns,  and  fimple  in  the 

490.  art.    execution  of  them.     No  prince  ever  poffcffed  in 

I.  and  the      ,  .'  ,  ,  '    r         r        .  .  a  . 

capitulary  B  higher  degree  the  art  of  performing  the  greateft 
1i»^  page^  things  With  eafe,  and  the  moft  difficult  with  expe* 
494-  art.  9  dition.  He  was  continually  vifiting  the  feveral 
^  "•     p^rts  of  his  vaft  empire,  and  made  them  feel  the 

weighc^ 


•^retsfit  of  his  hand  whefcver  he  fcH.     Nc\fir  dfffi-  Foot 
tulties  fprung  up  on  every  fide,  and  on  every  fide  chap.  lU 
ht  removed  them.     Never  prince  had  nnore  rcfo- 
lution  in  fac?ng  dangers  •,  never  prince  knew  better 
how  CO  avoid  cBem.     He  mocked  atl  manner  of 
perils,  and  particularly  thofe  to  which  great  con- 
querors are  generally  fubjeft,   namely  co'nfpiracies. 
This  furprifing  prince  Was  extremely  moderate,  of 
a  very  mitd  charafter,  plain  and  ittmple  in  his  beha*^ 
viour.     He  loved  to  converfe  freely  with  the  lords 
6f  his  court.     He  indurlgj^d  perhaps  too  much  hit 
paflTion  for  the  fair  fex  ;  a  failing  however  which 
in  a  prince  who  always  governed  by  bimfelf,  and 
^ho  fpent  his  life  in  a  continfual  feries  of  toih^ 
taay  mefit  fome  allowance*.     He  was  wonderfully 
txad  in  his  expences ;  adminiftering  his  denlefne^ 
^ith  prudence,  alttentioti,  and  oecbnomy.    A  fa^ 
<her  (»)  mrgbt  learn  from  his  laws  how  to  govern  (*)  See  tU 
his  family;  and  we  find  m  Iris  capitularies  the ^^5^1/^/*^^ 
j>ure  and  facred  fburcfc  from  whence  he  derived  y^^^^**' 
his  riches.     I  fhall  add  only  one  Word  more  i  he  id  ea^itu* 
gave  ordeft  that  *  the  eggs*  rn  the  bartons  on  his  y**/^  g^**|^ " 
demefnes  and  the  fuperfiuous  garden   ftuff  (hotild  art  6.  aod 
be  fold  ;  a  moft  wonderful  cecondtny  iff  a  prince,' j,^;*"j^ 
who  had  dfftribated  among  his  people  all  the  riches  *>ook  <^ 
tf  the  Lombards,  and  the  immenfe  treafures  of  tufar^wr 
thofe  Huns  thjrt  had  plundered  the  whole  World.  *rt.  30J. 

^  Ca|pitu1.  de  f^illis,  art.  ^9.  See  this  whole  capitulary,  wluch  i^ 
4i[  iilfaftcr-piice  of  pruden^e^  good  adminifti'atiofti  an^  oecottooiy* 
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CHAP.    XIX, 

T!he  fame  SubjeSi  continued. 

Chap.  19.  be  intrufted  in  diftant  parts  with  the  com- 

mand, Ihould  be  inclined  to  revolt  •,  and  thought 
'  .  he  fliould  find  more  docility  among  the  clergy.  For 
this  reafon  he  erefted  a  great  number  of  bifhop- 
0)  Sec  ricks  in  Germany  C"),  and  endowed  them  with 
otherf  the  very  large  fiefs.  It  appearj  by  fome  charters  that> 
on"of  the  ^^^  claufcs  containing  the  prerogatives  of  thofc 
archbi-  fiefs,  were  not  different  from  fuch  as  were  com- 
^^Brcmcn  Hio^ly  inferted  in  thofe  grants*  ;  though  at  pre- 
intheca-  fent  ,we  find  the  principal  ecclcfiaftics  of  Germany 
Sftheycar  invcfted  with  a  fovereign  power.  Be  that  as  it 
789.  Baiu-  ^^y    thefe  ^ere  fome  of  the  contrivances  he  ufed 

2IU8  8  cell-  '  •"•^^^ 

tion,  page  againft  the  Saxons.  That  which  he  could  not 
**5"  ^xpeft  from  the  indolence  and  fupinencfs  of  a  vaf- 
fal,  he  thought  he  might  promife  himfelf  from 
the  fedulous  attention  of  a  bifliop.  Bcfides  a  vaf- 
fal  of  that  kind,  far  from  making  ufe  of  the  con- 
quered people  againft  him,  would  rather  ftand  in 
need  of  his  affiftance  to  fupport  himfelf  againft 
his  people. 

CHAP.     XX. 

Lewis  the  Debonnatre. 

HEN  Auguftus  Casfar  was  in  Egypt,  he 
ordered  Alexander's  tomb  to  be  opened  | 


w 


•  For  inftance  the  prohibition  to  the  king*s  judges  againft  en« 
tering  upon  the  territory  to  demand  tbe^^^,  and  other  duties* 
I  have  raid  a  good  deal  concerning  .thi<  in  the  preceding  book. 

and 
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and  upon  their  afking  him  whether  he  was  wiHing  Book: 
they  fhould  open  the  tombs  pf  the  Ptolemys,  hec^p.^'^^^ 
made  anfwer  that  he  wanted  to  fee  the  king,  and 
not  the  dead.  T^hus,  in  the  hiftory  of  the  fecond 
race,  we  are  continually  looking  for  Pepin  and 
Charlemain  j^  we  wlant  to  fee  the  kings,  and  not 
the  dead. 

A  prince  who  was  the  fport  of  his  paffions,  an4 
a  dupe  even  to  his  virtues ;  a  prince  who  never 
underftood  rightly  either  his  own  ftrength  or  weak-i 
nefs  ;  a  prince  who  was  incapable  of  making 
himfelf  either  feared  or  beloved  ;  a  prince,  in  fine, 
who  with  few  vices  in  his  heart,  had  all  manner  of 
defefts  in  his  underftanding,  took  the  reins  of  the 
empire  into  his  hands  which  had  been  held  by 
Charlemain. 

At  a  time  when  the  whole  world  is  in  tears  for 
the  death  of  his  father,  at  a  time  of  furprize  and 
alarm,  when  the  fubjefts  of  that  extenfive  empire, 
all  call  upon  Charles,  who  is  no  more ;  at  a  time 
when  he  is  advancing  with  all  expedition  to  take 
poflefTion  of  his  father's  throne,   he  fends  fomc 
trufty  offiters  before  him,  in  order  to   feize  the 
perfons  of  thofef  who  had  contributed  to^  the  irre^ 
gularity  of  his  (ifters.     This  ftep  was  produftive 
of  the  moft  terrible  cataftrophes  (').     It  was  im-  (OThea- 
prudent  and  precipitate.     He  began  with  punilb-  "mhor  of* 
ing  domeftic  crimes,  before  he  reached  the  palace ;  ^«  l»f«  ^*' 
and  with  alienating  the  minds  of  his  fubjedts,  b^-  Debon- 
fore  he  afccnded  the  throne.  -^  DucheS 

His  nephew,  Bernard  king  of  Italy  being  come  to  nc's  coU 
implore  his  clemency,  he  ordered  his  eyes  xo  bepjpt  j^^\^"| 
out,  which  proved  the  caufe  of  that  prince's  death  page  »95t 
a  few  days  after,  and  created,  Lewis  a  great  many. 
K  k  3  enemiei. 
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Book   enemies.  His  apptehenfiod  of  thtf  cofSfeqaeiure  If*!* 

^2^^  duced  hiui  to  fliyc  his  brocb^s  rtp  in  a  ftionaftery  ^ 

^  '  by  which  tneaqs  the  number  of  his  et^oiie;  increaf- 

ed.     Tbejfc  two  laft  tranftdiQr^.wcriS  afterwards 

laid  to  hi|  charge  in  a  judicial  ai4nMeF  =^^  and  hl;^ 

accufers  did  tide  fajl  t^  telj  him,  chat  he  bad  vio-) 

]aced  his  oath^  and  the  iblemn  promifes  which  ho 

had  made  to  his  father  dn  the  day  of  bis  coronation. 

After  the  death  of  the  €nf)prefs  Hermengardis^ 

"^     by  whom  he  had  three  childrerij  be  marri^  Judith^ 

and  had  a  fon  by  that  princei^  ;  but  foon  mixing 

^11  the  indulgence  of  an  old  hufband,  with  all  the 

weaknefs  of  an  old  king^  he  fiung  his  family  intQ 

.  Hi  diforder,  which  wa$  followed  with  thp  dpwnfa| 

of  the  monarchy. 

H.e  wa^  continually  altering  the  partitions  he 
}iad  made  among  hi^  children.  And  yet  thefe 
txirtitions  had  been  confirmed  each  in  their  turi) 
py  his  own  oath,  and  by  thofe  of  his  childrcf^ 
and  the  Mobility.  This  was  as  if  he  wanted  to 
try  the  fidelity  of  hi$  fubjefts  ;  it  was  endeayour* 
ing  by  confufipn,  icruplesy  and  equivocation  cq 
puzzle  their  obedience  ^  it  was  copfounding  th<^ 
clifieretic^ghts  of  tbofe  princes,  and  rendering  their 
fitles  duoioiJS)  efpecially  at  a  time  when  there  were 
but  few  fortrefles,  and  when  the  principal  bulwark 
of  authority  was.  the  fealty  fwom  and  accepted. 

The  citiperor'S  children,  in  ordgr  to  pr^ferye  their 
(hares,  cjourted  the  clgrgy,  and  granted  them  pri- 
vileges tjli  tberi'  unheard.     Thefe  privileges  werei 

*  See  bit  trial  an<]  the  circamf^ances  of  bis  depofitioo>  in  Do* 
clie0]e*$ColleQiort>  tob*  i.  page  133.    "    •     •' 

f|>e(:ious  I 
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^cioiis;  and  the  clergy  in  return  were  made  to  book 
warrant  the  revolution  in  favour  of  thofe  princes.  ^^^* 
Agobard  {')  reprcients  to  Lewis  the  Dcbonnaire,  (c)*^eMt 
his  having  fent  Lotharius  to  Rome,  in  order  to  letters*    . 
have  him  declared  emperor  ;  and  that  he  had  made 
a  diviGon  of  his  dominions  among  his  children^  afl 
ter  having  confulted  heaven  by  three  days  fafting 
and  praying.  What  defence  could  fuch  a  weak  prince 
make  againft  the  attack  of  fuperlEtition .?  Ic  is  eafy 
to  perceive  the  fhock  which  the  fupreme  authority 
mud  have  twice  received  from  his  imprifonment,  and 
^rom  his  public  penance  ;  they  woukl  fain  degrade 
the  king,  and  they  degraded  the  regal  digriity. 

We  find  a  difficulty  at  fir  ft  to  conceive  how  a 
prince  who  was  poAefled  of  feveral  good  qualities, who 
had  Ibme  knowledge,  who  had  a  natural  difpofition  to 
virtup,  and  who  in  Ihorc  was  the  fon  of  Charlemain, 
tould  have  Aich  a  number  of  enemies  ^,  fo  impe«» 
tuous  and  implacable  as  even  to  infult  him  in  hit 
Jtumiliatiqn,  and  to  be  detern^ined  upon  his  ruin  t 
and  indeed  they  would  have  utterly  completed  it^ 
if  his  children,  who  in  the  mjiin  were  more  honeft 
than  they,  HM  l^^n  fteady  in  their  dcfign^  aQ4 
pould  have  agreed  amongft  themfelves. 

c  fj  A  p,  y^xh 

^Ae/ame  SubjeB  continued. 

TH  E  ftrengjth  and  fplidity  for  which  the  kingr 
dom  W95  I iidebte4  to  Cbarl^maini  ftil}  Tub-* 

t  See  his  tral  and  the  (pircvia^ances  of  hit  depottaonj  in  Dq 
Chffne's  CoHe&ion,  torn*  «•  p*  331*  See  aifo  hii  life  written  by 
Tegan  ;  ^anto  inim  odio  laborabat^  ut  taderet  eos  inta  iffinSf  iajr$ 
^h^i  anonymous  author  in  Da  Cbefne,  torn.  ^.  |^.  307^ 

^\^  .    f?fte4 


504  T  H  E    S  P  I  R  I  T 

Book   fiftcd  under  Lewis  the  Debonniirc  in  fuch  a  degree 

XXXI 

Cb»p,  *i.  ^5  Mabled  the  ftate  to  fopport  its  grandeur,  and 
to  command  refpcfl:  from  foreign  nations.  The 
prince's  underftanding  was  weak)  but  the  nation 
was .  warlike.  His  authority  declined  at  home» 
though  there  feemed  to  be  no  diminution  of  power 
abroad. 

Charles  Martel,  Pepin,  and  Charlemain  were 
in  fucceflion  rulers  of  the  monarchy.  The  firft 
flattered  the  avariceof  the  foldicrs;  the  other  two 
that  of  the  clergy. 

In  the  French  conftitution,  the  whole  power  of 
the  (late  was  lodged  in  the  hands  of  the  king,  the 
nobility,  and  clergy.  Charles  Martel,  Pepin,  and 
Charlemain^  joined  fometimes  their  intereft  with 
one  of  thofe  parties  to  check  the  other  and  gene- 
rally with  both ;  but  Lewis  the  Debonnaire 
could  gain  the  affedlion  of  neither.  He  difobliged 
the  bifhops  by  publilhing  regulations  which  b^id 
the  air  of  feyerity,  becaufe  he  carried  things  to 
a  greater  Jength  than  was  agreeable  to  their  incli* 
.  nation.  Very  good  laws  may  be  ill-timed.  The 
bifliops  in  thofe  days,  being  accuftomed  to  take  the 
field  againO:  the  Saracens  ^,  and  the  Saxons,  had 
very  little  of  the  fpirit  of  religion.  On  the  other 
hand,  as  he  h^d  no  longer  any  confidence  in  the 
nobility,  he  promoted  mean  people,  turning  the 
nobles  out  of  their  employments  at  court  •jp,  to 

♦  Tcgan  feys  that  what  feldom  happened  under  Charlemain 
was  a  common  pradlice  under  Lewis. 

t  Being  defirous  to  check  the  nobilitv»  he  promoted  one  Bef« 
nard  to  the  place  of  chamberlain^  by  which  the  great  lords  were 
^xafperated  to  the  higheft  pitch* 

make 
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make  room  for  ftrangers  and  updarts.      By  thefe   B  o  o  < 
tneans  the  Affedions   of  the  two   great  bodies  of'c^^^!^ 
thc^nobility  and  clergy  were  alienated  from   their 
prince,  the  confequence  of  which  was  a  total  de- 
fertion. 

CHAP.      XXIL 

The  fame  SuhjeSi  continued. 

BUT  what  chiefly  contributed  to  weaken  the 
monarchy,  was  the  extravagance  of  this 
prince  in  alienating  the  crown  demefnes  *.  And 
here  it  is  that  we  ought  to  liften  to  the  account  of 
Nitard,  one  of  our  moft  judicious  hiftorians,  a 
grandfon  of  Charlemain,  ftrongly  attached  to 
Lewis  the  Dcbonnaire,  and  who  wrote  his  hiftory 
by  order  of  Charles  the  Bald. 

He  fays,  **  that  one  Adelhard  for  fome  time 
**  gained  fuch  an  afcendant  over  the  empefor,  that 
**  this  prince  conformed  to  his  will  in  every  thing; 
'*  that  at  the  inftigation  of  this  favourite,  he  had 
*'  granted  the  crown  lands  -f*  to  every  body  that 
"  afked  them,  by  which  means  the  ftatc  was 
**  ruihcd  J."  Thus  he  did  the  fame  mifchief 
throughout  the  empire,  as  I  (*)  obferved  he  had  .  g 
done  in  Aquitaine ;  the  former  Charlemain  re-  book 
dreffed  j  but  the  latter  was  pad  all  remedy.  *^*  '5' 

*  Villas  regias  qu^e  irottt  fui  &  a*vt  CsT  tritavif  jfidtlsbusfuis  trom 
didit  tas  imtofffffioaes  fetn^urnasi  ftcit  enim  hoc  diu  tempvr^t  Te* 
gan  de  Geitis  Ludovici  Pii. 

+  Hinc  libertates,  hinc  pubUca  in  propriu  vfibus  ^ftribuiri  fiajit* 
Nitard,  lib.  4.  propefinem.  * 

1  Remfublic^  fenitus  wnuUaviU    Ibid« 

The 
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Bo^K        The  ft  ate  was  redoced  co  die  fame  debility  19 

laj^i).  which  Charles  Mattel  found  it  upon  bis  acc^lhoa 

to  the  mayoralty  \  and  fo  deiperace  were  its  circum* 

,     ft^nces,  that  no  exertion  cf  authority   was  anjr 

longer  capable  of  faving  it. 

The  treafury  was  fo  exhauft^d,  that  in  the  reign 
(^Htne-  of  Charles  the  Bald^  no  One  could  continue  ('')  in 
TtoLtvJii  hiseniployments,  nor  bcfafe  in  his  perfon,  without 
tbeStam-  paying  for  it.  When  they  had  it  in  their  power  to 
(c)Scctbedeftroy  the  Normans  (^),  they  took  money  to  let 
^•g"*^"**  thei|)^efcape:  and  the  firft  advice  which  Hincmaf 
chronicle  givcs  to  Lewls  the  Stammerer*  is  to  afH  of  the  af- 
l^fteryW  fe^Wy  of  the  nation,  a  fuiHcicnt  allowance  tp  ^9^ 
s.  s«rg.iu«  fray  the  emences  of  his  houftjold. 

M&AngerSy 

g..^;  CHAP,  xxiir, 

1^40!*'  T/ie/ame  Subje^  continued. 

THE  clergy  had  reafpn  to  fepent  the  prote^^ioii 
they  had  granted  tp  the  children  of  Lewis  th« 
Debonndire.     This  prince,  9s  Tbavc  already  ob« 

^if the  *''^^*  ^^^  "^^^^  8^^^  ^^  ^'^y  ^f  ^^  church- 
Ittihops     lands  by  precepts  to  the  laity;   but  it  w^^oot  long 

^nodo!r  ^^^r^  L/)tharius  in  Italy,  and  Pippin  in  Aquiuine, 

tbc  year    quitted  Charlemain's   pjan,  and  refuoKd  that  of 

!|^  Teti^  Charles  Martel.     The  clergy  had  recourfe  to  lb« 

^^  *«'/-  emperor  againft  his  ohilcjren,  but  they  ihemfclirc^ 

had  weakened  the  authority  to  which  they  appealed, 

In  Aqqicaine  fome  condefccniion  was  lhf^(i,  buj 

Aone  in  Italy. 

The  civ^il  wars  with  which  the  life  of  Lewis  the 

Debonnajre  had  been  embroiled,  were  the  feed  of 

thofe  which  followed  his  death.  The  three  brothcrft 

Lotharius,  Lewis,  and  Charles  endeavoured  eacl^ 

lo  bring  over  the  nobilit:y  to  their  party.    To  fqch 

a  as 
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ikB  mift  willing  therefore  to  follow  them  thef  Boot 
gf  anted  cliufcl^- lands  by  prMptsi  fo  that  to  gain  chf^fh, 
Ihc  nobility,  they  factificed  the  clergy. 

We  find  in  the  capitularies  *,  that  thole  prince* 
Were  obliged  to  yield  to  the  importunity  of  de- 
mands^ and  that  what  they  would  not  often  have 
freely  granted,  wjks  ei^torted  from  them:  we  find 
that  the  clergy  thought  thdmfelves  more  oppreflcd^ 
by  the  nobility  than  by  the  kings.  It  appears  that 
Charles  the  Bald  -f-  became  the  greateft  enemy  of  the 
patrimony  of  the  clergy,  whether  he  was  moft  in- 
jcenfed  againft  them  for  having  degraded  his  fatKef 
pn  their  4ccount,or  whether  he  was  the  moft  timor* 
pu$.    3e  that  a$  it  may,  we  meet  with :{:  continual 

•  Sec  the  f^niod  in  the  ytzt  l^$yapud  Teudonis  inllam^  ait.  3«  ' 
^  4.  which  gives  a  veryexa^  defcription  of  things;  at  alfb,  that 
of  the  fame  year^  held  at  the  palace  of  Vfrnn^  art  it.  and  th^ 
j^nod  of  Beauvais  alfo  in  the  fameye^r,  art.  3,  4,  and  6.  and  th^ 
jcapitalary  in  ViUa  Sparnaco^  in  the  year  ^46,  art.  %o.  and  the  tet* 
ter  which  thjebifliopsaiTembled  at  Rheims  wrote  in  8589  to  I«ewi$ 
l^ing  of  Qerntany,  art.  8. 

t  See  th<:  capitulary  in  f^dta  Sparnac6^  in  the  year  846.  Th« 
pobilify  had  fet  the  king  againft  the  bifhops,  infomuch  .that  he- 
cxpeiJed  them  from  the  aiTembly ;  a  Cbw  of  the  canons  enacted  in  * 
council  ^ere  picked  out,  and  the  prelates  were  told  that  thefe 
were  the  only  ones  which  (hould  be  obCeryed  \  nothing  wai 
jtrranted  them  that  could  be  refufed.  See  art.  10,  si,  and  aa. 
See  alfo  the  letter  which  the  bifhops  aflfembled  at  Rheims  wrote  \1i 
the  yfar  $58  to  Le i^s  king  of  Germany^  and  the  edid  of  Piftet* 
sn  the  year  864.  art.  5. 

X  See  thii  ycry  capitulary  in  the  year  84^,  in  Fdla  Sparnaeo. 
^ee  alfo  the  capitulary  of  the  affembly  held  apud  MaHkam,  in  the 
year  ^47.  ^u  4.  wherein  the  clergy  reduced  themfelves  to  dt- 
Inand  only  the  neftitution  of  what  they  bad  been  pofleiFed  of  under 
l«wis  the  Debonnaire.  See  alfo  the  capitulary  of  the  year  951* 
apud  Marjhatttj  art.  6.  and  7.  which  confirms  the  nobility  and  cler- 
gy in  their  feyerat  pofleflions,  and  that  apud  Bomilumt  m  the  year 
^56,  which  is  a  remonftrance  of  the  faafliopt  to  the  king»  becaui^ 
the  evils,  after  fo  many  laws,  had  not  been  redreifed ;  and,  in  fine> 
the  letter  which  thifbiljiops  aflembled  stt  Rheims  wrote  in  the' 
jrear  858.  to  LewU  king  of  Cer jnaoy,  art.  U 

quarrels 
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Book   quarrels  in  the  capitularies;  bctwiecn  the  clergy 
f^^lp  who  demanded  their  eftates,  and  the  nobility  who 
refufed  or  deferred  to  reftorc  them  j  and  the  kings 
z&ing  as  mediators^ 

The  (ituation  of  affairs  at  that  time  is  afpeftacfe 
really  deferving  of  pity.  While  Lewis  the  Debon- 
naire  made  immenfe  donations  out  of  his  demefnes 
to  the  clergy  -^  his  children  diftributcd  the  church- 
lands  among  the  laity.  The  fame  prince  with  one 
hand  enriched,  and  with  another  oftentimes  ftrip' 
pcd  the  clergy.  The  latter  had  no  fijct  ftare  -,  one 
moment  they  were  plundered,  another  they  re- 
ceived fatisfaftion :  but  the  crown  was  continually 
lofing. 

Towards  the  clofe  of  the  reign  of  Charles  the 
Bald,  and  from   that  time  forward^  there  was  ao 
epd  of  thedifputes  of  the  clergy  and  laity,  concern* 
ing  the  reftitution  of  church  lands.  The  bi(hop3 
indeed  breathed  out  ftill  a  few  fighs  in  their  re- 
monftrances  to  Charles  the  Bald,  which  we  find 
in  the  capitulary  of  the  year  856,  and  in  the  let^ 
(«)  Aft. ».  ter  C")  they  wrote  to  Lewis  king  of  Germany,  in 
the  year  858:  but  they  propofed  things,  and  chal- 
lenged promifes,  fo  often  eluded,  that  we  plainly 
fee   they  had  no  longer  any  hopes  of  obtaining 
their  defire. 
capM^r^     All  that  could  be  expcded  then,  was  {^)  to  repair 
'oftheyear  in  general  the  injuries  done  both  to  church  and  ftate. 
V&t!^'  The  kings  engaged   not   to  deprive*  the  nobility 
of  their  freemen,  and  not  to  give  away  any  more 
church-lands  by  precepts  *  ;    fo  that  tlie  intcrefts 

*  Charles  the  Bald,  in  the  fynod  of  Soiflbns,  fays,  tkm$  ke  kai 
prondfedthe  bi/hops  mt  49  iffui  out  any  more  prtcipu  rebgtin^  1$ 
ihurehlmids.  Capitularies  of  the  year  853.  art.  xi.  Baluzias*s 
edition,  torn.  ii.  p.  56. 

I  of 
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of  the   clergy    and  nobility   feemed  then  to  be  Book 

united.  .  ^  Chap.ti. 

Thje  dreadful  depredattions  of  the  Normans,  as 
I  have  already  obferved,  contributed  greatly  to 
puE  an  end  to  thofe  quarrels. 

The  authority  of  our  kings  diminifhlng  every 
day,  both  for  the  reafons  already  given,  and  thofe 
which  I  (hall  mention  hereafter,  they  imagined  they 
had  no  better  refource  left,  than  to  refign  themfelves 
into  the  hands  of  the  clergy.  But  theecclefiafticshad  (<,) seethe 
weakened  the  pow^r  of  the  kings,  and  thefe  had  ^^^JJ"**/^ 
diminiflied  the  influence  of  the  ecclefiaftics.  the  Bald 

•     In  vain  did  Charles  the  Bald  and  his  fucceflbrs  ^^  ^.""jj; 
call  in  the  church  to  fupport  the  ftate,  and  to  pre-  ycar^sr; 
vent  its  ru?n  -,  in  vain  did  they  avail  themfelves  of  ^^Itbl?,*'* 
the  *  refpefl:  which  the  commonalty  had  for  that  torn,  ii, 
body,  to  maintain  that  which  they  (hould  alfo  have  §'f,\/* 
for  their  prince ;  in  vain  did  they  endeavour  (^)  to  i;JiJ'  j^ 
give  an  authority  to  their  laws  by  that  of  the  ca-  fynodof 
nons ;  in  vain  did  they  join  the  ecclefiaftic  (')  with  f^^*^ 
the  civil  punifhments;   in  vain  to  counterbalance  Soi.  art. 
the    authority  of  the  count  (')  did  they  give    to  J;^tuUrf 
each  bifliop  the  title  of  their  commiffary  in  the  fe-  ?[^*^* 
vera!  provinces:  it  was  impoffible  for  the  clergy  to  irermspa- 
repair  the  mifchief  they  had  done;  and  a  terrible ^|^*^^ 
misfortune  which  I  fliall  prefently  mention,  proved  885.  art* 
the  ruin  of  the  monarchyt  (O^capi- 

tulary  of 

•  See  the  capitulary  of  Charles  the  Bald,  apud  Saponarias,  in  ^^\^^\ 
the  year  859.  art.  3.     **  Vcniion,  whom  I  made  archbilhop  of  *7«»""^^'' 
«*  Sens,  has  confecrated  me;  and  f  ought  hot  to  be  expelled  the  v'^p  f. 
>     f«  kingdom  by  any  body,"  Saltern  fan  audientia  &judicio  efUfcopo*  the  Bald, 
rum^  quorum  miniflerio  in  regem  fum  confecratui^  ^  qui  throni  Dei  IJ*  Synoclo 
funt  diBiy  in  quibus  Deus/eJety   ^  per  quos  /it a  decernit  judicial  quo-  *^®"^^?^* 
rum  patemis  correSttonibus  &  caftigatoriis  judiciii  ine  fubdere  fui  fa^  "®'\"»  ^** 
raW^inprJfentifmfubditui.  ^     .  luziuss 

!.       •  -■-'.-  *  art,  !»• 

CHAP. 
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*rhaf  the  Freemen  '  were  tendered  eapahJe  of 
holding  F4efi. 

xxx^  T  ^^*^  ^^^  ^  frcemcrt  were  led  ^gaihrf  tlie  enemy 
Chap.  24.  •*•  by  their  count,*  and  the  vaffals  by  their  lord. 
This  was  the  rcafon  that  ihe  feveral  orders  bf  the 
flate  balanced  each  Other;  and  though  the  king'f 
vaffals  had  other  vaffals  under  tbem^  yet  they  might 
be  over* awed  by  the  count  who  was  at  the  head 
of  all  the  freemen  of  the  monarchjr. 
ft)  See  ^^^  ffeemen  (')   were  not  allowed   at  firft   xxk 

Jrhat  bM  dd  homage  for  a  fief;  but  in  procefs  of  time  thi| 
Sreadyl    wafil  permitted :    and  I  find  that  this  change    w^ 
|»j>^»«-made  during   the  period  that  elapfed  from    the 
itt  u)-  ^"  reign  of  Gontram  to  that  of  Charlemairt;     This  I 
'nd^**^^  prove  by  the  comparifon  which  may  be  d^aiwn  Jbc* 
f«)  In  the  *^^^^  ^^^  treaty  of  Andely  (*^),  figned  by  Gontram^ 
year  j«7,.  Childebeft,  and  queen  Brunechild,  and  the  *  parti- 
iory'^of     tition  made  by  Charlemainamongft  his  children,  a9 
Tours,     well  as  a  like  partition  by  Lewis  the  Dcbonnairc* 
^'     Thefe  three  adls  contain  nearly  the  fame  regulations', 
with  regard  to  the  vaffals ;  and  as  they  determine 
the  Very  fame  points,  under  almoft  the  fame  cir- 
cumftances,  the  fpirit  as  well  as  the  letter  of  thofc' 
three  treaties  in  this  refpcd:  are  very  much  alike. 

But  as  to  what  concerns  the  freemen^  there  is  af 
Capital  difference.  The  treaty  of  Andely  does  not 
fay  that  they  might  do  homage  for  a  ffef;  whereas 
We  find  in  the  divifions  of  Charlemadn  and  Lewis 


•  See  the  following  chapter,  where  I  (hall  fpeak  more  diifiaffire- 
Jy  of  thofe  partitioai  \  and  tht  not^  irr  which  they  are  ^oted. 


O  If    L  A  W  g.  5„ 

tlic  Debonnaire cxprcfs  clauTes  to  empower  theiH  to  fl  ooit 

do  homage.     This   (hews  that  a  new  ufaee  had  r^J^^^ 
ijri  r         t  %  Chap*  &5« 

been  introduced  after  the  treaty  of  Andely,  where* 

by  the  freemen  were  become  capable  of  this  great 

privilege. 

This  muft  have  happened  when  Charles  Martel, 

after  diftributing  the  church  lands  to  his  foldiers^ 

partly  in  fief,  and  partly  as  allodia^  made  a  kind  of 

revolution  in  the  feudal  laws.     It  is  very  probable 

that  the   nobility  who  were  feized  already  of  fiefs, 

found  a  greater  advantage  in   receiving  the   new 

grants  as  allodia  \  and  that   the  freemen  thought 

themfelves  happy  in  accepting  them  as  fiefs« 


CHAP.    XXV. 
Thb  principal   cause  of  the   humiliatiok 

OF    THE    second    RACE, 


C 


Changes  in  the  Allodia.' 

HARLEMAJN  in  the  partition  (♦)  men:  ycarsos, 
tion^d  in  the   preceding  chapter,   ordained,  ch^te2 
that  after  his  death,  the  vaflals  belonging  to  each  Pcp»n»and 
king,  (hould  be   permitted   to    receive   benefices  jg  quoted 
in  their  own   fovereign's   dominion,    and  not  in^y^®*-. 
thofe  (')  of  another  \   whereas  they  *  might  keep  by  feaia- 
their  allodial   eftates    in  any  of  their  dominions.  *****'  *®"f* 
£ut  he  adds  f ,  that  every  freeman   might,  after  (^3  Art.  9. 

the  P^s«  443.. 

^"^  which  is 
agreeable 

•  Art.  Id.  and  there  it  no  mention  made  of  this  in  the  treaty  *°  ^^*    - 

•f  Andely.  ^i^^lV^^ 

.  Andely  m  , 

f  In  BaluziQS)    torn.   t.  574*      Ltcentiam  habeat  unuj^uifque  Gregory 
^er  hoiM  qui  ftniwem  nw  habuttiti  tuicumque  ex  his  tribus  Jra-  of  Touray 

iribus  book  ix» 


ft^ 
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Jr      K    '!  :.  .^«ath  of  his  lord,  do  homage. in  any  of   the 

^V  :'  ,  *^  p.  kingdoms  to  whom  he  picafed,  as  well  a^ 
:  c:  that  never  had  been  fubjeft  to  a  lord.,  W^e 
find  the  fame  regulations  in  the  partition  wl  ich 
Lewis  the  Debonnairc  made  among  his  <;hild:eni.i 
the  year  817. 

But  though  the  freemen  had  done  homage  for 
a  fief,  yet  the  count's  militia  was  not  thereby  weak- 
ened; the  freeman  was  ftill  obliged  to  contribute 
for  his  allodium  J  and  to  get  people  ready  for  the 
fervice  belonging  to  it,  at  the.  proportion  of  one 
man  to  four  manors  -,  or  elfe  to  procure  a  man  that 
fhoulddothe  duty  of  the  fief  in  his  (lead.  And  when 
fome  abufes  had  been  introduced  upon  this  hcad,they; 
were  redrefTed,  as  appears  by  the  ccjnftitutions  *  of 

(y)  In  the  Charlemain,  and  by  that  (^)  of  Pepin  king  of  Italy, ' 

I'nferted^n  Which  explain  each  other. 

the  law  of     The  remark   made  by  hiftorians,  that  the  bat- 

the  Lorn-.    ,        ^  --,  ,      ■'  -    , 

bards,  tie  of  Fontcnay  was  the  rum  of  the  monarchy,  is 
111^9/'  very  true:  but  I  beg  leave  to  caft  an  eye  on  the 
chap.  9*    unhappy  confequences  of  that  day. 

Some  time  after  that  battle,  the  three  brothers 
(2)  In  the  Lotharius,  Lewis,  and  Charles,  made  a  treaty  {^\ 
"^uote^d  b  w'^^^^*'^  ^  ^^^  fome  cJaufes  which  muft  have  aU 
Aubert  tered  the  whole  political  fyftem  of  the  French  go- 
andBahV- vernment. 

zius,  torn. 

n.  p.  41.    friinj  voluerit,  ft  commendandi,  art.  9.    See  aifo  the  divifion  made 

Coftveft-      by  the  fame  emperor  in  the  year  837.  art.  6.    Baluzius^a  edition. 


hLarfnam. 


*  In  the  year  8w.  Balu2ius*s  edition,  torn.  i.  page  486  art.  7 
and  8.  and  that  of  the  year  812.  ibid,  page  490.  art.  \,  Utomnis 
hber  homo  qui  quatuor  manfos  'ueftitos  de  prcprio  fuo,  Jvve  de  aliaiqui 
beneficioy  habet,  ipfe  feprapartt,  fif  ipj'e  in  heftem  pergat  fifue  cvm 
feniorefttOi  &c.  See  alfo  the  capitulary  of  the  year*©;.  BalH- 
?ius's  edition,  tom.-!.  page  458. 

'  .       .   ■  In 
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!n  the  dtelafatioti  *,  *rhfch  Charles  ftiadi  to  tht  »^J*  * 
people,  bf  that  part  of  the  treaty  relatirtg  to  them,  ckap.  14. 
he  fays,  that-f-  every  freeman  might  chufi  ithom  h^ 
)f)leafed  for  hh  lord,  whether  the  king  or  any  of 
the  no&iltty.  Before  this  trtaty  the  freethen  might 
do  hotn^6  for  a  fief;  but  his  aUodium  illill  con^- 
iSnued  under  the  immediate  power  of  the  king, 
that  is,  under  the  count'i  jurildiCtioh ;  ftnd  ht 
depended  on  the  lord  to  whom  he  vowed  fealty, 
oti\^  on  account  of  the  fief  which  he  had  ob- 
tained. After  that  treaty,  every  ffeeman  htid  a 
right  to  fubje£t  Ms  nttodium  to  the  king,  or  to  any 
other  l6ttl,  as  he  thought  proper.  The  queftidn 
is  not  in  regatid  to  thofe  who  put  themfelves  itn^ 
dcr  the  proteftion  of  atiother  for  a  fief,  but  to 
fuch  as  changed  theii*  allodial  into  a  feudal 
hnd,  and  withdrew  themfelves^  as  it  were,  from 
the  civil  jutifUiftion,  to  enter  under  the  power  of 
the  king,  or  of  the  terd  whom  they  thbught  pro- 
per to  chufe. 

Thus  it  was' that  thofe  who  formerly  were  only 
under  the  king's  power,  as  freemen  under  the 
count,  became  infenfibly  valTals  one  of  another^ 
fihce  every  freeman  might  chufe  whom  he  pleaKd 
for  his  lord,  the  king,  or  any  of  the  nobility. 

2.  If  a  man  changed  an  fcftate,  which  he  pdf- 
ftfled  in  perpetuity  into  a  fief,  this  new  fief  could 
no  longer  be  only  for  life.  Hence  we  lee,  a 
iboK  time  after,  a  :|;  general  law  for  giving  the 

Vol.  II.  LI  fiefs 

^t  Ut  unufquijqui  liher  homo  in  noftro  regno  feniorem  cuem  «voliu* 
tit  in  nobis  Of  in  nojiris  fidelibus  acdpiat,  art.  s.  of  the  Declaratioa 
of  Charles. 

t  Caipitulft>y  of  the  year  S77.  tit.  e).  art.  9.  and  10.  apud  Cari* 
iacuixii  famUttr^din^rif  vaffalUs  faciindnm  ift^  &c. 

Thii 
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Book  fiefs  to  the  children  of  the  prefent  poflefibr :    it 
Chap*  14.  was  made  by  Charles  the  Bald,  one  of  the  three 
contrading  princes. 

What  has  been  faid  concerning  the  liberty  every 
freeman  had  in  the  monarchy,  after  the  treaty 
of  the  three  brothers,  of  chufing  whom  he  pleaied 
for  his  lord,  the  king  or  any  of  the  nobility^  is 
confirmed  by  the  afts  fubfequent  to  that  time. 

In  the  reign  *  of  Charlemain,  when  the  vaflal 
had  received  a  prefent  of  a  lord,  were  it  worth  on- 
ly a  fol,  he  could  not  afterwards  quit  him.  But, 
under  Charles  the  Bald,  the  vaffals  -f*  might  follow 
what  was  agreeable  to  their  interefts,  or  their  incli- 
nation, with  intire  fafety ;  and  fo  ftrongly  does  this 
prince  explain  himfelf  on  this  fubjed,  that  he 
ieems  rather  to  encourage  them  in  the  enjoy- 
ment of  this  liberty,  than  to  reftrain  it.-  la 
Charlemain's  time,  benefices  were  rather  perfonal 
than  real ;  afterwards  they  became  rather  real  than 
perfonah 

This  capitulary  relates  to  another  of  the  fame  year,  and  of  the 
fame  place,  art.  3. 

*  Capitulary  of  Aix  la  Chapelle,  in  the  year  S13.  art.  16.  qmd 
uMus  JJeniortmfuum  dimittat  poftquam  ab  to  acce/>erit  valente  Jbiiditm 
unumi  and  the  capitulary  oiPepiny  in  the  year  783.  art.  5. 

t  See  the  capitulary  JeCarifiacOf  in  the  3rear  S56.  art.  to.  and 
13.  Balusius*8  edition^  tom«  %•  pag.  83.  in  which  the  king, 
together  with  the  lords  fpiritual  and  temporal,  agreed  to  this  j 
EtJiaRqms  di  «vobis^  cuifuus  fkniaratus  mm  placet,  &  tUifmulatad 
alium  feniorem  meiiuj  quam  ad  ilium  acaptare  pofiHt^  *ueniat  ad  iilum^ 
&  ipfe  tranquilU  (^  pacifico  animo  donat  illi  eommeatum  .  ,  .  &  quad 
Dew  Uli  cupimt  ad  idmnjemarem  acaptare  potuerit,  pacifice  habeaU 


CHAP. 
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CHAP.    XXV. 

Changes  in  the  Fiefs^ 

THE  farte  changes  happened  in  the  fiefs,  as  ?oo'* 
in   the  allodia.     We  find  by  the   capitu- (,x*^\^^V 
lary  (*)  of  Compeigne,  under  king  Pcpin^  that yw  757* 
thofe  who  had  received  a  benefice  frorp  the  king^BaiuzimV 
gave  a  part  of  this  benefice  to  different  bond-«^'*^o»» 
men ;  but   thefc   parts   were    not   diftind   from    *' 
the  whole*     The  king  revoked  them  when   he 
revoked    the  whole  ;    and  at  the  death   of  th« 
king's   vaffal,   the  reaf-vaffal   loft  alfo  his  fear- 
fief;   and  a  new  beitefieiary  fucccedcd^   who  like- 
wife  eftablifhed  new  reat-vaflals.     Thus  it  wa4 
the  perfon,  and  not  the  rear -fief,  that  depended 
on  the  fief)  on  the  one  hand^   the  rear-vaflal  re- 
turned to  the  king,  becaufe  he  Was  not  tied  for 
ever  to  the  vaffal ;   and  the  rear  fief  returned  al- 
fp  to  the  king,  becaufe  it  was  the  fief  itfeif,  and 
not  a  dependance  of  it. 

Such  was  the  rear-vaflalage,  while  the  fiefs  were 
during  pleafurc  ;  and  fuch  was  it  alfo  while  they 
were  for  life.  This  lOvas  .altered  wheA  the  fiefs  de- 
fcended  to  the  next  heirs,  and  the  rear- fiefs  the  fame* 
That  which  was  held  before  immediately  of  tTie 
king,  was  held  now  mc^diately ;  and  the  regal 
'power  was  thrown  back,  as  it  were^  one  degree  $ 
Sometimes  two,  and  oftentimes  more* 

We    find    in^  the    books    {^]   of    fiefs,    that(MBboki^ 
though   the  king's   valfal$  might  give  away  in^^*^'*' 
fief,  that  is,   in  rear-fief,   to  the  king,   yet  thefc 
rear-vaffals  or  petty  vavafdrs,  could  not  give  alfa 
in  ficfi  fo.that  whatever  they  had  given,  they 
L  1  z  mi^hi 
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^ZtJ^  might  always  rcfumc.     Befides,   a  grant  of  that 
Chap.  25.  kind  did  not  defcend  to  the  chtldren  like  the  fiefs, 
becaufe  it  was  not  fuppofed  to  tl^ve  been  made 
according  to  the  feudal  laws. 

If  we  compare  the  fituation  in  which  the  tekr- 
Ydfialage  was  at  the  time  when  the  two  Ntilaztefe 
fen^tors  wrote  that  book,  to  what  it  was  unddr 
king  Pepin,  we  (hall  find  that  th^  rear-fiefs  ptt'-- 
ferved  *  their  primitive  nktore  longer  than  difc 
fiefe. 

Bat  when  thofe  fenators  wrote,  fach  gener&I  fcx- 
teptions  had  been  made  to  this  rule,  as  had  kU 
C>Book  I.  mod  aboliflicd  it.    For  if  a  pcrfon  (')  Wh6  h^d 
chapfV.     received  a  fief  of  a  rear-vaflkl,   happened  to  fol- 
low him  upon  an  e^cpedition  to  Rome,   he  wa& 
intitled  to  ail  the  privileges  of  a  rkSkU    In  tikb 
manner,   if  he  had  given  money  to  the  rear-vaflal 
to  obtain  the  fief,   they  latter  could  not  take  k 
from  him,   nor  hinder  him  from  tmnfmitting  it 
to  his  fon,  till   he  returned  him  his  money :    ih 
(•>)  Ibid,    fine,  this  rule  (**)  was  no  longer  obfcrved  by  th* 
fenate  of  Milan. 


CHAP.     XXVI. 

Another  change  which  happened  in  the  Jiefs. 

OCapi. 

thlrjL?  T^  Charlemain's  time  (0  they  were  obliged, 
Soa.  art.  **"  Under  great  penalties,  to  repair  to  the  genc- 
u^f *didon  ^^'  meeting  in  cafe  of  any  war  whatfoever  ;  they 
•pag.  365-  admitted  of  no  excufcs,  and  if  the  count  ex- 
Marfnam,  cmpted  any  one  be  was  liable  himfelf  to  be  pu- 
^g"*i^«y«J^rnifhed.     But  the  treaty  of  the  three  brothers  (') 

luzius's  e- 

dition,  p.  •At  leaft  in  Italy  and  Germany. 

made 
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made  a  reftriftion  *  upon  this  head,  which  refcued  ^^^i 
the  nobility,  9^.  it  wei'e,  Qujt  of  t&Q  king's  hands  ;  Chap.  li. 
they  wer^  no  longer  obliged  to  ferve  in  time  of 
war,  but  when  the  war  was  defenfive.  In  others, 
they  were  at  liberty  to  follow  their  lord,  or  to 
m^ncj  their  own  bufinefs.  This  treaty  relates  to 
another  i:,  copcluded  fi^ve  years  before,  between 
the  two  brothers,  Charles  the  Bald  and  Lewis 
Ifing  of  Germany,  by  which  thefe  princes  re- 
leafe  their  v^flals  from  ferving  them  in  war, 
in  cafe  they  (hould  attempt  hoftilities  againl^ 
each  other ;  an  agreement  which  the  two  princes 
confirmed  by  o^tK,  and  at  the  fame  time,  mad^ 
their  armies  fwear  to  it. 

The  death  of  an  hundred  thoufand  French,  at 
th^  battle  of*  Fontenay,  made  the  remains  of  the 
nobility  imagine,  that  by  the  private  quarrels  pf 
their  kings,  about  their  refpedive  (hares,  their 
whole  body  ftiould  be  exterminated,  and  that  the 
ambition  and  jealoufy  of  thofe  princes  woul4 
end  in  the  deftruftion  of  all  the  beft  fami- 
lies of  the  kingdom.  A  law  was  therefore  pafled, 
that  the  nobility  (hould  not  be  obliged  to  ferve 
their  princes  in  war,  unlefs  it  was  to  defend  the 
.  ftate  againft  a  foreign  invafion.    This  law  (^)  ob-  W  s«  th^ 

tained  for  feveral  ages.  Guy  king 

oftheRo- 

•  Volumus  ut  cujufcumque  noflriim  homo  in  cujuj\:umque  '*<?/'^/'»amono' 
cifmfintQrt  fuo  in  hofiem^  *vel  aliii  fuis  utilitatibus^  pergat^  »i/^^^^"  thofe' 
regni  in*vafio  auam  Lamtuveri  dicunt,   quod  abjit,  accident,  «'y^kich 
omnis  populus  ilUus  regni  ad  earn  repelkadam  communitff  pergat,  art.^.g^g  j^j^. 
5.  ibid.  pag.  44.  ed  to  tbc 

t  ^P«^  argoiteratumt  in  Baluzius/  capitularies^  torn.  2.  pag.  Salic  law^ 
39«  and  to 

that  of  the 
Lomb|irdj 
tit.  6.  §2. 
ia  Echard. 

L  1  3  C.H  A  P. 
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CHAP,    xxvir. 

Changes  which  happened  in  the  great  offices^  an4 
inthejief!^. 

^0<5k  T^HE  many  changes  introduced  into  the  fiefs^ 
|k£^^'  •*•  in  particular  cafes,  fcenjed  to  fpread  fo  wide 
as  to  be  produdive  of  a  general  Corruption.  I 
took  notice,  that  in  the  beginning  feveral  Befs  had 
been  alienatepl  in  perpetuity  \  hut  thofe  were  par- 
ticular cafes,  and  the  fiefs  in  general  prefervcd  their 
xiature  ;  fo  that  if  the  crown  loft  fome  fiefs,  it 
fubftituted  others  in  their  dead.  I  obfervcd  like- 
wife,  that  the  crqwn  ha4  never  alipnated  the  great 
offices  in  perpetuity  •f 

But  Charles  the  Bald  made  a  general  regula^ 

tion,  which  equally  affeftcd  the  great  offices,   and 

the  fiefs.     He  ordained,  in  his  capitularies,  that 

r)?<^**'*thc  ( )  counties  fhould  be  given  to  the  children 

'^xUyearOf  t})e  pQunt,  at)d  that  this  regqlation  (bould  alfo 

tif'  tit.     j3j^g  plzct  in  refpeft  to  the  fiefs. 

45.  art.  9.  ■'  '^     *   -  X     .. 

Aftd  10.  \       Y^Q  Ihall  fee  prefcntly  that  this  regulation  rcr 

J^*^^"*"' Celved  a  more  confiderable  extent,  infomuch  thap 
'tijisc^pi-  the  ereat  offices  and  fiefs  went  even  to  diftant  re- 
relative  td  I^tions.  From  thence  it  followed,  that  jnoft  of 
iirtotbfr  the  lords,  who  before  this  time  had  held  immc- 
feme  ye^f  ^i&t^ly  of  thf  c;o\yn,  held  pow  only  mediately, 
^^d  place,  fjjgf^  Coupts  who  formerly  adminiftered  juftice 
In  jiic  kipg's  plafitay  and  who  led  the  freemeji 

f  Soljje  liuthori  pretend  that  the  cotinty  of  Toulpufe  had  been 

V  given  away  by  Charles  Martel,  and  pafl'ed  by  inheritance  do«(n 

to  Ra)tnoQd  the  laft  county  but  if  this  be  true,  it  was  owing  to 

fofne  circ'umliances,  which  might  have  been  an   inducement  to 

chtife  the  C(^unts  of  Touloufe  from  among  the  children  of  the  \iSt 

Sgaipf^ 
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^gainft  the  enemy,  found  themfelves  fituated  be-  ^^^i*^ 
tween  the  king  and  his  freemen  ;  and  the  king^s  Chap.  %^. 
power  was  removed  farther  off  another  decrree. 

Again  it  appears  from  the  capitularies  ( ),   that  capimi  u-y 
the  counts  had  benefices  annexed  to  their  counties,  o^  the  year 
a«d  vaflals  under  them.    When  the  counties  be-  ^X^' 
came  hereditary,  the  count's  vaflals  were  no  longer '^'^^^^'^^^ 
the  immediate  vaflals  of  the  king  \  and  the  bene*  art.  6.  on 
fices  amiexed  co  the  counties  were  no  longer  the  ardsf '^The 
king^s  benefices  :  the  counts  grew  powerful,  be-  coUe^iion 
caufe  the  vaflTals,  whom  they  had  already  under  pitui^^M, 
them,  enabled  them  to  procure  Others.  book  5, 

In  order  to  be  convinced  how  much  the  monar-  and*the*j 
chy  was  thereby  weakened  towards  the  end  of  the  ^^^l^^^^f 

r  y  X  1  /I  of  theyear 

lecond  race,    we   have  only,  to  caft   an  eye  on  869. art. 
what  happened  at  the  beginning  of  the  third,  when  ^haTof  the 
the  mukiplicity  of  rear- fiefs  flung  the  great  vaf'y«ar877. 
ials  into  defpair.  Baiuzius't 

It  was  a  cuftom  ("*)  of  the  kingdom,  that  when  «d'^ion- 
the  elder  brothers  had  given  (hares  to  their  younger  p^ar^from 
brothers,  the  latter  paid  homage  to  the  elder  5  fo  otjio  of 
that  thofe  (hares  were  held  of  the  lord  paramount  ofthe^ac^^* 
only  as  ^  rear  fief.     Philip  Auguftus,  the  duke  of  lj^"V-^ 
Burgundy,    the  counts  of  Nevers,   Boulogne,  S.  book  2/ 
Paul,  Dampierre,  and  other  lords  declared  (")  that'^^^^P  *'• 
henceforward,  whether  the  fief  was  divided  by  fuc^  ordinance^ 
ceflion.  or  otherwife,   the  whole  fliould  be  held*i^^**^L*P 

'  Auguftus 

always  of  the  fame  lord,  without  any  intermedia- id  theyear 
tion.    This  ordinance  was  not  generally  followed;  "j'^^^*^ 
for  as  I  have  ^Ifewhere  obfervcd,  it  was  impoOi-  collcaion, 
ble  to  make  general  ordinances  at  that  time  •,   but 
many  of  our  cuftoms  were  regulated  by  them. 


L  1  4  CHAP. 
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CHAP,  xxvm 

Of  the  nature  of  the  fitfi  after  the  reign  ef 
Charks  the  BaJd. 


q>a^?28.  ^  '^  .  dained  jhat  when  the  ppQ'^fipr  ef  «  ^©ajc 
office  OF  of  a  fief  left  ;i  Tpn  «  his  dctth»  th^  p(Sc^ 
or  fief  flaould  devolve  to  luro.  It  mou\^  t)f  a  dif- 
jSbcuU  mtAStx  to  tr^ce  this  progrefs  of  t)^  abq(^ 
wbidi  from  theace  refulcfid^  and  Qf  (Ue  fp^tenHop 
given  to  that  law  in  eapb  cogntry-     I   find  ip 

C')?P^''the  book?  C")  of  fiefs,  that  toward?  tjie  Jwsgipning 
'* ''  of  the  reign  of  the  emperor  Conrad  W*  $h^  Bth 
fituatcd  in  his  dofninions  did  |ioc  defoefid  V^  the 
grandchildren:  they  defcendedonly  tp  Qf>e  of  the 
laft  poiTefibr's  children  *,  who  hsyci  be^li  cbofen 
by  the  lord  ;  thus  the  fiefs  were  given  by  a  kind 
of  elcAibn,  which  the  lord  made  among  the  chil- 
dren. 

In  the  feventecnth  chapter  of  thi$  boQk,  w?  have 
explained  in  what  manner  the  crown  wa$  in  fome 
>elpe<Ss  filcftive,  and  in  others  hereditary,  under  . 
the  fccond  race.  It  was  hereditary,,  becaufe,  the 
kings  were  abvays  taken  from  that  family,  and  bc- 
Oiufe  the  children  fgcceeded ;  it  wa^  eledive,  by 
reafoA  the  people  chofe  from  amongft  the  chil- 
4dreo»  As  things  of  a  fimilar  nature  move  ge- 
jaerally  alike,  and  one  political  law  is  conftantiy 
relative  to  another,  the  fame  fpirit  was  followed  f 
in  the  fucceffion  of  fiefs,   as  had  been  obferved 

•  sic  progrejfum  eft^  ut  adfiUos  de*vemret  in  quern  Domiuui  hoc  VilUt 
henificium  confirmare*    Ibid, 
t  At  lead  in  Italy  and  Germany. 

in 
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in  th#  fucGRfl](Q»  tQ  the  fFQ^n.  Thuii  the  fiefs  were  ^xxi* 
tr^nfmUCfdi  fQ  tl\e  children  by  |he  right  pf  fticcef- Ciiap.  19, 
fioR,  49  w/pU  a§  of  ^le^ipn  j    4nd   e^clj  ii^f  was 
^ecpiDe  bg^h  deiftive   apd  hereditary,    lik?    the 

THU  ri^t  pf  djeiSlion  ip  the  perfon  of  the  lord, 
W*s  «W  fubfiftipg  ^  at  the  time  of  the  authors  (•)  (0  ^^*"^ 
«fthp  books  of  fi^ffo  t^afis,  in  tjic  rc^g^igf  thcand  Au^**^ 

CHAP.    XXIX- 

Thejamf  SubjeSf  continued. 

IT  it  Hientioned  ia  the  books  of  fiefs,  that 
when  -f-  the  emperor  Conrad  fee  out  for  Rome, 
the  vaiTals  in  his  fcrvios  prefented  a  petition  to 
him,  that  be  would  pleafe  to  make  a  law,  that  the 
fiefs  which  defceiadpd  to  the  children ;  fhoilld  de^ 
fcend  alfo  to  the  grandchildren ;  and  that  he  who& 
brother  died  without  legitimate  heirs,  might  fuc- 
ceed  CO  the  fief  which  had  belonged  to  their  com- 
mon father  :  This  was  granted. 

In  the  fame  place  it  is  faid,  (and  we  are  to  re- 
member, that  thofe  writers  J  lived  at  the  time  of 
the  emperor  Frederic  I.)  *'  that  the  ancient  civi- 
*^  iians  §  had  always  been  of  opinion,  that,  the 

•'fuc- 

*  S^uod  koJU  UaJlabiUtim  efi^  nt  ad  omnes  ^qnaSUr  ^tfeniat, 
book  !•  of  the  fiefs»  tit%  i. 

f  Cum  *vero  Conradus  Romam  proficifartturf  petitum  efi  a  fideli" 
bus  qui  in  ejus  erant  fervitio,  ut,  Uge  ab  e^prwmmgatd,  koe  gtiam  ad 
lupoiis  ixfili9  produceri  dig^antur,  &  ut  f rater  Jrairi  fau  Itgitsmo 
harede  defunSio  in  btneftcio  quod  eorum  patrisfuit,  fuceedat^  book  i» 
of  fiefs,  tit.  X. 

t  Cujas  has  proved  it  cxtrcnieJy  well. 

§  Sciiitdum  eft  quod  beneficium  advenientes  ex  latere^  ultra  fratre* 
fatrueles  non  progredttur/ucc^ae  ab  antiquii  fapientibus  conftitutum* 

licit 
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xxxr^  "  fucccffion  of  fiefs  in  a  collateral  line  did    not 

ciap.  29.  **  extend  farther  than  to  coufin  germans  by  the 

^   *'  father's  fide,  though  of  late  it  was  carried  as 

^'  far  as  the  fevcnth  degree,  and  by  the  new  code 

*'  they  had  extended  it  in  a  dired  line  in  infinitum.^* 

It  is  thus  that  Conrad's  law  was  infenfibly  extended. 

All  thefe  things  being  fuppofed,  the  bare  pc- 
f  ufai  of  the  hiftory  pf  France  is  fufRcient  to  de- 
monftrate,  that  the  perpetuity  of  fiefs  was  eftab- 
lifbed  earlier  in  this  kingdom  than  in  Germany. 
Towards  the  commencement  of  the  reign  of  the 
emperor  Conrad  II*  in  1024,  things  ivpre  upon  the 
fame  footing  ftill  in  Germany,  as  they  had  been 
in  France  under  the  reign  of  Charles  the  Bal^, 
who  died  in  877.     But  fuch  were  the  changes 
made  m  this  kingdom  after  the  reign  of  Charles 
the  Bald,  that  Charles  the  Simple  found  bimfetf 
unable  to  difpuce  with  z  foreign  houfe  his  incoa- 
teftable  rights  to  the  empire  *,  and,  in  fine,  that  in 
Hugh  Capet's  time  the  reigning  family,  flripped 
of  all  it&  demefnes,  was  no  longer  in  a  condition 
tc^  maintain  the  crown.  : 

The  weak  underftanding  of ,  Charles  the  Bald 
produced  an  equal  weaknefs  in  the  French  monar- 
i^hy.  But  as  bis  brother  Lewis  king  of  Germany^ 
and  fome  of  that  prince's  fiijcceffors  wefe  men  of 
better  parrs,  their  government  prefer ved  its  vijjor 
much  longer. 

But  what  do  I  fay?  perhaps  the  flegmatic  con- 
flitution,  and,  if  I  dare  ufe  the  exprefllon,  the  ira- 
mtitabjlity  of  fpiric  peculiar  to  the  German  nation, 

licet  ntoderno  lemfore  vfque  ad  fcptimum  genicuhm  fU  yfurpatum^ 
.  euod  in  m^JiuHs  dffcinaetitibus  novo  jure  in  itif.nitum  extenditur. 
Ibid. 

made 


O  F    L  A  W  S.  523 

Ihadc  a  longer  ftand  than  the  volatile  temper  of  ^^^f 
the  French,    againft  that  difpofition  of  things,  Chap.  2^. 
^hich  perpetuated  the  fiefs,   by  a  natural  ten- 
dency, in  families. 

Befides,  the  kingdom  of  Germany  was  not  laid 
wafte,  and  annihilated,  as  it  were,  like  that  of 
France,  by  that  particular  kindpf  war  with  which 
it  had  been  har raffed  by  the  Normans  and  Saracens, 
There  were  lefs  riches  in  Germany,  fewer  cities  to 
plunder,  lefs  extent  of  coaft  to  fcour,  more  marfhcs 
to  get  over,  more  foreft  to  penetrate.  As  the 
dominions  of  thofe  princes  were  lefs  in  danger 
of  being  ravaged  and  torn  to  pieces,  they  h^d 
lefs  need  of  their  vaffals,  and  ponfequcptly  lels 
dependence  on  them.  And  in  all  probability, 
if  the  emperors  of  Germany  had  not  been  obliged 
to  be  crowned  at  Rome,  and  to  make  continual 
expeditions  into  Italy,  the  fiefs  would  have 
preferved  their  primitive  nature  much  longer  ia 
that  country. 

[C  HAP.    XXX. 

In  what  manner  the  empire  was  transferred 
from  the  family  ^Charlemain. 

TH  E  empire,  which  in  prejudice  to  the  branch 
of  Charles  the  Bald,  had  been  already  given 
to  the  *  baftard  line  of  Lewis  king  of  Germany, 
was  transferred  to  a  foreign  houfc  by  the  eledion  oif 
Conrad,  duke  of  Franconia,  jh  912.  The  reign- 
ing branch  in  France  being  hardly  able  to  difpute 
a  few  villages,  was  much  lefs  in  a  fituation  to  conr 
tcft  thff  empire.     We  have  an  agreement  which 

*  Arnold,  and  his  Ton  Le^i^  IV. 

6  paired 
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R  q OK  ps^r^^d  between  Charles  the  Synplc  ^nd  the  ereperor 
c^p/|i.  Henry  I.  yfl\o  had  fugcccdcd  to  Conrad,  It  1% 
(b)  In  the  called  tbcconfipadl  pf  Bonn  (^).  Tbpfe  two  prin- 
^ii^tcd*by^^*  n>et  in  a  vcflel  which  had  been  placed  in  th^ 
Aubcrt  le  fnlddiip  of  thc  Rhine,  aiid  fworc  ccern^  fpei^d^ip. 
d^nati-  "  They  ufcd  on  this  pccafion  an  cxcpHen?  mi44^e  tei[m^ 
onum  ^harip^  took  thc  title  of  king  of  ^J^eft  Ffoik^^ 
Jhap"*^/.  and  Henry  that  pf  king  of  Eaft  Fr^pce,  pbarje^ 

fontraded  with  the  king  of  Ge/n:)S(py«  ^  ppt 

with  the  emperor. 

CHAP.     %Y,Xh 

In  what  manner  the  crown  of  France  was 
transfenred  to  the  houfe  ^/Hugh  Capet. 

TH  £  inheritance  of  the  fiefs,  and  the  gi^c-r 
r^l  eftabiilhnient  of  rcar-fieft,  e^unguifccd 
the  pqlitjcal,  ^pd  fqrmcd  i  feudal  government. 
Ipftead  of  that  prodigiQM9  multitude  of  yaffais 
who  were  formerly  under  the  king»  there  were 
now  a  few  only,  on  whom  the  others  depended. 
Thp  kings  had  fcarce  atiy  Ipng^r  %  direft  autho- 
rity \  a  power  which  was  to  pafs  through  fo  many 
and  through  foch  great  powers,  eicher  ftopt  or  was 
loft  before  it  reached  its  term.  Thofe  great  vaflals 
would  no  longer  obey  \  and  they  ^yen  ni^de  ufe  of 
iheir  rear-vaffals  to  w^thdr^^  th^ir  pbcdi^^noe.  Thc 
kings  deprived  of  their  demefnes,  and  reduced  tp 
the  cities  of  Rhcims  and  Laon,  wefC  l^ft  ^xpofed  xs^ 
their  nftcrcy;.tbe  tree  ftretched  put  its  branches 
too  far,  and  the  head  was  wither^^-  The  kingr 
dom  found  itfelf  without  a  demefne,  as^  the  empire 
is  at  prefeat.  The  crown  w^  therefore  given  to 
one  of  the  moft  potent  vaflals. 

The 
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The    Normans  ravaged    the   kingdom  :    they  \t^J^ 
failed  in  open    boats  or    {mail .  vetels,    entered  Chap.  ^n 
the  rh<JUths  of  rivers,  and  laid  the  coimtry  wiftc 
on  both  fides.     The  cities  of  Orleans  *  and  Paris 
I    .       put  a  ftdp  to  thofe  plunderers,  fo  that  they  could 
I  not  advance  farther,   either  on  the  Seine,  or  t>n  the 

J  l^oire.     Hugh  Capet,  who  was   mafter  of  thofe 

citiest  held  'h  his  hands  the  two  keys  of  the  Dti- 
happy  remains  of  the  kingdom  ;  the  crown  wai 
conferred  upon  him  as  riifc  only  perfon  able  to  de- 
fend It.  it  is  thus  the  fempire  was  afterwards 
givten  to  a  family,  whofe  dominions  fbhn  fo  ftrong 
a  barrier  againft  the  Turks. 
f  The  empire  went  from  Charlemain's  family.  At  a 

tnnc  when  the  inheritance  of  fiefs  was  eftablifhed  on* 
ly  as  a  mere  condefcendenxre.     It  even  appears  that 
[  this  inherttahce  obtained  much  later  {")  among  the  (0  See 

Germans  than  among  the  French ;  which  was  the  cJ^^xx, 
reafon  that  the  empire,  confidered  as  a  jfief,  was  p-  199* 
deftive.     On  the  contrary,  when  the  crown  of 
France  went  from  the  family  of  Charlemain,  th4 
frefk  were  really  hereditary  in  this  kingdom  ;  and 
clie  crown,  as  a  great  fief,  was  alfo  hereditary. 

But  it  is  very  wrong  to  refer  to  the  very  mo- 
ment of  this  revolution,  all  the  change^!  which 
happened,  either  before  or  afterwards.  The  whole 
was  reduced  to  two  events ;  the  reigning  family 
changed^  and  the  crown  was  united  to  a  great 
-fief. 


I 


I  •  See  the  capitulary  of  Charles  the  Bald,  in  the  year  877,  apud 

^  ^  Carifiacum,  on  the  importance  of  Paris,  S.  Denis,  and  the  caltlcs 

on  the  Loire,  in  thofe  days. 


CHAP. 
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CHAP.    XXXII. 
Sofjie  Mnfequences  of  the  perpetuity  offiefii 

^joii'^  IpROM  the  perpetuity  of  fiefs,  it  followed/ 
Chap.  3».  ^  that  the  right  of  feniority  or  primogeniturd 
was  eftablifhed  among  the  French.  This  right  was 
<0  See  the  quite  Unknown  under  the  firft  race  (**)5  thd  crown 
ttid^the^  was  divided  among  the  brothers^  the  allodia  wertf 
hwofthc  (hared  in  the  fame  manner;  and  as  the  fiefs  whc- 
aiw  in^the  ther  precarious,  or  for  life,  were  not  an  obje£t  of 
jl^^?^  fucceflion,  there  could  be  no  partition  in  regard  to 
thofe  tenures. 

Under  the  fecond  race,  the  title  of  emperor  which 
Lewis  the  Debonnaire  enjoyed,  and  with  which  he 
honoured  his  eldeft  fon  Lotharius^ .  made  him 
think  of  giving  this  prince  a  kind  of  fuperiority 
over  his  younger  brothers.  The  two  kings  • 
were  obliged  to  wait  upon  the  emperor  every  ycar^ 
to  carry  him  prefents,  and  to  receive  much  greater 
from  him  ;  they  were  alfo  to  confult  with  hint 
upon  common  affairs.  This  is  what  infpiredLo- 
tharius  with  thofe  pretences  which  met  with  fuch 
bad  fuccefe.  When  Agobard  -j-  wrote  in  favour 
of  this  prince^  he  allcdgpd  the  emperor's  own  re* 
gulation,  who  had  afibciated  Lotharius  to  the  em- 
pire, after  he  had  confuked  the  Almighty  by  a 
three  days  faft,  and  by  the  qelebracion*  of  the  ho- 
ly myfteries  \  after  the  nation  had  fworn  allegi- 
lince  to  him,  which  they  coDild  not  refufe  without 

♦  See  ibe capitulary  tff  the  year  8x71  which  contains  the  firfl  par- 
tition mace  by  Lewis  the  Debonnaire  anaong  his  children. 

t  See  his  two  letters  upon!  thit  fubjeft,  the  title  of  one  of  which 

perjuring 
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.perjuring  thetnfelves ;  and  aft«r  he  had  fcnt  Lo-  \°^f^ 
tharius  to  Rome  to  be  confirmed  by  the  pope.  Up-  chap.  s»« 
on  all  this  he  lays  a  ftrefs,  and  not  upon  bis  right 
joi  primogeniture.  He  fays,  indeed,  that  the  em- 
peror had  defigned  a  partition  among  the  younger 
brothers,  and  that  he  had  given  the  preference  to 
,the  elder;  but  faying  he  had  preferred  the  elder^ 
was  faying  at  the  iame  time  that  he  might  have 
given  the  preference  to  his  younger  brothers. 

But  as  foon  as  the  fiefs  became  hereditary,  the 
,  right  of  feniority  was  e(labli(hed  in  the  feudal  fuc- 
cefiion  ;  and  for  the  fame  reafon  in  that  of  the 
crown,  which  was  the  great  fief.  The  ancient  law 
of  partitions  was  no  longer  fubfifling ;  the  fiefs 
being  charged  with  a  fervice,  the  pofleflbr  mufl: 
have  been  enabled  to  difchargc  it.  The  right  of 
primogeniture  was  eftablifhed,  and  the  reafon  of 
the  feudal  law  was  fuperior  to  that  of  the  political 
or  civil  inftitucion. 

As  the  fiefs  defcended  to  tlie  children  of  the  pof- 
^feflbr,  the  lords  loft  the  liberty  of  difpofing  of 
them ;  and,  in  order  to  indemnify  themfelv^s, 
they  eftabliflied  what  they  called  the  right  of  re- 
demption, whereof  mention  is  made  in  our  cuf- 
toms,  which  at  firft  was  paid  in  a  dire(^  line;  and. 
by  ufage  came  afterwards  to  be  p^id  only  in  a  cql- 
lateral  line. 

The  fiefs  were  fqon  rendered  transferaljlc  to 
ftrangcrs,  as  a  patrimonial  eftate.  This  gave  rife 
to  the  right  of  fines  of  alienation,  which  were 
eftabliflied  almoft  throughout  the  kingdom.  Thefe 
rights  were  arbitrary  in  the  beginning ;  but  when 
the  practice  of  granting  fuch  per  millions  was  be- 
come general,  they  were  fixed  in  every  diftrift. 

The 


528  T  H  E    S  P  i  n  I  T  % 

ttSr  '^^^  ^'S^^  ^^  redemption  was  to  be  paid  at  cve*y 
Cbap.  3I.  change  of  heir,  and  at  firft  was  paid  tfvctt  in  a  di- 
r)  See  the  rea  line  (•).     Thie  moft  general  cuttom  hid  fixed 

ordinance  ,  ^  ,    .  rr^,  .  •      .  t       ^^    .   ^ 

of  Philip   It  to  one  years  income.    This  was  biH^hetitoiM 
hiX^car^"^  inconvcnitftt  10  the  vaffal,   and  aflfefted   ih 
1109.  on   fome  meafare  the  fief  itfelf.    It  was  offien  agreed  * 
the  fiefs.  ,j^  ^jjg  g^  of  homage,  that  the  ford   fliould  n6 
longer  demand  more  than  a  certain  fum  of  thoney 
for  the  redemption,  which,  by  the  changes  ihctdciit 
to  money,   became  afterwards  of  no  manner  of 
importance.     Thus  the  right  of  redemption  is  in 
cur  days  rfeduced  almoft  to  nothing,  whifc  that  bf 
the  fines  of  alienation  is  continued  in  its  full  ex- 
tent.    As  this  right  cbncel-ned  neither  the  vaflal 
hot*  his  heirs,  but  was  a  fortuitous  cafe  which  no 
one  was  obliged  to  fotefee  or  expeft  •,  thefe  ftipu- 
Jatlons  were  not  made,  and  they  continued  to  pay 
a  certain  part  of  the  price. 

When  the  fiefs  were  for  life,  they  cbuld  ndt 
give  a  p^rt  of  a  fief  to  hold  in  perpetuity  as  a 
I'ear-fief  i  for  it  would  have  been  abfurd  that  a 
perfon  who  had  only  the  ufufruit  of  a  thing, 
fhould  dil])ofe  of  the  property  of  it.  But  when 
they  became  perpetual,  this  was  -f*  permitted,  with 
fome  reftridion^  made  by  the  cuftomsj,  Virhich 
i^as  what  they  call  difmembering  their  fief. 

f  We  find  feveral  of  thefe  conventions  in  tlic  chaffer,  as  in  the 
regtfterbook  of  Vendome,  and  that  of  the  abbey  of  S.  Cyprilui 
in  Poitouy  of  which  Mr.  Galland  has  given  forae  extracts,  pag. 
55- 

t  But  fhey  coold  not  abridge  the  fiefs,  ib«t  i8>  abolith  a  portion 
of  it, 

.  t  They  fixed  the  portion  which  they  could  difmember* 

.2  The 
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The  perpetuity  of  feodar  tenures  havjng  eftab-  \Z2f^ 
liAed  the  right  of  redemption,  the.  daughters  were  Chap,  ji* 
rendered  capable  of  fucceeding  to  a  fief^  in  default 
of  male  iffue.  For  when  the  Idrd  gave  the  fief 
to  his  daughter,  he  multiplied  the  cafes  of  his  right 
of  redemption,  becaufe  the  hulbahd  was  obliged  to 
pay  it  as  well  as  the  wife  *.  This  feguiatiori 
could viip;  take  place. in  regard  to  the  crown-,  for 
as  it  was  not  held  of  any  one  there  could  be 
no  right  of  redemption  over  it. 

The  daughter  of  William  V.  count  of  Touloufe^ 
did  not  fucceed  to  the  county.  But  Eleanor  foe- 
ceeded  to  Aquitaine,  and  Mathildis  to  Normandy  f 
and  the  right  of  the  fucceflion  of  females  feemed 
fo  well,  eft abliihed  in  thofe  days,  that  Lewis  the 
Young,  after  his  divorce  from  Eleanor,  made  nqf 
difBeulty  in  reftoring  Guyenne  to  her*  But  a$ 
thcfe  two  laft  inftances  followed  clofe  to  the  Srftjf 
the  general  law  by  which  the  women  were  called 
to  the  fuccelTion  of  fiefs,  muft  have  been  in- 
troduced much  later  ^  mto  the  county  of^ 
Touloufe,  than  into  the  other  provinces  of 
France* 

.  The  conftitutions  of  feveral  kingdoms  of  Eu ropcf 
has  been  directed  by  the  .ftate  of  feudal  tenures  ac 
the  time  when  thofe  kingdo^ps  were  founded^  The 
women  fuccceded  either  to  the  crowo  of  France! 
nor  to  the  empire,  becaufe  at  the  eftabliflimeot  of 

*  This  was  the  reafon  that  the  lords  obliged  the  t!»h}o^  to  mar'* 
ry  again. 

+  Moft  of  the  great  families  bad  thtxr  p^ttcular  laws  0^  fuc- 
ceflion. See  what  M.  4^  la  Thauinaiffier*  fays,  concerning  th<lf 
families  of  Berry.  .    .     • 

Vol,  II,  M^C  tboft 
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\xxi^  thofc  two  monarchies,  they  arc  incsqpable  of  fuc- 
Cbip.  ss«  cecding  to  fiefs.  But  they  fucdeeue^  in  king- 
doms, whole  eftaUifhment  was  pofterior  to  chat 
of  the  perpetuity  of  the  fiefs,  fuch  as  thofe  found* 
ed  by  the  Normans,  thofe  by  the  conquefts 
made  on  the  Moors ;  and  others,  in  fine,  which 
beyond  the  limits  of  Germany,  and  in  later  times 
received  in  fome  meafure,  a  fecond  birth,  by  the 
eftabliihment  of  Chriftianity, 

When  thcfe  fiefs  were  at  will,  they  were  givcD 
to  fuch  as  were  capable  of  doing  iervice  for 
them,  and  therefore  were  never  beftowed  on  mi- 
nors ;  but  *  when  they  became  perpetual,  the  lords 
cook  the  fief  into  their  own  hands,  till  the  pupil 
came  of  age,  either  to  increafe  their  own  emolo* 
ments,  or  to  train  the  pupil  to  the  ule  of  arms. 
This  i^  what  our  cuftoms  call  She  guardianjhip  of 
a  mbleman^s  children^  which  is  founded  on  princi* 
pies  difierent  from  thofe  of  tutelage,.and  is  entire- 
ly a  dilHn£fc  thing  from  it. 

When  the  fiefs  were  for  life,  it  was  cuftomary 
to  vow  fealty  for  a  fief;  and  the  real  delivery, 
which  was  made  by  a  fcepter,  fecured  the  fief,  ai 
it  is  now  fecured  by  homage.  We  do  not  find 
that  the  counts,  or  even  the  king's  commiffaries, 
received  the  homage  in  the  provinces;  nor  is  this 
ceremony    to    be  met  with  in  the   commiffions 

•  We  fee  in  the  capitulary  of  the  year  877,  afud  Carifiatm 
art.  3.  BaluziusV edition,  torn.  a.  pag.  »69.  the  moment  in  which 
the  king!  caufed  t|;ie  fiefs  to  be  admiiiiftered  in  order  to  prefer^' 
them  for  the  minors  $  an  example  followed  by  the  lords,  sn^ 
which  gave  rVc  to  what  we  have  mentioned  by  the  name  of  ^ 
guardtanflufff  dn§hUmaiCs  childnn. 
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of  thofe  officers,  which  have  been  handed  down.^^^'^ 
to  us  in   the  capitularies.     They  fometimes,  in-  cbap.  3V.- 
deed,  n)ade  aU  the  king's  fubjedbs  take  an  oath  of 
allegiance*;  but  fo  far  was  this  oath  from  be* 
ing  of  the  fame  nature  as  the   fervice  afterwards 
cftablifhed   by  the  name  of  homage,  that  it  was 
only  a  f  ceremony,  or  lefs  folemnity,  occafional-         . 
ly  ufed,  either  before  or  after    that  adt  of  obeif- 
ance ;  in  fhort,  it  was  quite  a  diftindt  (hing  from 
homage. 

The  counts  and  the  king's  commiflaries  made 
thofe  vaffals  C)  whofe  fidelity  was  fufpcfted,  give  (p)  Capj- . 
occasionally  a  fecurity  which  was  called  frmifas  \  q^II\11^^ 
but  this    could  not  be  an    homage,    fince    the  the  Bald, 
kings  0)  gave  it  to  another.  %'^'ff' 

-  And  though  the  abbot  Suger  (')  makes  mention  riditum  a 
of  a  chair  of  Dagobcrt,  in  which  according  to  bu^rt!^^. 
the  teftimony  of  antiquity,  the  kings  of  France  Bajuziuss 

nj  -i-i  ^    t  edition, 

were  accuftomed  to  receive  the  homage  of  the  no-  pag.  145. 
bility  5  it  is  plain  that  he  expreffes  himfelf  agree-  ^r^^^i^* 
ably  to  the  ideas  and  language  of  his  own  time.      C)Li'b.de 

When  the  fiefs  defcended  to  the  heirs,  the  ac-  ^S'c 
knowlcdgment  of  the  vaflal,  which  at  firft  was^"^. 

•  We  find  the  formula  thereof  in  the  fecond  capitulary  of  the 
year  So2.>    See  alfo  that  of  the  year  854,  art.  13.  and  others. 

,  f  M.  Du  Cange  in  thp  word  hotniniumi  pag.  T163.  and  in  the 
word  fiaUUtaSi  pag.  474.  cites  the  charters  of  the  ancient  iiomages 
where  thefe  diff'erences  are  found,  and  a  great  number  of  autho- 
rities which  may  be  feen.  In  paying;  homage,  the  va/Tal  put 
his  hand  on  th^t  of  his  lord,  and  took  hii  oath ;  the  oath  of 
fealty  was  made  by  fwearing  on  the  gofpels.  The  homage  was 
performed  kneeling;  the  oath  of  fealty  (landing.  None  but  the 
lord  could  receive  homage,  but  his  ofHcers  might  take  the  oath 
of  fealty.  See  Littleton,  fcft.  9r,  92.  of  homage,  that  is,  fidelity 
and  homage.    - 

M  m  2  .  only 
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^x/  ^^^^  *"  occafional  fervicc,  became  a  regular  duty^ 

Qliap.  3>  Ic  ^^s  performed  in  a  more  folemn   manner^   and 

attended  with  more  formalities,  becaufe  it   was  to 

be  a  perpetual  monument  of  the  reciprocal  duties 

Qt  the  lord  and  vaflal. 

I  (bould  be  apt  to  think^  that  homages  begaa 
to  be  eftablilhed  under  king  Pepin,  which  is 
the  time  I  mentioned  that  feveral  benefices  were 
given  in  perpetuity  ;  but  1  fhould  iiot  think  thus 
without  caution,  and  only  upon  a  fuppofitioii 
(«)  Anno  that  the  authors  of  the  ancient  annals  (•)  of  the 
757.  chap,  p^^^j^g  were  not  ignorant  pretenders,  who  in  de- 
scribing the  fealty  profefled  by  TaffiUo,  duke  of 
Bavaria,  to  king  Pepin  fpoke  *  according  to  the 
ufages  of  their  own  time. 

CHAP,    xxxiir. 

I'fie  fame  Sudjecl  continued. 

WHEN  the  fiefs  were  either  precarioas  or 
for  life,  they  feldom  had  a  relation  to  any 
other  than  the  political  laws  ;  for  which  reafon  in 
the  civil  inftitutions  of  thofe  times  there'  is  very 
little  mention  made  of  the  laws  of  fiefs.  But 
When  they  were  become  hereditary,  when  there 
was  a  power  of  giving,  felling,  and  bequeathing 
ihem,  they  had  a  relation  boch.  to  the  poliiicat 
and  the  civil  laws.     The  fief,  confidered  as  an  ob- 

•  Taffilo  *venit  in  vafatico  fe  commendans,  per  mamts  facm* 
menta  jura-vit  multa  Gf  innumerabilia^  reliquHs  fanBorum  manut 
jfnponens  &  fidslitatem  promifit  regi  Pippinio,  One  would  think 
that  here  was  an  homage  and  an  oath  of  fealty ».  See  the  penal- 
timace  note  above* 

ligation 
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Ugatfon  of  performing  military  fcrvice,  depended    ^^* 
on  the  political  Uw ;  coniidered  as  a  kind  of  com-  Cbap.  33^ 
niercial  property,  it  depended  on  the  civil   law. 
This  gave  rife  to  the  dvil  r^uUiioas  concerning 
feudal  tenures* 

When  the  fiefs  were  become,  hereditary,  the 
law  relating  to  the  order  of  fucceffion  muft  have 
been  relative  to  the   perpetuity  of  fiefs.      Hence 
this  rule  of  the  French   law,  efiafes  vf  inheritance 
do  not  afiend  ("),  was  eftabli&ed   in   fpite  of  the  ^''^^J^^ 
Roman  and  iSalic e*}  laws*     It  was  neceffary  that  4jj,  tit  19. 
fervice  fhould  be  paid  for  the  fief;  but  a  grand-' f!*)  ^n^^^e 
father  or  a  great- uncle  would  have  been  too  old  to/^^ 
perform  any  fervice  ;  therefore  this  rule  took  place 
at  firft  only  in  regard  to  the  feudal  tenures,  as  we 
learn  of  Boutillier  (').  <')  ^«w«w 

When   the  fiefs  l^ecame  hereditary,    the  lords  book  \. 
who  were  to  fee  that  fervice  was  paid  for  the  fief,  ***•  ^^^ 
infifted  that  the  *  females  who  were  to  fucceed  to 
the  feudal  eftatc,  and  I  fancy  fometimes  the  males, 
Ihould  not  marry  without  their  confent ;  infomuch 
that  the  marriage-contradts  became  in  refpe^  to  the 
nobility  both  a  feudal  and  a  civil  regulation.     In 
an  ad  of  this  kind  under  the  lord's  infpedlion,  re- 
gulations were  .made  for  the  fucceffion,  with  a  view 
t^at  the  heirs  might  pay  fervice  for  the  fief;  hence 
ribne  but  the  nobility  at  firfthad  the  liberty  of 
difpofing    of   fucceffions    by     marriage-contra£tt 
as   f )  Bpyer  and'  (')  Aufrerius    have  juftjy   ob-  t.*j  ^• 
ferved.  No.8,& 

•  According  to  an  ordinance  of  St.  Lewis,  in  the  year  i»46,,  No-  3** 

to  fettle  the  cuftoms of  Anjou  and  Maine;  thofe  who  (hall  have  ^e)  j^  ^j. 

the  care  of  the  hcirefs  of  a  fief  (hall  give  (ecurity  to  the  lord,  thai  p^)]  i  ^oU 

^e  ihail  not  he  married  without  his  con  lent.  dccifiioa 

M  m  3  It4S3* 
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Book  Jj  Jj  needlefs  to  mention  that  the  power  of  re- 
Chap.  33.  dcmpcion,  founded  on  the  old  right  of  the  rela- 
tions, a  myftcry  of  our  ancient  French  jurifpru- 
dence  I  have  not  time  to  develop,  could  noc 
take  place  with  regard  to  the  fiefs,  till  they  were 
become  hereditary. 


ItaUam^  Italiam 


I  finifli  my  treatife  of  fiefs  at  a  period,  where 
moil  authors  commence  theirs, 
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Note.     The  letters  i.  ii.  denote  the  volumes,  the 
figures  the  pages. 


A. 

'  ^SORTION:  why  the   women  of  America  procured 

Jccu/atioMi  allowed  in  old  Rome:  ufeful  in  a  repoblicy 
i.  1 16.  The  abufe  made  of  them  under  the  emperors*  i.  1 17 
Public,  i.  291*  Caufe  of  their  being  put  a  flop  to,  i.  i  jz* 
Ofberefy  and  magic,  the  circamfpedion  they  require,  K  274. 
Abufe  that  may  be  made  of  them,  i.  275,  tiT^^. 

Auuftd ;  in  what  manner  thty  efcaped  condemnation  at  Rome, 

i.  Ill 

Jceu/trs  :  in  what  caie  they  were  puniflied  at  Athens,  i.  293 
Guards  appointed  to  watch  them,  iliiJ,  Falfe ;  in  what  roan* 
|ier  they  were  puniflied,  ibid. 

A&iens  01  mtu  :  how  they  are  judged  in  a  monarchy,  i.  43,  tf 
yif.  Caufe  of  the  great  anions  of  the  ancients,  i.  48,  (if 
fiq.    Ex  bonafide^  by  whom  devifed,  i.  1 1 1 

Adaption,  when  ufeful,  i.  64     When  not,  >•  77 

Adulation^  when  forbid  by  honor,  !•  43 

^</»/r/rf  (accufatioR  of)  public  among  the  Ronians,  u  70.  in 
what  manner  it  was  aboliflied,  i.  1 5 1 .  1 5  s.  (A  woman)  ac- 
cufed  by  her  children,  ii.  22a 

^4^<v0r«/^ofthe  public  pro/ecutor,  ii.  344.     His  function,  f^/V; 

Africa:  State  ofthe  people  who  inhabit  its coalls,  ii.  2^.  Rea- 
fon  of  their  being  barbarians,  ibid^  Natare  of  their  com- 
merce, ibid.     The  circuit  of  their  coaft,  ii.  Jo,  Wyrf. 

Agrtcultun:  in  what  light  it  was  confidered  by  the  ancient 
Greeks,  i^  55.  By  whom  exercifed  among  that  nation,  ibid. 
and  m  145.     £ncourag|ed  among  the  Chinefe  and  Perfians, 

»•  335»  336 

dlkibiadiJt  admired  by  t^e  univerfe  1  foe  what  reafon,    i.  61 
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jfJexanJer^  rcjedion  on  ^s  projc^,  i.  209.     Whit  he  did    t0 
preferve  his  conq[ue(ls.  i.  2jo.     His  conquefts  in  the  Indies, 
ii.  41.     Founds  Alexandria,  \u  42.     His  nayigation  in  the 
Indies,  and  the  Indian  fea,  ii,  49,  &y^f*     His  empire  di- 
vided, i.    179 
^/y««/iV  of  the  great  o^ces  and  |efs^              ii..  518,  ^  Jtq* 
*Jllod:a.     How  changed   into  ficJTs  and  why,  ii.  476,  &r  /eq, 
',   Advantage  of  this  change,                                             ii.   480 
jimhajkdorf  of  princess  to  what  laws  they  were  fubje^,  ii.    247 
^Jmbition  invades  the  hearts  of  fome  people,  when  virtue  is  ba- 
nilhed,  i.  30.     Pernicious  in  a  republic,  i.  36,    Whether  it 
be  oieful  in  a  moiiarchy,  i6i4» 
Armrica^  by    whom  difcovercd,    ii.  27'  Confequcncc    of    the 
difrovery,  wjth  regard  to  the  reft  ot  the  world,  ii.  Bo.     And 
with  regar4   to  Spa! n^  ii.  8z*     Nature  of  its  foil,  \»  422, 
Why  there  are  fo  maoy  favages  in  that  country,         ^    ibld^ 
Jmortization^   ('"'gbt  of,)                                                                ii.    2 05 
Amphiayons^  their  law  contradidory  to  itfelf,                   11.   369 
Annifitanti^  reafons  that  induce  the  ijtate  to  grant  them  a  iingular 
protedion,     ^                                                                ii*    120 
Ananymui  (letters,)  whether  any  notice  ought  to  be  taken  of 
'    them,                                                                               i.  298 
Jntipater^  the  law  which  he  cnadcd  at  Athens,  i.  %\*  Advantage 
'^  of  that  law.                                                      -               /^/V/, 
Antrufitty^  what  was  under  Hood,  by   that  word,  ii.  45  u     The 
compoiltion  which  wgs  fettled  for  the  miarder  of  an  Antruftio, 
ibid.     Whether  the  order  of  Antrufiios  formed  a  body  of  nOr 
'.  l?ility,    '     ^                                                            '       i.  455 
Appeal^  how  it  was  looked  upon  by  the  Romans,            ii.  i^q 
^y/i/^tf/ 0/ falle  judggient  ;    what  it  was  formerly,  ii.  320.     It 
iiicluded  felony,  ibid,     how  they  proceeded  therein,  ii.  521, 
l^  feq,'  and  393.     Who  werp  forbid  to  make  it,  ii.  32^.     It 
was  to  be  made  upon,the  fpot,  ii.  336.     Of  default  of  jufticc 
when  it  was  permitted,  ii.  327.     In  what  manner  it  was  in- 
troduced, ii.  329.     Whether  battljp  was  allowed  in  this  caie 
ibid,  (S^y^f.     Followed  with  an  appeal  of  faife  judgment^ 
ii.  331.     To  the  king,  ii.  328.     Whether  they  cpiild  appeal 
the  king'j  court  of  falfe  judgment^  ii.  326.     AlavTofCharlea 
yil.  concerning  appeals,                                              ii.  381 
Aft^i  (t^c  I>ecei|ivir)  how  he  eludes  his  own  laws  in  th€  aifair 
of  Virginia,                                                                 '    i.  116 
-rfr^ij,  theif  charad^er,  ii.  66,  ^ M*    Their  ancient  and  pre • 
fent  commerce,  ;^;V.     Their  liberty.               '              *•  413 
Arcadians^  nature  of  the  country  they  inhabit,                  i.  53 
Arcopagtti  feyV;rely  punifhed  for  killing  a  fparrow,           i.   loi 
Ari9pagusy  a  court  of  judicatur.($  at  Athens,  1,  69.    Several  judg- 
ments paffed  by  this  court,  i^.ioi.     Its  fundlions,     S.  112 
Argiw^  thw  cruelty  condemned  b/  the  Alheiiians«      i^  123 
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Jiriana^  its  fituation,  ii*  40 

driftocracyy  what  it  is,  1.  1 2,  and  18.     When  it  is  happy,  i.  i8« 

which  »s  the  heft,  i.  21,  ^d  the  rooft  imperfc^fc,  ibid.  Things 

fernicipus  in  an  ariftocracy,  i.  73,  yy^jr.  and  165,  ^  f*i* 
n  what  manner  it  is  corrupted,       ^  i.  l6j 

AriftotUj  his  opinion  concerning  the  virtues  of  flavcs,  i.'47.  In 
regard  to  natural  flavcs,  i,  ^i^c^.  In  regard  to  mufic,  i.  54, 
IS'fcq^  In  regard  to  ariifans,  i.  thtd.  In  regard  to  the  fpi- 
rit's  waxing  old,  i.  70.  In  regard  to  monarchies,  i.  243.  la 
regard  to  the  number  of  citizens,  ^  ii-  147 

4rm\  effed  arifing  from  the  change  of  arms,  ii-  27^::   ^>'® 
arms;  the  bearing  of  them  how  punifhed  at  Venice,  ii.  251 
4fttfi  or  decree  giving  upon  ah  appeal ;  origin  of  the  formulary 
employed  therein,  '  "•.  339 

jfriaxerxes  :  why  he  put  iiis  children  to  death,  1.  Sgr 

Jrii/dtist  how  they  came  to  be  made  fricemcn,  i.  54 

Jtru,  what  Xenophon  fays  of  thofe  who  exercife  them,  i.  J4 
Their  ufe,  ii.  143.  Their  infltiencc  on  the  number  of  the 
inhabitants  of  a  counci-y »  ^J*.  ^ 44 

Asf  Roman,  its  value,  ii.  l  n ,  CSf  >^ 

JJta^  what  kind  of  trade  was  formerly  carried  on  in  that  coun- 
try, ii.  28,  Revolutioaa  that  have  happened  in  Afia,  ibid* 
Quality  and  efFeftsof  ii*c'imate,  i-  39i»  ^/*f'  Its  climate 
different  from  that  of  Europe,  i.  393.     How  often  fubdued 

i-  39+ 

Jffembfy  of  the  people  ;  why  the  number  of  citizens  that  com- 

pofe  it  ought  to  be  fixed,  I*  J-* 

Jffizis,  "•  327**;^  363 

Jfociatm  at  K^tie^,  when  neceflary,  -  i.  186 

^r/«iix,conjeaurein  regard  to  their  communication  with  diftant 

countries,  ii.  29 

A/ylums^  in  the  temple;  i\:  201      Numerous  irf  Greece,  ihid. 

Abufe  made  of  them,  ihid,  Eftabliibed  by  Mofes  ;  for  whom 

ibid,  ^/eq,     Rcfufed  to  the  Saxons,  ii.  272.     Every  man 

ought  to  have  his  own  houfe  for  an  afylom,  ".  373 

-AAf/^,  why  he  always  talks  of  religion,  "197 

jitbensy  (law  of)  to  put  ftran^ers  to  death  who  concerned  them- 

fclves  in  the  aflemblies  of  the  people,  i,  12.    And  the  ufeleft 

people,  when  the  city  was  befieged,  ii.  378.     (People  of) 

how  they  chofe  their  magiftrates  and  fenators,  \,  13,  and  16. 

Their  ability  in  this  refpeft,  i.  1 3^     How  they  eave  tj^eirfuf. 

fragcs,  i.   17,    » (People  of)  divided  into  four  clafles,  i.  15* 

Their  charafter,  i.  437.     Number  of  her  forces  in  the  war 

againft  the  Perfians,  i.  30.     Her  ftate  under  Demetrius  Pha- 

lereos,  and  under  Demofthenes,  ibid,  l^  feq.    Overcome  at 

Cheronea;  confequences  of  that  defeat,  i.  31.    Her  maririine 

power,  ii.  35,     The  ufe  (he  made  of  it,  (hid.  ^  feq.    Caufe 

of  her  corroption»  i.  164 

Aibmlfu 


I  N  D  EX. 

Athualfa  (Iiica)  in  wbat  manner  he  was  treated  by  the  Spaniard^r 

ii.  248 
Attica^  Its  foil  bad  an  influence  on  the  government,  i.  400 
Attila^  his  empire  di£blved,  i.    179 

Auornej  j(the  king's)  an  office  eftablifhcd  at  Majorca,     ii.    346 
AvarUt  poflefTes  people^s  hearts,  when  virtue  is  baniihed,  i.  30* 
'    Whether  it  can  be  dedroyed  by  the  laws  which  abolifh   the 
property  of  land,  i.  87.     Of  princes*  ii.    75 

Avaricious :  why  they  hoard  up  gold  preferable  to  any  other 
metal,  ii.  98 

Auguftus  (the  emperor)  abflains  from  reforming  the  manners  and 
iuxufy.  of  women,  i.  42,  and  i{4.  His  laws  againft  celibacy 
11.  i^o.  His  fpeech  to  thofe  who  wanted  him  to  repeal 
thofe  laws,  ii.  i^yi.  He  permits  the  free-born  citizens  who 
were  not  fen  ators  to  marry  freed -worn  en,  ii.  ij6.  He  durft 
not  take  the  name  of  Romulus,  i.  434.  In  what  manner  he 
appeafes  the  Romans,  i.  435 

Aujlria  (the  hoiife  of)  its  fortune,  ii.  77 

Authority  unlimited,  how  dangerous  in  a  republic  to  confer  it 
upon  a  lingle  citizen,  i.  19.  Cafe  wherein  it  may  be  ufeful, 
i.  ibid.  Of  magidrates  in  different  defpotic  governments  and 
monarchies,  i,  93.  Paternal,  ufeful  for  the  prefervation  of 
*  morals,  i.  71.  How  far  it  was  extended  among  the  Romans 
and  Lacedsemoniansi  ibid.     When  it  ended  at  Rome,  ibid* 


BACTR  /^(Grecian  kings  of)  their  naTijgation  in  the  Indies 
and  the  difcoveries  they  made,  ^       ii.  47,  48 

Bail'ffs^  their  fundtions,  before  and  after  the  revival  of  the  Ro- 
man  law,  ii-  3^8,  ^y^^^ 

B^nk  of  St.  George,  by  whom  diredled,  i.   1 8,  ^  Jeq. 

Banking  in  what  their  artconiifts,  i.  105,  \S  feq.  The  afliftance 
a  ftaife  may  derive  from  them,  *  ii-  1 17 

Banks,  To  what  kind  of  commerce  they  are  adapted,  ii.  11,^ 
j€^,     Caufe  of  the  lowering  of  gold  and  (ilver,  ii.   88 

Bantam  (king  of)  is  the  univerfal  heir  to  a)]  his  fubjefis,  i.  87. 
What  follows  from  thence,  ibid^  Great  number  of  girls  ia 
his  dominions,      '  ii.  141 

B^barians  different  from  favages,  i.  408.  Their  behaviour  af- 
ter conquering  the  Romans,  ii.  391,  and  401.  (Communis- 
(pation  wiih  them)  prohibited  by  the  Romans,  ii.  165.  Their 
laws,  ii.  26()^  ^/tq.  Whether  they  were  confined  to  a  cer- 
tain diflri^,  ii.  273.     How  they  came  to  be  lof}.     'iu  284, 

Barbarifm  pf  nations,  is  the  caufe  of  the  fcarcity  of  fpecie,  ii.  93 
Bajbofius:  why  always  expofed  to  the  fury  of  their  mailer,  i,  58 

Abfolotf 
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Abfolote  In  their  government,  i.  94.    How  they  determine 

difpates,  i.  107 

Bafil  (the  emperor)  odd  Judgments  pafled  by  this  prince  i.  130^ 

Baftards.    More  degraded  in  republics  than  in  monarchies,  ii. 
Z36.    Laws  of  the  Romans  againft  them,  ibid.    Judgment 
on  thofe  laws,  ibid.    Upon  what  occafion  they  were  admitted 
into  the  number  of  citizens,  ibid*    In  what  c^fe  they  inhe- 
rited, *  ibid. 
^^0;y^  orftick,  ufedinlieadofthefword,  ii.  307*    Blow  with 
a  bafton,  what  compoiicion  was  aUowed  for  it,  ibid.   Why 
it  was  reckoned  an  anront,  308.    A  wea|)on  peculiar  to  vil- 
lains,           ^                                                                   ibid^ 
Bayit.    His  opinion  concerning  atheifm  and  idolatry,    11.  172* 
Concerning  the  Chriltian  religion,                             ii.  i^g 
Bayotuu,     A  generous  letter  from  the  governor  of  this  city  to 
Charles  IX.                                                        i.  4^,  ^  fiq* 
Biaumanoir.    At  what  time  he  wrote,  ii.  241,  305,  307,313 
Judgment  of  his  work,  ii.  241,  and  322.     Whence  comea 
the  aifFerence  between  his  principles  and  thofe  of  Defontaines 

ii*  322 

Biggarsf  how  they  come  to  have  fo  many  children,        ii.  139 

Beings^  all  have  their  laws,  i.  i.    Particular  intelligent  beings, 

their  law&,  ^  .      i.  « 

Belte<vri^  (Prelident  de)  his  fpeech  to  kin^I«ewis  XIII.  at  the 

'    trial  of  the  duke  i/f  An  ^4ii/r//^.  i*  113 

Btmefice^  a  term  oppo£te  to  that  of  Property,  in  the  law  of  the 

Lombards,  ii.  418 

Bengal  (Biiy  of)  how  difcovered,  ii.  47 

Bitis^  a  river  of  Spain,  ii.  57 

Bf  frothing ;  regulation  of  the  Papian  law  upon  this  fubje^l,  ii*  15$ 

Bijhopi :  their  power  under  the  kings  of  the  Vifigoths,     ii.  272 

Petition  to  be  exempted  from  ferving  in  war,  ii.  420.  Their 

,    great  riches  under  the  kings  of  the  hrft  race,  ii.  480 

Blind  man  ;  why  not  allowed  to  plead  at  Rome,  ii.  38Z 

Bonzes  defiroyed  in  China  ;  why,  1.  146 

^ox  on  the  ear,  why  reckoned  an  affront,  ii.  309 

B^umechild  (queen)  her  great  parts,  ii.  459.     Caufe  of  her  miiC 

fortunes,  li.  459,  ^  /eq.    Her  regency.     The  revolution 

which  it  occasioned,  ii.  460,  i^/fq*     Confequenceofthisre* 

volution,  ibid.     Her  execution,  ii.  459 

Brutes  have  their  laws,  i,  1 .     Whether  we  know  thcfe  laws,  i.  3. 

(Senfation  of)  to  what  it  is  relative,  i.  4.     Whether  they  have 

poiitive  laws,  ibid* 

Burgundians^  (laws  of  the)  ii.  270.    They  received  no  great 

changes,  and  why,  ii. ;;  i.  See  the  words  C^^f  and  Gundtbald* 

S^jing^  (trade  of;  ii,  88,  ^  fif. 
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€JESJR  :  hfs  Taws  in  regard  to  debtorSf  ii.  90.  And  in  re- 
gard to  married  people,  ii.  i^i 

Caiumj^ators^  common  Boder the  cisperor  Arcadia?,  r.  114.  £0- 
coaraged  by  Sylla,  i.   289 

Camoems  :  a  Portugueft  poet.     SabjeA  of  his  ]^m,  ii.  76 

Canaantiis:  caufe  of  their  de0ruAion.  L  187. 

Candor^  necefTdry  in'  the  making  of  laws,  ii.  39^ 

CapiofGoo6  Hope  :  why  they  could  sot  double  it,  ii.  5 1.  By 
whom  difcovered,  ii.  76 

€apitulants  :  their  origin,  ii.  274,  and  286.  (Falfe  one)  attii- 
bared  to  Chariemain,  ii.  284.  Added  to  the  laws  ofrht 
Lombards,  ii.    z86. 

Cartbagi :  Caafe  of  herruin,  i.  31.  Policy  of  the  Romaits  in 
fcfpcfl  to  this  city,  ibid.  EfFed  of  her  defpair,  iSiJ.  Her 
snaricime  power,  ii.  ^4.  How  ihe  increafcd  her  riches,  r^i. 
Her  colonies,  ibid.     Her  t^ars  witn  Marfeilles,  ii.  59.    Her 

•  different  ftates,  i.  60.  Her  fenate,  ofwhatkindof  peHbns 
it  was  compofed,  i.    26c 

CArtbaginians :  their  commerce,  ii.  56.  Their  treaty  with  the 
Komans,  ii.  59.  Whether  they  were  acquainted  with  the 
compa(4»  ii.  1^8 

Caruilius  Ruga:  why  he  rupdiatcd  his  wife,  i.  38^  ^  ^f • 
Whether  he  is  the  firft  that  did  it.  i.   387 

Cafo  ibi*  Cenfor  :  his  motive  for  fuppporting  the  Voconian  ami 
O^pianlaws,  iL  260 

Caujes  referved  tp  the  king  by  the  laws  of  the  Barbarians,  in  3  27 

Coujes  criminal,  by  whom,  tried  among  the  Romans,       i.  2^6 

Cilibacy  (the  fpirit  of)  is  introduced  into  the  ecnpire,  iL  r^9,  H 
^f*  and  ii.  178.     Reflections  on  celibacy,        ii.  203,  204 

Cifijhrs  at  Rpme,  their  fandtions,  i.  19,  and  70.  a^rd  ii.  r49. 
Thcif  privileges,  i.  76 

Ccnforjbtp:  its effe^  among  »he  Romans  ;  in  whstt  manner abo^ 
lifhed,  i.  176.  andii.  149.  ^Jtq..  Rc-cftab*lifhcdby  Gaefin- 
and  Augudus,  ii.   151.     Upon  what  occaiiotK  iM, 

Ctnfus  ;  its^ efiea,  i.  65.     Whether  there  was  a  general  c^fm 

in  the  ancient  French  monarchy,  ii.  41^.    Whether  it  was  the 

fanr.e  thing  a{  the  cenfus  of  the  Romans,  ii.  4ii.«   What  it 

was,  and  on  whom  raifed,  il .  413.    Whether  it  was  paid' by 

fVeemen,  *^*  4>S 

C«/2/ri7^r/yt  their  fon^ons,  ii:  4I9.    How  eftabliflicd,    1*404 

Their  diftrias,  ibU. 

Ct*nl:  its  fituation,  iL  54 

Ci^^»//0/(^  employed  in  judicial  combats-,  >>•  3^4 

Ci&«//^^/ of  religion,  -  it.  209 

CbarUmain^  divides  hia  empire  among  his  children,  ii.  496.  The 

bwi 
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!aw5  be  gives  to  tbc  Saxons,  ii.  270,  His  will,  ii.  491.  Ht» 
conduft  iti  the  government,  ii.  498,  ^  feq'  His  reaibn  for 
,.  eftablifhinga  great  n  umber  of  bifhopricksinGermatfy,  ii.  500. 
His  elogium,  ii.  498,  ^  fiq-  Badly  imitated  bjrhis  ibo,  ii« 
501*  The  ilate  of  Europe  before  and  fince  his  time,  ii.  ^.-4. 
His  fucceflbrs ;  in  what  manner  they  loll  the  throne,  ii.  509,^ 
feq.  His  family,  in  what  manner  they  loft  the^mpire,  ii.  523, 

Charles  Mattel:  flatc  of  Europe  in  his  time,  ii.  484,    He  ftripa 
the  clergy,   ibid.    Encouraged  by  the  pope,  ihid,    -Give* 
away  the  church  lands,* both  as  allodia,  ana  as  fiefs,  %*  493 
Charlis  V.  (emperor)  his  power,  ii.  77. 

Charles  Xlf .  Letter  from  this  prince  to  the  fen ateof  Sweden*  i.  84. 
Caafe  of  his  ruin,  i.  208.    Compared  to  Alexander,   i.  209 
ChiideriCf  why  driven  from  the  throne,  *•  42$ 

Children^  who  is  obliged  to  provide  for  them,  ii.  153.  •  Their 
condition,  when  they  arc  the  fruit  of  mariiage,  ii*  132.  And 
when  they  are  not,  shid.  Of  different  mother?,  whether  they 
ought  to  inherit  aljlce,  ii.  135.     Cullom  of  Japan  upon  this 
head,  ii^id.     In  what  cafe  it  is  advantageous  to  have  a  great , 
m&ny,  ii.  139.     Why  they  are  more  numerous  in  fea- ports, 
^    ii.  «4i.  Honors  paid  at  Rome  to  thofe  wbohadmoft,  ii.  I53» 
^jeq.  Expoiingofthem,  in  ufein  China,  why,  ii.  144.  Laws 
'  of  the  Romans,  and  practice  of  the  Germans,  in  refped  to 
this  article,  li.  162,  ^/f  -  Obliged  to  maintain  their  father, 
11.  22?.  Whetheritbenotcontrary  to  humanity,  to punifh them 
,  for  the  crime  of  their  father,  i.  303.  Whether  the  law  of  nature 
'  orddins  that  they  (hall  be  heirs  to  their  father,  ii.  214 

China  ;  idea  of  its  government,  i.  4^9,  ^/eq.    Ref!e£lion  upon 
this  fubjed,  !•  i8i.     Difference  between  the  character  wa 
have  of  it  from  the  miSonaries,  and  that  which  is  f>iven  by 
mercantile  people,  ilid,  &  fiq.     Fathers  are  puniflit'd  here 
for  the  faults  of  their  children,  i.  134.  Luxury  is  perniciou* 
in  this  country  ;  why.  I.  146,  ^  Jtq,   .  Caufe  of  itj^revolu- 
tions,  i:  \/^-j.     Its  rights,  4.  447,  and  449.     Provinces  of 
^    China  raifed  from  beneath  the  waters,  i.  404.  (Legiflators  of)^ 
the  principal  obje£t  they  had  in  view,  i.  446.     How  they 
obtained  it,  ibid.  \^  ftq.     Cuftom  of  China  in  regard  to  the 
cultivation  of  lands^  i'*  33^*     Particular  quality  of  its  cli-. 
mate,  i.  183.     (Emperors  of)  the  intercft  they  have  in  go- 
verning well,  i.  183,     {Commerce  of)  compared  to  that  of 
Europe*  .  -  ii.  8a 

Chinejey  their  charaftcr,  i  440.     Whether  they  can  lofe  their 
laws,  i.  448.     They  are  great  cheats,  i.  451 

Cbi*ualry  (fyftem  of)  how  it  was  formed,  '       ii-  283 

Cbrijlopher  Columbus:  his  propofal  rejt* fted  by  the  court  (Of  France^ 
'  ii.  E4.     Refledion  upon  this  fubjedt,  Md» 

Citen,  finds  fault  milk  tbe  Inws  which  xo^de  the  fiiSrages  (ecret. 
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i.  16.    A  faying  of  his»  concerning  commerce,  ii«  4.  And 
concerning  the  agrarian'laws,  ii.  240 

Cinq-Mars:  upon  what  pietence  he  was  brought  to  trial,  i.  280 
Citiz/ny  Roman,  could  hot  be  put  to  death,  1.  128.     Nor  ^ 
tried  but  by  the  people  of  Rome,  i.  369 

CMl  (State)  its  definition,  i.  8.  (Law)  difiinfl  fronr  thecaRon 
law,  ii.  227,  228»  and  from  the  law  of  nations,  ii.  246.  (Laws) 
their  influence  on  marriages,  ii.  232.  Their  principle,  ii. 
229.  Whether  the  general  difpoiitions  of  the  civil  law  ard 
applicable  every  where,  '  ii.  25 1 

Ciwiip  of  the  people  of  China,  i.  4^6 

Claudius  (the  emperor)  appropriated  to  himfelf  the  decifioa  of 
all  caufes  ;  the  confcquence  thereof,  i.  114.  He  derogates 
from  the  Voconian  law,  ,  ii.  266 

Clemency:  whofe  peculiar  chara^eriftic  it  is,  i.  13$.  Its  effeds, 

i.  136 
Clergy  {power  of  the)  when  it  is  dangerous  or  proper,  i.  23. 
Serves  as  a  barrier  in  fome  countries  againft  the  torrent 
of  arbitrary  power,  I'^/i.  ,  How  great  it  was  under  the  kings 
of  the firfl  race,  i.  431.  (Riches  of  the)  fometimes  exceffive, 
and  fometimes  reduced  to  nothing,  ii.  481,  482.  Supported 
by  duke  Pepin,  and  deptelTed  by  hisfon,  and  other  kings,  iL 
485,  ^/eo,  Stript  by  the  nobility,  ii.  491.  The^  declare 
>  againft  judicial  combats,  '  ii.  299- 

Climate  I  its  influence  on  the  conditution  of  body,  and  on  the 
laws,  i.  326,  i^/eq*  On  fobriety,  i.  336.  On  political  Ser- 
vitude, iBid,  On  thediverfions  of  diiFerent  nations,  ii..  193. 
On  religion,  ii.- 194.  Cold,  flate  of  people  that  live  there, 
.  i.  326,  t^/eq.  Warm  ;  itsefFe^s  with  regard  to  the  body; 
ibid.  Of  England ;  it  efFeas,  i.  342,  ^feq*  EflFea  of  the 
climate  on  the  laws  of  the  Germans,  i.  344 

Clovis :  caufe  of  his  cruelty  againft  his  family,  i.  429.     Made 
conful  by  the  emperor,  ii.  446 

Coal-pit  J,  their  ufe,  ii.  142 

C(7^(foftheBurgundians;  a  law  of  theirs  upon  hofpitality,  ii.  3. 
and  upon  robbery,  ii.  Z2i 

Ctf/ff,  bafe,  why  eftubUlhed  among  the  Romans,  ii.  67 

Coiners^  falfe,  declared  guilty  of  high  treafon,  i-  280 

Colchis ;  its  prefenc  iituation  compared  to  the  ancient,  ii.  27. 
Where  there  any  traces  to  be  found  of  its  commerce,  ii.  28 
Colonies t  new,  different  from  the  ancient,  ii.  78.  Their  trade, 
ihid.  The  defign  of  it,  ibid.  Laws  of  Europe  upon  this 
head,  ii.  79.  Whether  it  be  a  difadvantage  to  them  to  bo 
diftant  from  the  mother  country,  ibid.  EfFed  of  this  di^ 
fiance,  •  ib/ef~ 

Comiiia  by  tribes.  i.  252 

Commerce  prohibited  among  the  Venetian  nobility,  i.  7  j;.  Ought 
to  be  favoured  by  the  laws,  i,  79.  Whether  the  great  nua^ 
\  ber 
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ber  of  inbabitants  is  any  obftrudion  to  it,  i.  159  Tts  infla«| 
coce  upon  manners,  ii.  i»  and  2.  Unites  nations,  but  dii^ 
unites  individuals,  ii.  2.  £ffe£i  arifing  from  a  total  privation 
of  it)  ii*  3.  Its  relation  to  the  conilitation  of  the  govern- 
ment, ii-  4.  Its  enterprifes :  whether  fmall  republics  are  ca-* 
pable  of  great  enterprifes,  ii.  5.  Its  freedom;  in  what  it 
<  confifts,  ii.  12.  It  requires  a  multiplication  of  the  civil 
laws,  ii.  17,  ^  fiq-  Whether  it  be  advantageous  that  princes 
ihould  engage  in  it,  ii.  17.  Example  to  this  purpofe  front 
the  Caflilians  and  Portuguefe,  ii.  \%^^ ftq.  Whether  ic 
can  be  carried  on  by  the  nobility,  ii.  18.  Whether  it  be 
advantageous  to  all  nations,  ii.  20.  Caufe  of  the  poverty  of 
fome  nations,  ii.  21.  Example  of  Poland,  ii.  22.  Caufe  of 
its  revolutions,  ii.  27*  Of  the  ancients ;  in  what  it  differed 
from  oupf  ii'  28,  and  50.  In  what  fieas  it  was  carried  on, 
ii.  <^.  Its  (late  before  the  timeof  Alexander,  ii.  32.  Changea 
its  face  under  this  prince,  ii.  39.  And  after  the  deilrudion 
of  the  Romans,  ii.  70.  Under  the  Saracens,  ii.  73.  Is  re- 
vived in  Europe,  ii,  749. ^y^f.  Js  in  its  own  nature  uncer- 
tain, ii.  93.  Whether  it  be  proper  for  one  nation  to  exclude 
another  from  trading  with  it,  ii.  10,  ^fiq*  Judgment  of  the 
condudl  of  the  Japanefe  in  this  refped,  ii.  10.  Whether  it 
be  proper  for  a  ilate  to  lay  itfelf  under  an  obligation  of  felling 
its  man ufadures only  to  a  fingle  nation,  ibid.  Example  drawn 
from  the  Poles.  ibid. 

C^mmgrei,  low  ;  notion  the  Greeks  had  of  it.  i.  ^^ 

C^mmtjffariis^  or  the  king's  deputies,  their  authoriry,       ii.  327 
Community  of  goods  between  man  and  wife,  its  advantage,  i.  1 57 
C^t^pajs,    In  what  manner  navigation  was  carried  on  before  its, 
invention,  ii.  3 1 .  Whether  it  was  poffible  to  forround  Africa 
without  this  ^ififtance,  ii*  32.     Whether  it  was  known  to  the 
ancients,  ii.  49.     The  invention  of  it ;  its  effedb,        ii.  76 
Compofiti9ns,  in  ufe  |mong  the  barbarians.    What  they  were,  ii. 
426,  yy^f.     For  murder,  ii.  428,  ^/fq»    Laws  concerning, 
them,  ibid.    Different  according.  ^  the  difference  of  per«- 
fons,  ibid.    In  what  cafe  they  were  refufed,  ii.  43^1 

Condimned  perfons :  what  was  done  with  their  goods  at  Rorne^ 

i.  112 

Cotijifcation  of  merchandifes.    Charter  of  the  Engli/h  upon  this 

iubj^cl,  ii.  14.    Law  of  Spain  upon  this  fubjed,  ibid,    ThO 

practice  of  Europe  and  Afia  upon  this  article,  ibid. 

Qanfifcation  of  goods.     In  what  ftate  ufeful,  i.  92.  In  what  cafe 

permitted,  among  the  Romans,  ibid^     Of  the  effedis  of  Jews 

who  embrace  chriftianity,  on  what  founded,  ii.  74.   Opinion 

of  Bodin,  in  regard  to  confifcations,  i.  93 

Conquer  or  i  his  rights  over  conqoered  people,  i.  196,  l^  Jtqk 

Judgment  of  the  pretended  generofity  of  fome  conquerors, 

i.  217 
Qonqueftf 


INDEX. 

Conquiftt  its  aim,  i.  7.  Itsufe,  in  regard  tothecon^ered  flates, 
i.  201.     (Right  of)  from  whence  derived,  i.  196.     Wbac 
power  it  gives  to  the  conqueror,  i.  197*     How  that  power 
oaght  to  he  regultted,  ibi€l.  Methods  of  prcferviog  it,  i.  2 1 5. 
Vaftly  large  ;  fuppofeth  defpotic  power,  i.  216,     Its  efie&s 
id  regard  to  the  conqueriag  ftates,  i.  209.     Tbofe  of  the 
people  of  the  North,  of  Afia,  and  of  Europe,  have  had  dif- 
ferent eifeAs,  i.  395 
Conftantine^  changes  he  made  ia  the  military  government,  u  1 30. 
His  laws  in  regard  to  marriages  ii,  156,  157.  Spirit  of  thofe 
laws,  li.  J  ^9.     Ordain»  that  people  fliould  reft  on  the  fab<- 
batb,                                               -                           ii,  193 
Con/ulaie^  Roman,  its  powei^,  i*  247,  &/f  •     Reduced  by  the 
Plebeians,                                         ^  #^/V. 
Con/itlst  Roman,  what  caofes  they  decided^                     ^'  ^SS 
Comiinentyy  public,  neCefl^ry  in  a  popular  ftate,  L  148.   Atten* 
tion  of  legiflators  ypon  this  article*  Uid*    Its  cfFe&s  with 
regard  to  propagation,                                    ii.  149,  ^  /eq* 
Contumacy  ;  how  puniflied  in  the  £rft  ages  of  the  French  xno- 
.   narchy,                                                                 ii,  477,  47^ 
C»nvtrJat'owi  why  truth  is  neceflary  iii  cbnverfation,         i.  43 
Ctpfer,  different  proportions  between  copper  and  iilver,    ii.  94 

and  112,  113 
C^nnthf  'its  advantageous  fituation,  ii.  gy*     Corruption  of  its 
inhabitants.  1  ihid. 

Cormlian  (laws)  change  wh'ch  Cacfar  made  in  them,         i.  129 
Corf/e :  the  digging  it  out  of  the  ground  in  order  to  ^rip  it,  how 
puniflied  by  the  Salic  law,  ii.  427 

CprruftioHi  feveral  forts  of  it,  i.  123.     Of  governments,  with 
what  it  begins,  i.  160.     \ts  bad  cf[t6t8f  i.  lyx 

Cofis :  in  what  manner  the  payment  of  Cods  was  introduced  into 
law  fuits,  ^  ^  ii.  342 

CokCj  (Lord  of)  his  faying  in  regard  to  the  Englifh,         i.  193 
C$uwcil :  whether  the  prince's  council  in  a  monarchy  have  l^e 
confidence  of  the  people,  i.  24.     A  kind 'of  contrail  between 
the  prince's  cocmcil,  and  his  courts  of  judicature,        i.  1 15 
CttfA/ry,  (love  of)  wh^t  it  requires,  i.  46.     To  what  govern- 
ment it  is  peculiar,  i.  49.     Its  effeds,  i,  58,  and  59.     Pre- 
vailed among  the  Cretans,  i^  171 
Counts,    Their  functions,  ii.  419,  422,  bt/tf.  What  difference 
between  them  and  the  dt>kt;s,  ii.  4*24.   In  what  manner  they 
adminiftcred  juftice,  ii.  425.     How  long  their  employ menta 
lafted;  iu  458.  Their  power increaied,  ii.  472.  Court  of  rooo« 
archs^  defcription  which  hiftor Jans  give  of  it,  i.  34.    Center 
of  politenefs,  i   44.     What  a  court  airconiifls  in,         i6iJ» 
Creatitn  :  fuppofeth  invariable  la/vs,  1.  2# 
Lreaitr :  cannot  govern  the  woiid  without  rules^  iMs 

4Cridii 


INDEX. 

Crtdit  of  ftate.  How  it  ought  to  be  maintained  by  the  mini- 
ftcrs,  ^  il,  119 

Crimes  public  of  their  own  nature^  i.  33.  And  yet  divided  into 
really  public,  and  private,  ihtJ.  Private,  why  fo  called,  i.  33. 
Inexpiable,  ii.  183.  Four  forts  of,  i.  27 1 .  Againft  nature^ 
placed  in  the  fame  rank  with  magic  and  herefy,  i.  277 

€rom*wttt  hindered  the  ellabliibment  of  a  democracy  anlxon|;  tne 
Engliih.         ^    ^  ^  1.  29 

Crutity,  why  it  is  more  common  in  defpotic  governments, 

L  I18  and  119 

Cum^l  Ariflodemus  enervates  on  purpofe  the  courage  of  its  in- 
habitants,  i.  208 

Cunning  ^f  when  {>erbiitted  by  honof,  ^        ^''43 

Cuftoms  ancient,  advantage  there  is  in  observing  them,  i.  69. 
New  ones,  are  generally  abu(es,  ihid.  Different :  whether  a 
monarch  ought  to  tolerate  them,  i.  104.  Relative  to  flavery 
and  liberty,  i.  456.  Local;  their  origin,  ii.  288.  Their  and* 
quity,  ii.  289.  Ordinances  of  king  Pepin  in  regard  to  the  local 
cufloms,  ibid.  Whether  they  were  the  fame  thing  as  the  laws 
of  the  barbarians,  ibid.  Their  authority  at  the  time  Of  king 
Pepin,  and  after  him,  ibid.  Of  France,  different  in  each 
lordihip,  ii.  562.  Origin  of  this  difference,  ibid.  How  they 
were  preferved,  ibid.    Written,  ii.  364  . 

Cujiom  hou/es :  in  what  places  effabli(hed,  and  with  what  view, 
li.  13.  Difficulty  attending  them  :  caufe  of  the  deftruAion 
of  commtTce,  ibid,  ^/ej.     Of  Cadiz.  ii.  86 

Cyntte  (the  inhabitants  of)  whatPalybius  fays  of  them,      i.  ^3 

Czar,  (Peter  I.)  forbids  the  prefentine  any  petitions  to  him,  i« 
299.  Changes  the  cuftoms  of  the  Mufcovites,  i.  443.  At 
what  place  he  joined  the  two  feas,  ii.  30 

D. 

Darius^  his  navigation  on  the  Indus,  ii.  40.   How  long  it  tailed^ 

ii.  42 
Debtors  infolvent,  fold  at  Athens  and  at  Rome,  i.  294.    Severe  , 

laws  againff  them,  ibid.   Effect  of  thofe  Laws,  ii.  323.  Laws 

in  their  favour,  ibid^ 

Lebtsy  whether  it  be  for  the  advantage  of  a  ffate  to  be  indebted 

toitfelf,  ii.  117.     Public  (payment  of  them)  ii.  119 

Dgcemvirs.     Their  dcfign,  i.  128.     Their  power,  i.  i^o.    Oa 

what  occaiion  created,  ibid, 

Dicimal  laws,  by  whom  abrogated,  ii.  1 60 

Decorum :  it»  rules  ought  not  to  be  negle^ed,  '•  ^4 

Decretals :  they  communicate  tbcir  judiciary  forms  to  all  courisg 

ii.  337.     Idea  of  their  origin,  ii.  3S6 

Z>«//f  has  his  laws,  i.  i.    Whether  we  ought  to  avenge  the 

deity's  caufe,  i.  272 

Vol.  1L  Na  Deli<acj 
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l)elicacj  of  courtiers,  from  whence  it  arifes,  i.  ^ 

Demejnt^  or  crown  lands,   neceflity  of  it»  ii.  241.     Whetkrit 

be  unalienable  or  not»  ibid.  Unalienable  was  unknown  attbe 

commencement  of  the  monarchy,  ii.  475.     Of  what  kindit 

was  under  the  (econd  race,  ii.  410 

Pemetriuj  Pbalereus^  numbers  the  citizens  of  Athens,       i.  50 

Democracy^  What  it  is,  i,  1 1.     State  of  the  people  under  this 

government,  i.  12.     Its fundamentallaws, /^/V.    Itspriod- 

pie,  i.  28.    In  what  manner  it  is  corrupted,    i.  159,  ^/«f. 

Whether  it  can  make  conquefts,  L  199,  ^'^< 

Dtnariuj  Roman,  its  value,  ii.  in,  ^/<f. 

Pep6pulatt9ns^  ii.  147.    How  they  may  be  remedied,     ii.  16^ 

Depofitan  of  the  laws  neceflkry  in  a  monarchy,  i.  24.  Of 

what  kind  it  ihould  be,  thid.     Whether  the  prince's  coaocil 

are  a  proper  depofitary,  ihid.    Why  there  is  any  fuch  thiog 

in  a  defpotic  govern  men t»  '%^ 

Diputiti  or  Commijfarits  from  the  king,  their  authority,  ii.  3171 

De/erttrs  punilhed  with  deaths  whether  this  be  an  efiedoal  po- 
niftiment,  i.  122 

Defpotic  prince,  an  enemy  to  honour,  1.  yj.  Why  i^tj^ 
The  fource  of  his  power,  i.  38.  Extent  of  his  power,  i.  59< 
Inconveniences  ariiing  from  his  government,  ibid.  In  foue 
countries  he  is  univerUl  heir  to  all  his  fubjedis,  i.  86.  IncoQ- 
veniencies  whence  ariiing,  ibid*  fe^/f- 

DeJfQtic  government.  Its  q^ature  and  confequences,  i.  25.  \^ 
fundamental  laws,  ibid.  Its  principle,  i.  38,  and  83.  Hoff 
it  is  corrupted,  i.  170.  Idea  of  this  government,  i.  $3' 
Why  fo  extended,  i.  90.  An  obflacle  to  commerce,  i.  9I) 
IS  feq.  Its  diflindlive  properties,  i.  178.  Its  end  or  viewi 
i.  221..  How  it  provides  tor  its  fecarity,  i.  189.  How  it 
may  be  foftened,  i.  302,  ^  ftq*  What  kind  of  tax  is  proper 
for  it,  *  i.3'7 

Bi^ator  Roman,  compared  to  the  date  inquiiitor  of  Venic^t 
i.  19.  Judgment  of  thofe  two  magiftraciesy /^;V.  ^//f*  His 
power,  i.  ^5J 

DiSiatarJhipt  why  it  could  be  only  of  a  (hort  duration,       i-  20 

Di/putes  between  the  clergy  and  nobility,  with  regard  to  pro- 
perty, ii.  5f 

Dijiinaions  betwixt  the  Romdns  and  Franks,  eftablilhed  by  tw 
Salic  law,  :  ii.  274.  ^h 

Oiftributions  made  among  the  people,  in  what  cafe,  1.  74*  ^' 
gerous,  '*"* 

Divorce ;  in  what  cafe  it  may  be  agreeable  to  nature,  ii*  ^l^' 
Different  from  repudiation,  i.  400.  Definition  of  both,  »*"• 
Law  of  the  Maldivians  upon  this  fubjeft,  i.  401.  OfMe»co» 
Hid.    Law  of  the  Romans  upon  this  fubjedt,  ^*  ^^ 

I>^ri^* 


INDEX. 

DoSHrhis:  we  (hould  avoid  drawing  dangerous  confeqaences  from 

them»  11.  189.     Falfe,  fomecimes  ufeful,  ii.  100 

Dominion:  whether  mankind  could  have  an  idea  of  it  befpre  the 

eftabliihmeht  of  fociety,  i,  6 

Domitian \\\it  emperor:)  the  efFe6l  which  his  cruelties  had  in 

regard  to  the  people,  i.  39.     He  Orders  the  vines  in  Gaul  to 

be  pulled  up,  ii.  65 

Vo'wries  of  women,  different  in  diif<irent  governments,     i.  r^y 

Duels:  (punifliment  againft,)      '       '  ii,  jjj 

Duties:  eifedl  of  their  weigh c,  i.  79.     See  Taxes* 


E. 

Eaft:  (people  of  the)  why  their  empires  are  fo  eafy  to  govern, 
i.  26.  Why  they  are  fo  attached  to  their  religion  and  cu(^ 
toms,  1.  332 

Edia  of  Piftes :  its  epocha,  ii.  279.  By  whom  publilhed.  Hid. 
Inferences  drawn  from  this  edid,  ii.  p8o 

Education  (laws  of)  to  What  they  ought  to  be  relative,  i.  42 
Different  in  each  governijient,  ibid.  Their  principle,  ibid. 
In  monarchies :  when  it  commences,  the  virtues  it  teaches,  x. 
42,  ^  feq.    To  what  laws  it  ought  to  conform,'  i.  4,    ^  Jeq. 

In  defpotic  governments,  i.  47,  Of  what  fort  it  ought  to  be, 
ihid.l^Jeq,  Of  the  ancients,  compared  with  ours,  i.  48. 
Its  difference  in  the  different  periods  of  youth,  ibid.  In  a 
republic ;  of  what  importance  it  is,  i.  49.  That  which  pre- 
vailed at  Cumse,  i.  208,  $5*y^f. 

Egypt:  its  ancient. comrtierce,  ii.  39.  Trade  cftabliihed  there 
by  the  Greeks,  ibid.  Continues  its  trade  under  the  Saracens, 

Ele^ion  to  benefices,  relinquifhed  by  the  kings,  ii.  491,  Of 
popes,  left  to  the  people  of  Rome,  ii.  492.  (Right  of)  to  the 
crown,  poffeffed  by  the  great  men  of  the  kingdom  under  the 
fecond  race,  how  exercifed.  "  ii.  496 

England,  its  direct  end  or  view,  i.  221.  Principles  of  its  con- 
Ifitution,  i.  2-53,  l^  Jeq,  Effects  of  this  conftitution  with  re- 
gard to  the  cnarader  and  manners  of  the  Engliih,  i.  4^6,  tif 
the  end,  From  whence  it  took  the  idea  of  its  government, 
i.  237.  Its  fpirit  with  refpefl  to  commerce,  ii.  8.  Its  con- 
duft  contrary  to  that  of  other  nations,  ibid.  In  what  manner 
judgment  is  paffedin  that  country,  i.  109.  (Laws  of)  in  rela- 
tion to  particular  merchandifes,  Ji.^  12 
s  Englijh^  what  ;hcy  have  done  to  favour  their  liberty,  i.  23.  Iti 
what  cafe  they  were  liable  to  lofe  it,  i.  237.  What  fort  of 
people  they  would  be  if  they  were  to  lofe  it,  .1.  23.  Why 
they  could  not  eftabUfh  a  democracy,  i.  29.'    They  were 

.    obHged  to  return  to  a  regal  government,  ibid.    The  ufethcy. 

N  n  2  have 


INDEX. 

have  made  of  religion,  commerce,  and  liberty,  ii.  8.  More 

eafy  to  overcome  at  home  than  abroad »  i.  193 

EmbexzUment  of  the  public  money  :  why  natural  in  defpodc 

governments,  i.  92.'    Laws  againil  it,  i.  4^3 

Employmtnts :  Whether  they  fhould  be  venal,  i.  100.    Opioion 

of  fome  authors  in  regard  to  the  venality  of  employments, 

Efhorif  magiftrates  of  Sparta,  their  functions,  i.  76 

Epidamniam  r  How  they  regluated  their  commerce,  i.  5Z 
Equality,  (the  love  of)  what  it  is,  its  effect,  i.  59.  Howitii 
excited,  i.  61.  Whether  it  is  to  be  found  in  monarcUn, 
i6iJ,  How  eitablilhed  in  a  democracy,  i  62.  Among  fami- 
lies, neceiTary  in  an  ariftocracy,  i.  77.  Ceafes  among  men  as 
foon  as  they  enter  into  focicty,  i.  7,  and ,162,  163.  Extreme, 
as  dangerous  as  the  d^fed  of  equality,  i.  1 59.  Real :  whether 
it  be  eafy  to  eftablifh,  i.  6  j.  When  it  can  be  fupprcffed,  i. 
66.  Dependent  on  frugality,  iSid  Of  the  people  of  a  repub- 
lic, compared  with  that  of  the  fubjedls  of  a  defpotic  prince, 

.  i.  108 

Efchtatagi  (right  of)  its  origin,  ii.  71 

Ejfenesy  2l  particular  feft  among  the  Jews,  ii.  I79 

Efiahlijhmtnt  of  the  French  monarchy,  a  book  criticifed  in  this 

work,  ii.  405,  and  443.     Refutation  of  this  author's  fyJcm, 

Eunuchs,  are  confidered  as  citizens  only  by  a  kind  oif*  fiflioo,  1. 
,^6j.  ^  Raifed  to  magiftracies,  i.  368.    Married  ;  and  wh/i 

M 

Europe,  its  power,  ii.  80.    Its  ftate  after  the  deftruftion  of  the 

\  Romans,  ii.  162.  How  it  was  re-peopled  after  Charlcmain, 
ii,  164.  Its  aftual  ftate,  ii.  165.  Lefs  fubjed  to  rcvoluiiw* 
than  Afia,  i.  39+ 

Excbangty  what  it  is,  ii.  95,  and  98.  Idea  of  it  by  the  exam- 
ple of  Holland,  ii.  100^  ^  fiq*  Different  fituations  of  it; 
whether  the  ftate  lofes  or  gains  in  fuch  a  fituation  of  the  ex- 
change, ii.  102,  ii  feq.  It  tends  to  a  certain  proportion,  lu 
'  105.  The  various  turns  in  its  courie,  ii.  lOi.  Its  oiiliiy»"* 
115.  Advantage  which  merchants  have  in  fending  mon^ 
abroad  when  the  exchange  is  below  par,  ii.  105.  In  whatafe 
money  may  be  fent  abroad,  when  the  exchange  is  at  par,/W' 
(Letters  of)  by  whom  invented,  .    "'  Jf 

Exclufim  from  the  fucceffion  to  the  throne,  in  what  cafe  it  maybe 
applied  to  the  next  heir,  ii-  ^49 

Executive  (power)  in  what  manner  it  limits  thelegiflativcpowefi 
i.  230.  sTo  whom  it  ought  to  be  intrufted,  i.  %29'  V 
whom  it  was  intrufted  among  the  Romans,  i.  254.  H°^^^ 
is  employed,  *•  ^^* 


F. 


INDEX; 


Faitbf  PaniCy  ii.  56 

Family t  particular,  how  it  ought  to  begoverned»  i.  42,  and  47. 
Whatperfbns  compofe  it,  it.  133.  (Names  of)  their  advan- 
tage over  other  names,  li*  134 

Famitiis  frequent  in  China,  i.  1 83 

Fannian  (law)  the  defign  of  it.  i.  156 

Farmtrs  of  the  revenues  \  whether  they  are  advantageous  to  a 
ftate,  i.  325.  Whether  it  be  proper  to  render  this  profeflioa 
honorable,  ibidm 

Farming  of  the  cuftoms  is  deftruftive  to  trade,  becaufe  of  its  ex-  ^ 
actions,  ii.  13 

Farming  of  the  revenues ;  whether  it  is  preferable  to  the  admi- 
niflration  of  them,  i«  323,  Wy^y. 

Fatality  blind,  whether  it  be  the  caufe  of  the  prod  unions  of  this 
world,  ^  i.  2 

Fatbtrst  whether  their  confent  is  neccffary  for  marriage,  ii.  1 36 
In  what  country  they  are  puniihed  for  the  crimes  of  their 
children,  ^*  '34 

Ftar^  how  it  induces  mankind  to  aflbciate,  i.  6.  The  principle 
of  defpotic  government,  i.  38 

Ftiundity  more  cohftant  in  brutes  than  in  the  human  fpecies, 

ii.  132 

Fertility  of  a  country  favourable  to  a  monarchical  government, 
i.  400.    Its  effefts,  i.  403 

FiflinjaU  too  common  at  Athens,  ii.  193.  Ought  to  be  relative 
to  commerce,  ibid, 

Ftudal  (laws)  ac  what  time  they  appeared,  ii.  373.  Their  ef- 
fe6ls,  ibid,  l^  feq.     Their  fourcc,  ii.  390 

Feudatory  (princes)  preferve  a  defpotic  ftate,  i.  216 

Fiduciary  bequeft  forbidden  by  the  ancient  Roman  law,  ii.  298 

Fie/s :  whether  they  were  known  to  the  ancient  Germans,  ii. 
392.  Advantageof  them,  ii.  477.  Changestnadein  them, 
ii.  515.*  At  will,  ii.  418.  Why  they  became  hereditary, 
i.  104.  Of  refumption,  ii.  479.  Nature  of  them  after 
the  reign  of  Charles  the  Bald,  ii.  518.  Perpetuity  of  them 
eftablifhed  in  France  earlier  than  in  Germany,  ii.  522.  Why 
they  have  changed  lefs  in  Germany  than  in  France,  ii.  ibid. 
Civil  laWs  upon  this  fubjedt,  ii.  ^32.  Their  origin,  ii.  533. 
What  it  is  to  difmember  a  fief ^  ii.  529.  (Inheritance  of) 
its  antiquity,  ii.  47^.  Its  effedls  in  regard  to  the  regal  power, 
ii.  515.  And  in  regard  to  the  laws  on  foccefiions,  ii.  533. 
In  regard  to  the  laws  of  the  barbarians,  ii.  285,  and  to  mar- 
riages, ii.  533,  l£ftq. 

Finely   ufed  in  judgments,  ii.  274,  285,  322,  328,330.     Jn 

cafes  of  appeal,  i.  337 

N  n  3  Fines 
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Fines  of  alicnathn^  ("ght  of)  how  eftablifhed,  ii.  5^8 

Frfcal  (goods)  wliat  is  underftood  ^y  them,  ii.  418 

Florins y  Dutch  money »  its  valu^,  ii.  loi 

Fee,  legiflator  of  the  Indians,  explication  of  his  dodrine,  ii.  189 
t»nunqy  (battle  of)  the  confequences  of  it  in  regard  to  the  feadai 
.  laws,  ii.  5U 

Fitrci  general,  in  whofe  hands  it  may  be  placed,  i.  S.     Defta- 

iiveofftates,  i.  190.     OlFennve,  i..i95.    Relative  of  fbies, 

i.  194 
fcrmo/a  (an  idand)  at  what  age  the  religion  of  that  country  per- 
mits the  women  to  bring  their  children  into  the  world,  ii.  \/^^ 
Eor^uacj  law  of  honor  upon  this  fubjtfdk,  i.  46 

francf,  number  of  its  inhabitants  under  Charles  IX.     ii.  164. 

Law  made  in  this  country  to  encourage  propagation,  ii.  i66< 

How  it  was  governed  formerly,  ii.  276  (Trade  of)  whether 
.  it  is  proper  it  ihould  be  carried  on  by  the  nobility,  ii'  i9, 
.  and  19.   Judgment  of  the  pradice  of  this  kingdom  upon  this 

bead,  ihil 

F,rankn^fsy  ncccflary  in  morals,  i.  4t,  tf  y^^. 

franksy  Ripuarian,  united  with  the  Saltan  Franks,  ii.  2691- Their 

conquefts,  ii,  270,  and  394.     How  they  difppfed of  them,  ii. 

395.     Whether  they  were  friends  of  the  Romans,    ii.  275. 

Whether  there  werefeveral  orders  of  citizens  among  them»  iit 
.  450,  l^  feq*     See  the  word  Ripuarians* 
freedom  :  what  it  is,  ii.  432,  ^  Jeq,     In  what  cafe  it  <;ould  k 

demanded,  and  in  what  cafe  it  could  not,  M, 

J^rtedmen^  their  diity  towards  their  patrons,  i.  382.     How  they 

were  treated  at  Rome,  i.  383.     More  honoured  fomeiiznes 

thaa  the  freemen^  i.  383.     Of  the  Volfci,   their  boldaefs, 

.  i.  282.     Employed  in  the  fea-fervice,  by  the  Romans,  ii.6: 

Frtn^b^  why  they  never  could  preferve  their  conquers  in  Italy, 

.i.  207 
Frugality y  taken  fomctimes  for  avarice,  i.  30.     (The  love  of) 

its  efFeft,  i.  59,  ^  ftq.     How  it  may  be  excited,    i.  61. 

Ways  to  maintain,  it,  i.  66,  y/y» 


Gallsfnfry,  in  what,  cafe  allowed  by  ^onor,  i.,  43.     Its  origin, 

ii.  278.     What  it  is,  Hid.     How  it  encreafed,  ii.  311 

Gaul  conquered  by  the  Germans,  ii.  378.    Diviflon  which  the 

.  conquerors  made  of  it,  ii.  39; 

Qine^a  (law  of  it)  with  regard  to  the  children  of  debtors  who 

.  die  infolvent,  ii.  i; 

Genoa,  republic,  propofed  as  a  model,  i.  iS 

Germans y  how  they  pradifed  hofpitalicy,  ii.  3.  .  TKcix  laws  in 

relation  to  puniihments,  i.  133,  and  ii.  91.    Kind  of  Havery 

^4mitted  amongd  them,  i,  3^6.     Their,  marriages,  i.  424. 

How 


INDEX. 

How  they  were  declared  of  age.  i.  42^,  ^  fiq.  What  au- 
thority they  gave  to  their  princes,  i.  4.30.  Reconcilemeflts 
eftablifhed  among  them,  ii.  188.  Their  fenAbility  in  regard 
to  the  point  of  honour,  ii.  309,  13  feq*  Influence  of  theic 
manners  on  their  laws,  ii.  273,  and  296,  13  ftq.  Their 
ancient  manners,  ii.  390 

Germany,  (empire  of)  why  eleftivi,  ii.  525.    It^  government 

.  compared  with  that  of  Holland,  ^c.  i.  187 

Girls:  why  inclined  to  marry,  ii.  139.  Whether  the  number 
of  them  exceeds  that  of  boys,  ii.  141.  Sold  in  China,  ii.  i44. 
Succeed  to  certain  crowns,  and  not  to  others,  ii.  529.  Rea* 
fon  of  this  difference,  ii.  530.  Since  what  time  they  have  fuc- 
ceeded  to  fiefs  in  default  of  male  iiTue,  ii.  529.  A  law  which 
obliges  them  to  declare  their  pregnancy  to  the  magiflrate, 

ii.  22  z 

Glory  or  maganimity,  whether  it  is  to  be  found  in  a  defpotic 

government,  i*  83 

God^  author  of  the  laws,  by  which  he  has  created  the  world,  i.  z 

Geld,  whether  it  be  real  wealth  to  have  a  great  quantity  of  it, 
ii.  81,  and  85.  Prohibition  of  ufing  it  in  fuperfiuities,  ii.  85. 
Caufe  of  the  greater  or  lelTer  quantity  of  gold  and  filver, 
ii.  9^.  Coafl,  whether  the  Carthaginians  failed  as  far  this 
coaff,  ii.  57 

Goods,  or  eflatc,  (divifion  of)  in  what  cafe  it  may  be  unequal- 
amongft  children,  i.  79.  Cefiion  of,  or  bankruptcy;  in 
what  government  it  may  take  place,  i.  91.  Whether  it  wa» 
cftablifhed  at  Rome,  ibid,  Ecclefiaflic,  or  church  lands,  how 
they  were  converted  into  fiefs,  ii,  480.     (Divifion  of)  i,  104 

Covernmint,  the  moil  conformable  to  nature,  i.  8.  To  a  fingle 
town,  i.  178.  How  many  fpecies  there  are,  i.  1 1.  Defihi^ 
tion  of  each,  iiiid.  Its  nature  different  from  its  principle, 
i.  27.  Its  principle,  what  it  is,  i.  27,  ^/ej.  From  whence 
the  principle  of  each  government  is  derived,  i.  28.  Mode- 
rate, how  it  is  fupportcd,  i.  38.  Whether  dcfpotic  power  is 
fupported  in  the  fame  manner,  ibid,  Cauleof  its  corruption, 
i.  160.  Eafy  to  princes  who  leave  all  management  of  affairs 
to  a  minifter,  i  2^.  Example  of  a  pope  to  this  purpbfe,  ibid, 
Domeflic,'  to  whom  it  is  intrulted  in  the  Eaft,  i.  383.  Its  in- 
fluence in  the  political  government,  ^      i.  125 

Gown  or  long  robe,  (dignity  of)  what  rank  it  holds  ifi  France,- 

ii.  19 

Gracchi ;  they  change  the  conftitution  of  Rome,  i.  260 

Grandeur  real,  i,  104,  Relative,  ibid.  (Idea  of)  annexed  to 
the  military  profeffion,  •    •  i.  46 

Gravina  :  his  definition  of  the  political  and  civil  flatei         i«  8 

Greeks,  their  exercifes,  i.  55.     Efifefts  thereof,  i.  56.     Their 

particular  inftitutions^  i.  49.  Reflection  on  thefc  inftitution^, 

N  n  4  i.  52* 


INDEX. 

i.  C2.     In  what  manner  they  pronooticed  judgment,  i.  ^  lo* 
Their  policy  to  hinder  too  great  a  maltiplication  of  in  habi- 
tants, ii.  145 ,  i46.(Firft)what  fort  of  people  they  were,  ii.  1 88 
Grillon  refufes  tQ  afl*dffinate  the  duke  of  Guife,  i.  45 

Ouardiam  of  morals,  i.  70.     Of  the  laws,  ibid. 

.  Guardianjbif  of  a  nobleman's  children  differeat  from  tutelage,  ii, 
530,531.     In  what  it  confids,  ihid. 

Gunde6ald,  his  conftitution,  how  received.  ii.  319 

Gjmnic  exercifts,  the  only  employment  of  the  Greeks,  i.  55. 
Their  eiFedl  upon  people's  minds,  ibid,  jand  i.  70.  What 
opinion  the  Romans  had  of  them,  i.  172 

H. 

Hannibal;  his  conquefis  fatal  to  the  Carthaginians,  i.  203.  JAo^ 
lives  of  Hanno's  condu6l  in  regard  to  him,  t6td.     The  Car- 
thaginians complain  of  him  to  the  Romans,  i.  31 
Hanno  i  his  navigation  00  the  ocean,  ii.  54..  Whether  this  reia« 
tion  be  worthy  pf  credit,  ii.  5^.     Anfwer  to  the  objedlioDs 
made  againft  it.                                                               ii.  56 
Harmony  neceflary  between  the  civil  laws,  ^c,  and  thofe  of  re- 
ligion,                                                                          ii.   184 
Heirs  (orders  of)  inflitated  by  Juftinian,  ii.  182.    Civil  laws  of 
the  Tartars  upon  this  fubjed,                                         1-415 
Hilotts^  their  employment  among  the  Laceds^monians,       i.  55 
Henry  VIII.  his  laws,                                      i.  282,  and  ii.  220 
Wtnilco^  a  Carthaginian  chief;  he  runs  his  fiiip  argrouiKl,  ii.  59. 
.   His  navigation  and  /ettlements,                                         ibid, 
Hobbes  :  his  opinion  refuted,  i,  6 
Holland,  fegulates  the  exchange  of  other  nations,            ii.  100 
Hollanders  or  Dutch ;   their  fentiments  in  the  £ail*Indies,  ii, 

77,    and  84 
ir<?JWtf^^of  vaflals,  ii.  530*     How  eftabliihed,  ii    531 

Homft  men  :  whether  the  lower  fort  of  jpeople  can  be  honeft, 
when  the  leading  men  of  the  nation  are  knaves,  i.  34.  What 
is  neceiTary  to  make  a  man  honeA,       ^  i.  35 

Honor ijical  (rites)  in  the  churches.  Their  origin,  ii.  493 
.Honor:  principle  of  monarchical  government,  i.  36.  What  it 
is,  ibid.  Ufeful  though  falfe,  i.  36.  Wliether  it  takes  place 
indefpotic  governments,  i.  36,  37.  Laws  of,  ibid,  and^d. 
Its  whims,  i.  37,  and  45.  What  aflions  itauthorifcsor  joA 
tifies,  i.  43.  The  aim  of  military  people,  i.  98.  (Point  of) 
its  origin,  ii.   307 

HoJpitaU,  their  utility,  ii.  169.  Deilroyed  in  England  by  Henry 
Vlir.  ii.  169.     At  Rome,  ii.  170 

Ho/pitality  lefs  praftifed  in  trading  countries  than  among  the  bar- 
barians, ii.  3.  Hofpitality  of  the  ancient  Germans,  ibid. 
Xiaws  of  the  Burgundian  code  upon  this  fubjedt,  ibid, 

Hugh 


INDEX. 

Hugh  C^pett  iow  he  obtained  the  crown  of  France,         ii.  524 

Human  (laws)  their  nature,  ii.  219 

Hungary :  nobility  of  this  country  how  ferviceable  to  the  honfe 

otAuflria,  i.  169,  i^/e^* 

Hunting ;  its  influence  on  manners,  i.  56 

Hujbands  :  advantage  they  might  have  at  Rome,  i.  437,  and  ii. 

154,  &/eq.     And  by  the  laws  of  the  Vifigoths,  i.  455,  Pa- 

niihed  among  the  Romans  for  the  incontinency  of  their  wives, 

ii.  245.    One  wife  per mitjtedfo  have  many  bufbands,  i.  373. 

Their  privileges,  "•  i53»  ^  /^^. 


Japan :  its  trade  compared  to  that  of  Poland,  i.  22,  and  23.  The 
impotency  of  its  laws,  i.  224.  Its  rigorous  la ws^  i.  344* 
How  rigidly  thefe  laws  are  obferved,  i.  224,'  and  ii.  183 
Japanefg^  with  what  nations  they  trade,  ii.  10.  Their  education, 
i.  124.  What  they  think  of  pecuniary  punifhments,  i.  133. 
What  kind  of  children  have  a  right  to  inherit  in  their  coun- 
try, ii.  135.  Cruelty  of  their  emperors,  i  12^,  Ii  Jeq,^ 
They  hate  chriftianity,  ii.' 21  _^.     Why,  ibid* 

laxamsy  change  which  happened  to  this  river,  ii.  3a 

iBhyophagii  ^  ii.  4I 

Jdol^iiry^  ii.  172,  ^  feq. 

JealouJ^  (two  forts  of)  definition  of  each,  i.  383 

y^fw J  (ancient)  their  commerce,  and  how  they  loft  it,  ii.'3i,  32. 
Hovvfar  their  fleets  went,  ibid.  The  end  cf  their  law,  i.  220 
Jews  (modern)  commerce  was  transferred  to  their  nation,  ii.  73. 
They  invent  letters  of  exchange,  ii.  75.  Expofed  to  the  ca- 
price of  other  nations,  ii.  73,  74.  Ill  ufed  in  England,  ii. 
73.     Laws  of  the  Vifigoths  againft  them,  ii.  283 

Illujion^  neceflTary  in   laying  duties  on  merchandifes,  i.  328, 

.      ..       ^/'^ 

Jmrnuniti^Sy  common  both  to  clergy  and  laity,  li.  443.  Of 
churches ;  what  is  undcrftood  thereby,  ii.  437 

Impofls,     See  Taxts.  , 

Impunity  eftabliflied  under  Tome  .Greek  emperors,  i."  36 

/«rc;7//»^«.;y  contrary  to  nature,  i.  382.  ^Public;  the  confequence 

of  luxury,  i.   ic6 

^Indemnifyy^in  what  cafe  granted  by  the  public  to  private  people, 

ii.  241.     Rigl.t  of  indemnity,  v  ii.  205 

Jndioy  trade  which  the  Romans  had  with  that  country,  ii.  24. 
Whether  it  was  advantageous  to  them,  ii.  67.  What  trade 
we  carry  on  there,  ii.  24.  Nature  of  the  trade  of  that  coun- 
try, ihid,  Ho^  far  the  Greeks  penetrated  into  that  country, 
ii.  47.  Whether  they  were  the  firft  that  traded  thithef,  ii.  39. 
Anciently  fuppofed  to  be  uninhabitable,  ii.  4i«  Different 
ways  to  go  there,  ii.  33.  The  ancient  paffage  to  that  country, 

ibid. 


INDEX. 

Hii,  fifeq*  At  wJbt  dmc  of  the  year  they  (et  ont  upon  an 
Jodia  voyage,  ii.  48.  How  lon^  they  were  opoa  the  voyage, 
ii.  49.     Cooftrodion  of  the  veficls  of  that  coancry,      ii.  ^^ 

Indtams  :  their  manners,  ii.  24.     Their  charader,  ii.  40.  Their 

prejudices,  ii.  192.   Con  tradition  is  their  charader,  i.  331. 

'Caufe  of  their  inadion,  i.  323.     And  of  their  Iazinels»  ii. 

351.     Obliged  to  marry,  ii.  157.     Why  their  laws  are  (6 

mild,  i.  345 

Indus f  river,  ii.  40,  and  41 

Ihduftrj,  means  of  en  con  raging  it,  i.  336.  Of  mankind,  im- 
proves the  earth.  i.  40^ 

Inf quality,  in  a  democraqr,  what  may  be  the  motive  of  eftabliih* 
ing  it,  i.  65.  Exceflive,  theiburceofdifordersin  ariflocracy, 

>•  73 

Infrancbijtmint  of  ilaves,  the  great  drcomfpedion  it  requires, 

L   365 

Jnberitances  :  in  what  cafe  it  may  be  forbidden  to  have  two;  i.  63 

Inquifition^  (court  of)  whence  it  took  its  laws,  ii.  272.  Abofe 
of  this  court,  ^  ii.  232 

Jnqutfit or  of  Venice,  u  19,  and  22; 

I/iguJ/itorjofSpSLiD,  ^^.aremonftrance  made  to  them,  ii.  2 1 1 ,  212 

Ltfiitutions  of  a  lingular  nature,  eftablifhed  among  the  Cretans,  i* 
49  and  50.     In  what  cafe  they  may  be  of  fervice,         i.  5  z 

Infiitutiom  of  St.  Lewis,  how  long  they  hiled,  ii.  346.  Jfte- 
iledion  on  thefe  inftitations,  i^V.  and  333,  i^/ff*  Wh»her 
the  work  now  extant  under  this  name  be  that  of  St.  Lewis,  ii. 
347«  Why  it  is  attributed  to  him,  ii.  3491350.  Dtfe&,  of 
this  com pilement,  ii.  3^1.     Its  good  eflr^r^s.  352 

Jjf/uh  ofiered  by  a  prince  to  his  fubjbfis,  the  bad  confeqaence 
that  may  attend  it,  i.  301 

jH/urreSion :  what  it  was,  and  by  what  people  it  was  pradlifed, 

i.  171,  ^  feq^ 

Imtireft  (lending  upon  :)  whether  it  be  bad  in  itfelf,  ii.  120. 
Whether  it  be  the  fame  thing  as  ufury,  ii.  121.  Greater  by 
fea  than  by  land,  ii.  122.  Reduced  after  the  difcovery  of 
America,  ii.  94 

Iniirfretation  of  laws :  in  what  cafe  it  does  not  take  place,  i.  109 

Itttriguingf  in  what  cafe  dangerous,  i.  17.  Forbidden  at  Rome» 
and  upon  what  occafion,  i.  127 

JJlmndtrs.     See  IJlands. 

ifiands^  (inhabitants  of)  their  genius,  i.  404 

Judgts :  from  what  order  they  were  chofen  at  Rome,  i.  173,  and 
260.  Change  made  in  this  article  by  the  Gracchi,  i6id.  Of 
what  condition  they  ought  to  be,  i.  225.  Exception  agaiafta 
certain  numbe^r  of  them,  i.  2^24.  At  what  time  they  began  to 
judge  alone,  ii.  359.     The  king's  judges,  ii.  43^ 

judgments  given,  by  the  prince  ;  the  fource  of  abufes,  i.  114. 
I'hey  ought  to  be  fixed  and  regulated  according  to  the  letter  of 

the 
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the  law,  5.  ii8.  Extraordinary,  i.  2^5,  256.  How  tlicy 
were  paffed  at  Rome,  i.  Fop.  How  in  England, /^<2'.  Hovi^ 
in  France^  when  thecuftom  of  judcial  combats  prevailed,  d. 
308,  l^  feq*  Mannerofpafling  judgment  in  a  monarchy,  i, 
.110.  By  CQHuniffioners,  i.  296*  By  peers,  a  bo  liked,  ii. 
342,  ^  feq.  3y  the-crofs,  at  what  .time  they  were  in  ufe,  ii, 
272.     By  whom  abolifhed,  ibid, 

judicial  power,  to  whom  it  ought  to  be  given,  i.  224.  How 
it  may  be  foftened,  ibid.  Whether  it  &ould  be  united  to  the 
legiflative  power,  i.  z^iy^/tq.  To  whom  committed  anibngft 
the  Romans,  i.  255 

^2/y/^»  laws,  again  (I  adulterers,  i.  154.  Againfl  high  treafon, 
i.  281 .  Limitations  made  to  this  law,  in  regard  to  crimes  of 
high  treafon,   '  .  i.  281,  and  282 

Julian^  the  emperor,  caufes  a  famine  at  Antioch,  ii.  96.  Hb 
great  qualities,  ii.    180 

7i<;-//i//iff/Vjii  of  the  lords,  ii.  424.  Of  the  counts,  ii.  425.  Ex- 
ten  t  of  the  latter,  r'^/V/.  Territorital,  how  iKc.ciergy obtained 
it,  ii.  437.  Extents  of  the  latter,  ibid.  Patrimonial,  ii.  /^Tfi^ 
Privilege  of jurifdidlions,  its  origin,  ii.  434.  Aniiexed  to  the 
fiefs,  ii.  435.  Its  antiquity,  ii.  423.  Whether  it  was  ufurped 
by  the  lords,  ii.   436,  and  439 

Jujiice  (relations  of)"  antecedent  to  laws,  i.  3,  Examples  of 
thefe  relations,  ibid,  (Set  forms  of)  neceffary  to  liberty,  ii. 
423.  In  what  cafe  they  are  contrary  to  it,  ibid.  In  what 
fenfe  there  are  too  few  of  thefe  forms>  i.  107.  (Set  forms  o£ 
at  the  time  of  the  judicial  combats,  ii.  381,  ^  /eq,  and  283, 

y^ifiiman,  (emperor)  puts  a  flop  to  the  ordinary  courfe  of  jufticc, 
i.  115-  Con fequcnces  thereof,  ibid.  He  aboliihes  a  law 
of  Conftantine,  ii.  156.  Laws  of  his  enabling,  contrary  to 
the  Papian  law,  ii.  161.-  His  laws  on.divorce,  ii.  230.  On 
the  fucceflion  of  women,  -  ii.  267 

K. 

j^/ff^/of  Rome,  their  authority,  i,  242,  ^  feq.     Of  the  Franks, 

•  what  they  made  ufe  of  for  a  diadem,  i.  424,  Their  marri- 
ages, ibid.     When  they  became  of  age,   i.   421;.     Why  the 

•  timeof  majority  changed,  i.  427,  428.  Formalities  obferved 
at  their  becoming  of  age,  i.  426,  427.  At  what  age  they 
were  capable  of  governing  by  themfelves,  ibid* 

Krtigbts  Roman,  obtained  the  judicial  power,  i,  260,  l^  feq. 
Bad  efFcdt  of  this  innovation^  ibid*  They  were  made  farmers 
of  the  public  je venues,  i.  262 
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L. 

Laced^amuians :  laws  which  Lycurgus  gave  thera»  i.  49  and  50. 
Happy  with  their  law8»  i.  177.  They  fubmit  the  lail  to  the 
Macedonians*  i. .  50.  End  or  view  of  their  government,  i, 
220.  How  many  citij^ens  were  obliged  to  be  at  their  afiem- 
blies,  i.  12*  Irregular  panifhmects  eilabliflied  at  Lacedaemont 
i^  119.     CharaSer  of  thefe  people,  i.  437 

Landu  (divifion  of)  why  ellabli filed  by  ancient  legiflators,  i.  62. 
In  what  cafe  it  may  take  place,  ihU.  and'  68.  How  it  may 
befupportedt  i.  62,  and  64.  Whether  it  was  proper  to  make 
a  new  one  when  the  old  one  was  confounded,  i.  140.  Re- 
eftablifhed  by  Servius  Tullius,  ii.  25;.  Between  the  Bar- 
barians and  the  Romans,  ii.  398.  How  it  *was  regulated, 
ibid.  Whether  it  is  fnfiicient  that  this  divifion  be  equal  in 
I)emocracies»  i.  68.  (Cultivation  of)  its  advantage,  ii.  86. 
Its  relation  to  liberty,  i.  418.  State  of  the  people  who  do 
not  cultivate  their  lands,  i*  398.  (Sale  of)  judgment  of  the 
laws  by  which  it  was  prohibited  in  certain  Cbuntiies,  ii.  1 16. 
Given  to  the  church,  ii.  405.  Cenfual,  ii.  41  j.  Which  are 
befi  peopled,  ii.  142 

LaiM^  (Mr.)  his  ignorance  both  o(a  republican  and  a  monarchical 
conftitution,  i.  24 

Laws ;  what  they  are,  i.  !•    Of  all  beings,  ibid,  Pofiible  before 

.  there  were  intelligent  beings,  i.  2.  Primitive  of  particular 
intelligent  beings,  i.  3.  Natural,  i.  5.  Pcfitive,  i.  7.  Poli- 
tical and  civil,  they  ought  to  be  adapted  to  the  people  for 
whom  they  are  made,  i.  9.  and  45  2.  Civil,  more  iimple 
in  defpotic  government,  than  in  monarchies',  i.  103.  Some- 
times contrary  to  the  laws  of  nature,  ii.  220.  '  Criminal,  lefs 
£mple  in  monarchies  and  in  republics,  than  in  defpotic  go- 
vernments., i.  107.  Penal  in  point  of  religion,  ii.  211. 
^heirefFedt,  ii.  212.  Divine,  ii.  219.  Sumptuary,  i.  139. 
Ancient  French,  i.  120.  Perfonal  of  the  Barbarians,  ii.  275. 
Origin  of  thefe  laws,  tbid.  Relative  to  the  eftablilhed  go- 
vernment, i.  9.  To  the  principle  of  each  government^ 
i.  ly.  To  the  diftempers  of  the  climate,  i.  338.  To  the  oc- 
cupations of  mankind,  i.  406.  To  manners  and  ciiftonas,  i. 
4^2.  Other  relations  of  laws,  i.  9.  Confidered  in  their  re- 
tion  to  commerce,  ii.  1.  To  money,  ii.  88.  To  the  num- 
ber of  inhabitants,  ii.  131.  By  which  mankind  are  govern- 
ed, ii.  218.  (Multiplicity  of)  ufelefs  in  a  defpotic  govern- 
ment, i.  83,  and  104,  l^  feq,  Ufefulin  a  monarchy,  i.  123. 
They  fupply  the  place  of  virtue  in  a  monarchy,  i.  33.  (Stile 
of)- what  fort  it  ought  to  be,  ii.  380,  l^Jeq.  (Compofitionof) 
rules  to  be  obferved  therein,  ibid,  ^  fiq*  How  they  become 
ufelefs,  ii.  384.   Whether  thofe  which  appear  the  fame,  have 

always 
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always  the  fame  efFedls,  ii.  369.  Whether  they  have  always 
the  fame  motive,  ii.  371.  Good,  whether  they  always  pro- 
duce good  cfFefts.  ii.  461.  Whether  they  ought  to  correct 
every  thing,  i-  453.  Contrary  to  the  views  of  the  legiflator, 
ii.  368.  Which  deprive  a  fingle  perfon  of  liberty,  to-prc- 
ferve  it  for  the  whole  community,  i.  291.  Prohibiting  peo- 
ple from  keeping  above  a  certain  fum  of  money  in  their 
houfesy  11.  369 

Law  cf  nations :  whether  all  countries  have  one,  i.  8.  Why  it 
is  not  (6  atri&ly  obferved  by  defpotic  princes,  as  by  others, 
i.  84.  The  only  one  followed  by  people  who  do  not  cohivate 
the  earth,    ,  ^  i.  408 

Laws  of  t hi  Lombards t  ii.  270.     Idea  of  thofe  laws,      ii.  281 

Lauus  of  judicial  combats^  ii.   280,  H  feq* 

Lazintfs  of  people;  its  canfe  and  effeds,  i.  438,  439.  Of 
the  foul,  from  whence  it  ri!es,  ii.   184 

Liorning,  dangerous  in  a  defpotic  government,  i.  47 

Logijlati'vi  body  :  whether  it  ought  to  be  always  afTembled,  i. 
229.  Whether  it  can  aflemble  of  itfelf,  i.  230.  Whether  it 
has  a  right  to  flay  the  executive  power,  i.  231.  Whether  ic 
ihould  have  a  right  of  judging  the  executive  power,  i.  ibid. 
Its  authority,  with  regard  to  the  levying  of  money,  i.  235. 
With  regard  to  the  armies,  ibid.  To  whom  intruded  at 
Rome,  i.  2^1 

Ligijlators :  how  they  confine  man  to  his  dut]f ,  i.  4.  With  what 
fpirit  they  ought  to  compofe  their  hws,  1.  j8,  and  ii.  350. 
What  they  ought  to  do  in  regard  to  the  vices  of  the  climate 
i.  333.  What  regard  they  ought  to  have  for  the  nature  of 
things,  ii.  385.     Theirpailions  influence  their  laws,  ii  388 

Lending  at  intereft,  ii.  1 20. Whether  it  be  lawful,  ii.  1 2 1 » and  1 26. 
By  contract,  ii.   122.     See  Intertfi. 

Ltnity :  theefFe£^  of  mediocrity :  in  what  government  it  is  to  be 
found,  i.  119 

Leptrs  ;  law  of  Rotharis  againft  them,  i.  339 

Leprojy:  in  what  countries  it  was  known,  i.  328.  Lawsofthe 
Jews  upon  this  fubjeft,  from  whence  borrowed,  ibid.  B/ 
whom  brought  into  Europe,  ibid,  l^  Jrq. 

Lews  (Saint)  aboli(hes  judicial  combats,  ii.  332.  Changes  the 
law  proceedings  of  his  time,  ibid,  l^  feq.  His  inflitutions, 
ii.  333,  and  349.  See  Inftituttom.  His  regulations  with  re- 
gard to  the  courts  of  the  barons,  ii.  333.     How  they  were  re* 

'  ceived,  ii.  334,  Hecaufes  the  books  of  the  Roman  law  to  bp 
tranflated,  i.  354 

Liberty  X  abufe  of  it,  i,  318.  Reflored  to  the  Romans  by  Sylla, 
i.  29.  Natural  to  the  northern  nations,  ii.  26.  Infupport- 
able  to  Tome  nations,  i.  434.  Extreme,  dangerous,  i.  164. 
Of  commerce,  in  what  it  confifts,  ii.  13.  How  dedroyed, 
ibid.    Political;    its  different  fignifications,  ii.    218.      In 

what 
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wl'at  it  cnnfifts,  i.   tig^  ^  fi^-     Its  relation  to  tlie  conftfo 

'    tui'nn  or  the  govr  nment,  i.  %\%^  and  219.     Its  relation  to 

me  fjbject,  i.   268,    ^  frq.     Civil,  whether  it  always  fol- 

|<;.\s  not. t  cal  liberty,   tbtd,    Pkilofophical,  in  what  it  con- 

i.  5,  i.  269 

LtcinianX'   vv):   the  defign  of  it,  i,   1^6,  and  ii.   125 

Litigtvus  fieo^lc,    r^ii^^hly  handled  in  Turkey,  and  why,  i^  107 

Z  r  ',  obligrd  to  adnii   i^e  juftice,  H.  .329>  and  441,  ^  /eq. 

HoAr  appealed «  ^d'  fault  of  juilice,  ii.  314.    How  they  pleaded 

aitrainft  ihfK   valT  Is,   /^y.  ^  feq»     Obliged  to  defend  the 

juc",  11 -nt  ■  f  h  ir  cou't  bpfo.e  the  lord  paramount,  ii.  338. 

Ii<  .V  rij.v   oiUhieir  privileges,  ii.  361.    Whether  they  judged 

alone,  u.  425.      Origin     f  their  ju'ifdidlion,  ii.   434 

Lo  (r.fFrak:   ofy ;    dT-kttive  in  itlelt, !.  15      Amended  by  great 

legiflatojs,   th  d.     Ought  noc  to  take  place  in  an  arillocraqr 

i.   18 
Lucca^  for  how  long  the  magii];rates  of  this  republic  arechofeti, 

i.  21 
Luxury  •   Aipport  of  commerce  in  a  monarchical  government,  ii. 
4.      (Sourer  of)  'i.  28,  and  1.    137,  ^ /q      (Effect  of)  t6iJ, 
(Commerce  cf)  anciently  eftablilhed  ift  Afia,  ii.  28.     (Pro- 
portion of  j  to  the  liches  of  the  ftates,  i.  157,  ^/fq-     To  the 
bignefs  of  towns,  i.  i  j8.    (Bad  efFedl  of)  in  a  democracy,  i. 
139.     Its  progrefs  among  the  Romans,  i.  140.     Neceflaryin 
a  monarchy,   i.   141,^  and  142.     And  in  defpotic  ftates,  i. 
143.    Neceffary  in  England  and  France,  i.  145.     Of  reli- 
gion, ii.   208 
Z>a.i«j ;  idea  of  their  republic,  i.  i88»  ^/^q»    Their  republic 
compaied  CO  that  of  Holland,                                     ^       i^V. 
Ljcurgus;  judgment  of  his  laws,  i.  49,     What  they  fuppofe,  i. 
53.     TneireiFefts,  i.  71.     ComparedtoMr,  Penn,        i.  51 
L\<i'ians;  fubSucd  by  Cyrus,  how  treated  by  this  prince,  i.  207 
iyr,  puiiifned  with  death  in  Japan,  i.  124.     Why  to  give  the 
lye  is  Reckoned  an  affront,  ii.  308 
hyjander ;   how  he  treats  the  Athenians  whom  he  had  taken  pri- 
foners,  i.    123.     The  reafon  he  gives  for  his  condufk-,    ibii. 

M.  ^ 

Maehiaveh  to  what  caufe  he  ^tributes  the  lofs  of  the  liberty  of 
Florence,  i.    iii 

Mucbiwutli/m :  we  begin  to  recover  from  it  every  day,      ii.  75 

Machines^  ufe/ul  for  fupplying  the  labour  of  man,  i.  3^^. 
Whether  thofe  which  render  tiie  manufactures  more  iimple, 
are  always  ufeful,  ii.   144 

il//i^/Vf>»/odtoustofociety,  i.  275.  A  certain  magician  paniflied 
in  confequence  of  a  revelation  made  to  a  biihop,         i.>  216 

Magiftratj^ 
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ft      Mdgifiracjf  how  lis  power  msLy  he  ctrnpoQuded,  u  ig.  let  da- 
ration,  how  fixed  bv  the  legiflator,  i.  20.     Whether  a  (vtb- 
je6l  ihould  be  forced  to  accept  of  it>  i.  97.     Civil  and  mill*   , 
ury,  i.  99 

M^(/?rfl/fifubjc6i  to  the  laws  in  a  democracy,  2.  28. 'Of  Athens 
examined  before  and  after  their  magiftracy,  i.  16.  In  what 
government  a  fingie  magiftrate  may  be  allowed,  i.  116 

Mahomet :  hi^  law  in  regard  to  reconciliations,  ii.  1 87.  To  the 
ufe  of  wine,  i.  337  •  Whether  this  law  is  proper  for  northera 
climates,  ^  .11,  354 

Mahomitans  :  why  they  pufhed  on  their  conqueils  with  fo  much 
cafe,  i.  337.  Zealous  for  their  religion,  ii,  216.  They 
pervert  the  ufe  of  flavery,  i.  346.  Their  contemplative 
life,  ii.   181 

'  Maiorafgo^  or  primogenture,  (right  of)  ought  not  to  take  place 

'  m  an  ariftocracy,  *•  .77 

Majority^  or  becoming  of  age,  begins  earlier  in  warm  countries, 

'  ...  i.  91 

Maa^  (laws of)  how  they  are  invariable,  i.  5.     His  (late  con fi- 

^  dered  as  that  of  an  intelligent  being,  ibid*     Contidered  after 

the  eftablilhmenjof  fociety,  i.  6.  Born  to  pleafe  his  fellow 
creatures,  i.  44.  Of  honour,  what  is  underdood  by  this  word 
in  a  monarchy,  ^  -         i*  45 

(  Manners  or  cuHoms  :  what  they  are,  i.  44^,  and  446.    They 

\  are  unalterable  in  China,  i.  442.   How  they  may  be  changed 

^  '  ..        i-  443 

I  Manouri,  il«  40^,  410 

;  ManufoQures^  always  ufeful,  '  li.  145 

f  Maritime  affairs,  how  confidered^by  the  Romans,  ii.  62.    And 

how  by  us,  ii.  63 

I  *    Marriage  between  the  neared  relation  and  the  heirefs,  why  or- 

dained among  fome  nations,  i.  63.   Where  it  took  place,  ibid. 
\  Between  brother  and  filler  ordained  at  Athens,  ibid.  And  with 

I  what  view,  ibid.  Between  patricians  and  plebeians  forbidden 

;  by  a  law,  i.  73.     Defed  of  that  kw,  <i/4^.     Whyeftablifhed 

}  ii.  132.  Its  advantage  for  prx)pagation,  ibid*     What  induces 

people  to  it,  ii.    139*    How  deipottc  princes  abufe  it,  i.  89. 
'  Subjedl  to  the  laws  of  religion,  and  to  the  civil  la\^s,  ii.  232, 
233.    Confent  of  parents  necelFary  for  contra€tin|;  it,  ii.  1 36, 
137.     Forbidden,  ii.  234.    Laws  ofthe  Romans  to  encourage 
f  it,  ii.  148,  149.  Of  fav.ges,  and  pailoral  people,  i.  409.  Till 

what  age  they  were  allowed  to  marry  at  Rome,         ii.  155 
;  itf^r/^/y/fj,  its  fituation,  ii.  6.    Character  of  its  inhabitants, /^/<a'* 

Rival  of  Carthage,  ii.  59.     Why  fo  faithful  to  the  Romans, 
I  >    ii.  60.     Its  riches  are  increafed  by  the  ruin  of  Carthage  and 

Corinth,  ibid^     Its  conllitution  commended,  i.   164 

,  Major:  (dignity  of)  rendered  for  life,  ii.  460.     Its  origin,  ii. 

470*    How  united  to  the  regal  dignity,  ii.  494.  The  king's 
,  mayors 
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.  mayors  diftinfl  from  the  mayors  of  the  kingdom,  ii.  4(7 
Mayors  of  the  palace ;  their  original  aatbority,  ii,  470.  What 
they  were  afterwards,  and  at  the  end  of  the  firft  race,  li.  4679 
•00443,  (^>f*     Their  behaviour  cowards  the  nobility*  ii« 

470t  ^M' 
'Mtdalt  plated  :  what  they  are,  ii.   1 14 

Min  (number  of)  relative  to  the  cultivation  of  lands,  i.  407 
Free  to  whom  this  name  was  ofaally  given,  ii.  479,  Their 
ficaation  in  the  French  monarchy,  i.  3^1;  Their  military 
iervice,  ii.  419.  '  Rights  of  the  prince  m  refped  to  them,  ii. 
425.     How  they  were  feized  of  fiefs,  ii.  335,  and  436 

Merchants :  in  what  government  they  have  need  of  a  fa&- 
guard,  i.  3 14.  Why  t^ey  are  more  enterprifing  in  republics 
than  in  monarchies,  ii.  c«  (Companies  of)  in  what  govern« 
.  ment  they  are  proper,  li,  11,  and  12.  Whether  they  are 
always  advantageous,  161  J.  Conftrained  in  favour  of  com- 
merce, ii.  11.  Whether  it  is  proper  they  fhould  be  admitted 
<      to  purchafe  a  title  of  nobility,  ii.   19 

Meialf  moft  proper  for  a  common  meafure,  ii.  89 

Metimpjycbofis^  ii.  1 91,  and  194. 

Metiui  Suffetius.    Dictator  of  Alba  ;  his  punilhment,  i.      128 
Migration  of  the  northern  nations,  i.  403 

Military  employments  ;  whether  they  ought  to  be  joined  with 
civil  employments  in  the  fame  pcrfon,  i,  08.  Government 
eflablifhed  by  the  emperors,  i.  129.  (Men)  ought  to  be 
checked,  i.  98,  99 

Militia  French,  in  the  earlieft  times  of  the  monarchy,    ii.  42 1 
MilU  (water)  ii.   144 

Afi/r#  of  precious  ftones«  difcovered  in- China  ;  why  (kut  up, 
1.  146*  Of  filverin  Spain,  ii.  "^7.  In  the  Pyrenian  moun- 
tain, ibid.  Of  Germany  and  Hungary,  i.  555,  andii.  85. 
Of  America,  ii.  80,  ^fiq*  and  93.'  How  the  Indians  ex* 
trafl  tb^  gold  from  thence,  ii.  82.  Calculationof  their  pro- 
dua,  ii.  83.     Their  ufe,  ihidl^/ta. 

Minifter$  abler  in  monarchies  than,  in  defpotic  governments,  i, 
40.     They  ought  not  to  be  judges,  i.   115 

Minority^  long  at  Rome,  j.  71.     Why,  ibid. 

Minos :  his  laws  what  they  foppofe,  i.  53.  His  maritime 
power,  ^         ^^-35 

Modtration^  what  it  is,  i,  33.  and  72.     Neceffary  in  an  ariilo- 
cracy,  ibid.     Of  the  Romans,  in  punifhm^nrs,        «     i.   129 
Modefty  violated  in  the  punilhroent  of  aimes,  among  a  certain 
people,  and  under  Tiberius,  i.  287.     Of  flavcs,  fecurcd  by 
the  laws,  1.  357,  358.     Natural,  .      i.  j8x 

Monarch s^  compared  to  the  fea,  i.  23.  Happier  than' defpotic 
princes,  i.  82.  Whether  they  ought  to  fit  m  judgment  tnem- 
felves,  ii.  112,  113,  and  242.  How  they  ought  to  govern, 
i.  2981  299.    Regard  which  they  owe  to  their  fubjefts,  >.  309 

Msnarcby  z 
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i^ottAreiy  t  its  laws  rdativ6  to  iheconftitution,  i.  ij;  li^.  1^ 
^ure  of  its  gOYC{9ro<njt,  iiiJ^  ^/f-  Its  advantage  over  rc4 
putilics,  i*  79.  And  over  a  t^^fpotic  govejmnjcnt,  i,  ifo.  It^ 
^xcell^ncy, ///V.  Hs  diflin^ive, properties,  i.  178.'  ][cs  enj 
or  vi>w,  i.  221^  Its  Celicity^  L  29$,  29^.  Heceffity  of  ibd 
interna^diatc  pqy/ers  &c.  in  ^  mdiarcby,  1.  21,  and  ^i.  >Je- 
ecAty  of  4  depoficary  of  ;he  laws  in  a  monarchy,  i,  24. 
How  it  is  corrupted,  i.  166,  Confeqixences  of  this  corruption, 
J.  167.  How  it  provides  for  its  (ecunty,  i.  190.  Whether 
it  ought  to  jnake  conquefts,  i.  20^.  Whether  the  aiicients 
had  a  right  idea  of  it,  ii.  266.  and  269.  How  monarchies 
were  formed,  ii.  267.  UQiverfal,  \;Khether  it  be  advantageous 
to  a  prince  to  aim  at  it,  i.  192.  Ancient  monarchies  of 
Greece,  1.  241.  How  the  three  pofWers  were  there  didri* 
bijtted,  iiiJ..  Monarchy  of  the  kings  of  Rome,  f.  242,  243* 
How  the  thfce  ppwers  were  tbierp  diUfibutedv  iM.  French,, 
why  hereditary,  "•  i^i 

MonaJUrieSy  K,  20$ 

^ontjx  whieth^r'the  rai/ing  pf  it  ougjtt  to  be  iptrufted'io  th^ 
executive  power,  i^  235.  Its  neceflity,  iii'8^,  89.  Its  ufe, 
^  'iu  88,  ki/iq»  Apqent  of  the  Atheptaos,  ii.  89*  ^nd  pf 
the  Romans,  ihid,  Ide.yl  ^nd  real ;  definicion  of  each,  ii. 
92.  Ideal ;  why  fubftituted  in  ihe  place  of  real,  *hid^  Realy 
in  what  cafe  preiferable  to  ita?  otl^r,  /^;V*  (Variations  ofj 
dangeroQis,  ii.  93,  and  ^99,  iia.  (Recotmng  of)  JrsefFefls 
Tiriih  rega^^  to  the  e^change^  ii.  ic;.  With  regard  to  the 
iliate,  ii.  109.  With  regarj  to  the  fpecie,  i^^V.  Altered  under 
feveral  emperofs,  ii.  114^  Proceedings  of  the  Romans  wiili 
refpeft  10  money,  ii.  1  io>  and  1 14 

Jflonks :  caufe  of  their  atlac|r^?ht  to  their  order,  i.  C9,  Of  their 
being  inclinable  £0  feverity,  i.  119.     Deiiroyea  by  Henry* 
VIII.  ii*  J 69*  I^  what  country  t^ir  inilitution  began,  j-  334 
Jiionfo^ni  .'they  prevail  in  the  Indian  feas,  *  ii.  4$ 

Morniity  (taws  of)  recal  mankind  tor  themfeyes,  i.  4*  Are 
agreeable  tp  thofe  of  ^elig*on,  '  ii.  17^ 

Jffqralsi  tkt^tt  (o  pure  in  monarchies  ^  id  republican  govern- 
i^puts,  i.  43  WVftt  crifnes  ar.e  pfcdulcial  to  them,  1.271, 
^/eq.  How  they  ought  xo  be  puniflied,^  ihU.  Lefs  (Iri^ 
J30W  than  fpr^ierly,  i.  149;  150.  Morals  o^' manners  pf  na- 
tions, what  they  are,  i.  445.  (Change  qf)  caufe  pf  revolu- 
uons,  1.  441.    piiUnd.frqm  laws  and  Cufioms,  i.  449 

Ji^ortmain  (lands  in)  their  oHein,  ii.  404- 

*  J^o/esi  wiidom  of  his  laws,  ii.  201.  His  larws  with  regard  tp 
Haves,  ■       ■  1.  38a' 

ffotbir  Country ;  confidered  in  relaitiqa'  toiu  Colony,  ii.  78*  ttp 
trade  with  the  colony,  ibi4. 

]^<yiabUfiS€^  :ia  whatthcy  confift,  ii.  a'o.  To  tvfiom  the/ 
Jt^elong.  *"  ikii^ 


INDEX. 

Mnrnfmims  of  filver,  ii.  ^j 

Mmrifer,  how  paniflied  among  the  andent  Greeks,        ii.  iS8 
Mm/i$^iiij,  why  they  fell  themielre?,  i.  ^^^ 

Mm/cmy :  its  laws  anobftrofHoD  to  its  trade,  ii.  115.  Its  confti- 
totion  in  regard  to  the  facceffion  of  the  empire,  i.  88.  (Em- 
perors of)  endeaTonr  to  moderate  their  defpotic  power,  i.  86 
Mmfie ;  its  influence  on  manners,  i.  53,  &/ff  •     On  fools,  i.  57. 
Neceflary  among  the  Greeks,  i.  ^6 

N. 

Kaiins ;  how  they  ooght  to  aA  towards  one  another  in  peace 
and  war,  *  i.  7,  8 

NaH;igati§m,  of  the  ancients,  how  far  it  proceeded,  ii.  49.  Its 
progrefs,  ihtd.  l£  Jtq.  Of  Eorope,  its  influence  on  the  ooio- 
ber  of  inhabitants  of  Europe,  ii.  165.  On  rirers  forbidden 
by  an  ancient  law  of  the  Gebres,  iL  196 

fitgrots ;  whether  wfc  have  a  right  to  inflave  them,  i.  5  p.  Of 
the  coail  of  Africa;  what  (ort  of  money  they  make  ufe  of, 

ii.  96 

}Her9  (the  emperor)  forms  a  projed  of  abolifliing  all  impofb,  i. 
324.  Whether  he  aboliflied  the  duty  of  the  five  and  twentieth 
part  arifing  from  the  fale  of  flaves.  i.  311 

Nobility ;  they  are  invefled  with  the  whole  authority  in  an 
ariftocracy,  i.  18.  A  ienate  is  neceflary  among  them,  ihii* 
Functions  of  this  (enate,  ihii.  How  they  reftrain  the  people 
in  ^n  ariflocracical  government,  i.  32.  How  they  may  re- 
ftrain  themfelves,  ibid.  Whether  they  ought  to  afled  ej- 
ternal  diflindions,  i.  72.  Whether  it  is  proper  tbac  they 
fiiould  colledt  the  taxes  in  an  ariftocracy,  i.  74.  Means  of 
making  them  avqid  extreme  poverty  and  exorbitant  riches, 
i.  76,  77.  What  fiiare  they  ought  to  have  in  the  diftriburioa 
of  the  three  powers,  i.  228,  ^  fiq*  By  whom  they  ought 
to  be  tried,  i.  232.  Diftindlfrom  the  ingtnui  and  the  flaves, 
i.  370.  They  are  eflTential  to  a  monarchy,  i.  22.  The  re- 
lation they  ftand  in  to  the  monarch,  ibii.  What  is  moft 
ftrongly  recommended  to  them  by  honor,  i.  46.  Whether 
.  they  ought  to  be  permitted  to  trade,  i.  75.  and  ii.  18  They 
are  the  child  and  parent  of  honor,  i.  78.  They  are  the  bond 
that  conneds  the  prince  and  his  people,  ibid.  They  are  the 
fupport  of  the  throne,  i.  169.  French  :  their  fituation,  ii* 
18,  19.     Their  antiquity,  ii- 449 

Noblene/s  requifite  in  our  virtues,  •  i.  42,  45« 

Normans :  their  depredations  put  an  end  to  the  difputes  of  tUe 
clergy  and  the  nobility,  ii  509 

JWi^  (people  of  the)  compared  to  thofc  of  the  (both,  i.  3261 
^  feq*  and  ii.  2j,  26.  ^Their  temperament,  i.  326,  j*^- 
How  they  are  actuated  by  love,  i,  330.    They  make  an 

admirabJe 


INDEX. 

admirable  iland  agaitift  the  Romans,  and  at  kngth  fubvert 
that  empire,  i.  332.     Why  (6  much  inhabited,  i.  402 

Oathf  hovir  greatly  regarded  by  the  Romans,  1.  174.  (Trial 
by)  in  what  cafe  it  might  be  ufed,  i.  453;  By  what  laws  it 
was  authorized,  ii.  291,  ^/eq*     Maintained  by  the  clergy, 

ii.  299,  ^/if. 

OhiJiiHctf  different  in  moderate  and  derpotIcgo\'ern  men ts,  i.  39. 
Recommended  by  honor,  in  monarchies,  i.  4(^.  What  limits  are 
prefcribed  to  it  by  honor^  ihU*  The  mod  paflive,  in  what  go- 
vernment it  is  reqaiiite,  i.  39.  What  it  fuppofes  both  in  him. 
that  commands,  and  in  him  that  obeys,  i.  47 

Oiconomy^  the  fupport  of  commerce  in  republics,  ii.  4,  g.  (Com* 
merce  of)  in  what  it  coniifts,  ii.  4.  Whether  it  is  proper  for  ' 
monarchies,  ii.  4.  ^,  Nations  that  have  carried  on  this  com- 
merce, ii  6.  Their  origin,  ii.  7.  Whether  it  is  proper  ta 
reftrain  this  commerce,  ii.  9,  lo.  Inftitutions  adapted,  to 
this  commerce,  ii.   1 1 

O  4/ m^»  honoured  at  Sparta,  i.  69 

Qppian  law  ;  the  defign  of  it,  i.  156.  Ferment  in.  the  fenate 
upon  the  women s. infixing  on  the  revocation  of  this  law,  ibid. 

Ordtn  of  a  defpotic  prince,  can  neither  be  eluded,  nor  cQntra- 
didled,  •  r  i.  40 

Oftracifm ;  according  to  what  laws  it  ought  to  be  corifidered,  ii. 

244,  and  354.     Againlt  whom  it  was  ufed  at   Athens,   ii. 

245.  Miichief  it  did  at  Syracuie,  ii.  370 
Oxus  (river)  its  ancient  flate,  ii.  29.     Why  it  runs  no  longer 

into  the  Cafpian  fea,  ii.  30 

P. 

Pafn ;  its  ufe  in  regard  to  money,  ii.  90 

Papian  (law  enaded  under  Auguftus,  ii.  152.     Softened  by  Tir 

berius,  ii.  1^7.     The  defign  of  it,  ii.  265,  266 

Paradox  of  the  ancients  in  regard  to  manners  explained,  i.  53^ 

Paraguay t  propofcd  for  a  model,  i.  5 1 

Paramount  (lords)  how  the  right  of  jurtfdi£lion  devolved  to  them, 

ii.  323,  l^ /tq'     Appeal  to  their  court, .  ii.  328,  V /tq. 

Pardon  of  a  criminal,  mull  never  be  mentioned  to  the  king  of 

.Periia,  L.  40.    The  power  of  granting  it,  to  whom  it  belongs, 

i.  113.     How  it  is  loll,  ibid.    Its  effeds,  ibid^     (Letters  oO 

.  .        .  "!•  »3* 

Parliament  (French)  j  what  kind  of  jurifdi^lion  it  bad  formerly. 

ii.  3^3.     Made  a  permanent,  or  fixed  body,  ibid0    Origin  of 

different  parliaments,  ibiJ, 

PaJ/ions  defcjend  from  father  to/on,  i.  4^ 

Patritians:  their  prerogatives  under  the  kings  of  Rome,  I«  245. 

O  0  2  raiie 
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rt ife  the  jeilbufy  of  the  plebebht.  iM*  Hirtnbfed  by  SerfUa 

Pioci  ;  in  what  cafe  it  woald  be  the  firft  law  of  nature,  i.  5. 
Between  the  Mufcovites  and*  the  Torks ;  motiiFe  which  hur« 
Tied  the  TuHcs'ticf  Conclude  it,  i.  85.  Between  Gelo  kin^ 
Syracufe,  and  the  Carthaginian's,  i.  201.  The  natiiMl  efied 
ofcoidmerce,  ii.  z 

Piirj  wet^  noade  a  party  in  the  appeal,  ii.  321.  Why,  f^/V. 
Jlieir  f^te,  if  oVefcome,  ii^  J22,  323.  A|>peaTed  of  defaok 
of  joilice,  it.  329,  3^a 

^^Jf**  rprinci[^2l  ptfihts  of  the  religion  of  ,thia  country,    ii.  179 
Pttm  (Mr.)  compared  to'  LyCurgus,  i.  51.     The  principal  aim 
of  bis  laws,  iM^ 

Pinartce  ;  .  ii.  ite 

Ptnrfttsy  flavcrf  df  the  The(felian«,  u  jf 

People^  in  a  denfiocraey  invefltfd  with  theibvereign  powef,  i.  1 ». 
What  th^y  ought  to  do  of  themfelves,  i*  12,  M^at  by  mi- 
nifteis,  ilfii.  They  ou^ht  to  have  the  choofing  of  their  mi- 
niffers,  i.  15.  And  of  the  fenaton,  ihid^  Theii"  difcern- 
sn^nt,  ib'tL  and  i.  227.  Whether  they  are  capable  of  the 
adminiftratioh*  themfelvies.  i.  14.  (The  lower  fort  of)  ought 
td  be.direded  by  thofd  of  a  higher  rank,  i.  17.  They  aft 
thorough  paffion,  ibid*  How  the  divifion  of  the  people  ioto 
certain  clailes  influences  the  government,  .i..  1 4.  whether  they 
have  a  right  to  make  laws,  and  on  wisat-iiccafion,  i.  17.  la 
an  ariftdtra^cy,  what  fhare  they  ought  to  have  in  the  govern- 
feeilt,  i.  18.  Of  whom  they^receive  thelaw^,  i.  32.  They 
ought  to  kriovifi^hat  becomffs  of  the  public  motley,  i.  74. 
Difficult  for  them  to  be  virtdous  in  a  monarchy,  u  34.  Under 
a  defjpotic  prince  they  are  in  a  ftate  of  flavery,  i.  83,  ^  fiq* 
Cauie  of  their  corruption,  i.  164.  Their  fafety  is  the  fupreme 
law,  ii.'  7491 

tipin :  (Kng)  under  What  pretence  he  milkes  himfelf  mailer  of 
Keuflria  and  Burgundy,  ii.  46^.  He  becomes  mailer  of  the 
mx^naffchy,  thU,  His  \t9i%  in  favour  of  the  clergy,  ii.  4S5. 
Divides  his  kingdom  among  his  children,  ii.  ii.96 

Ptphs  (the  family  of  the),  fhcw  a  regai'd  to  the  clergy,    ii.  481 
Pifiecianst  manured  the  land  for  the  Cretans,  i.  55  . 

Pirjia  (kings  of)  their  Orders  are  irrevocslble,  i.  40.  (Cuftom 
of)  with  regard  to  going  out  of  the  kingdom,  i.  303 

P(rfians :  the  extent  of  their  empire,  ii.  39.     Their  power  ie- 
duced  by  the  Greeks,  /W.    Their  commerce^       ii-  40,  41 
PbanicianSf  their  trade  j  it  renders  them  ncceilary  to  all  other 
,    nations,  ii.  ^t 

Pbiloi  explication  of  a  paflage  of  this  author,  cbncertiing  the 
marriage  of  ibe  Athenians  and  Lacedaemonians,       i.  63,  64 
Pb^fidans^  piMiilhcd  at  Rome  i^t  their  negligence,  ii.  378 

/  PUffti^ 
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^Ptoguij  commpn  in  Ej^pt,  i.  34^.    Laws  to  prevent  its  fpread- 

ing,  ibid.    Behaviour  of  the  Turks  in  this  rcfpeft,   ^  ^  ibid. 

Plato :  judgment  of  his  1aws»  i.  50,  and  j;}.    'His  opinion  of 

roufxc  confirmed  by  Ariftotle,  i.  54-     Of  prcfents,  i.  9^.    <if 

the  penality  of  employments,  i.  100.    His  qomplaints  in  re* 

gard  to  trade,  ii.  2.     What  he  fays  of  trading  towns,  ii.  l^ 

PUbttans  :  they  were. made  capable  of , being  raifefi  to  public 

offices  at  Rome,  i.  14.    And  yet  rarely  chofeo,  ibtd.  and 

174.     At  what'  time  they  obtained  th^  privilege  of  judging 

the  patricians,  i»  249.   ^How  they  made, themfelv,es  mafters 

of  the  luffrages,  ,  L  248,  2^ 

Plibi/nta;  WMC  they  were,  ^^  ' 'i.  ^52 

Plutarch :  his  opinioain  regard  to.muiicy  ii^  54*   What  he  fays 

of  the  Tbebans,  L  5:7 

Potts  fatirical,  .punifiied  with  death  by  the  decemvirs,     i.  t2i8 

Poland:  judgment  of  its  government,  UM.     View  pr  end  of 

its  laws,  i.  221.     Its  riches  and  commerce,  ii.  22 

PolUt :  its  regulations  diftiufl  from  the  civil  laws,  i.  220.  The 

defign.ofit,  iSid*^ 

Politene/s  necelTary  in  our  behaviour,  i.  44.    From  whence  it  is 

derived,  ibid.     When  it  is  moil  generally  to  be  found,  ibid. 

I c  is  as  pleafing  to  (bofe  by  whoQi,  as  to  dioie. towards  whom, 

it  is  pra^lifed,  ibid» 

Poli/iial\3iw,  its, definition,  i.y.   State,  what  it  is,  i.  $.  .Power, 

what  it  comprehends,  ibid.    Body,  ^epofitary  pf  ^he  laws  in  a 

monarchy,  i.  2^.    Lawa,  diftinA  from  the  civil  laws  and  the 

laws  of  nation^,  .   '  ii.  246 

Pdygamy  i  ii%  relation  to  the  climate,   i.  371.     Pc^afipn  of 

luxury,  i*  37X*     Whether  it  is  ufefnl  tp  mankihcf,   i.  375. 

Bad  (^g^  of  polygamy,  ihid.f^/e^.    When  once  e^ablilhe4 

in  a  country,  it  ought  not  to  be  abbliflied  without,  fome 

precautions,  ii,  231 

Pontificate^  dilliaft  froffi  t^e  empire,  ii.  jo8 

i'criy.forbidden  in  certain  countries,  nfed  in  others,      ii.  195 

.Port^  free  :  i^ifeful  in  an  oeconomical  commerce,  ii.  i^ 

Pfirt{e^sord6}^ntso£woincn,  differentih  different  governments, 

Pirtuguffit :  they  difcover  the  moft  fouthcrn  poiol;  of  Atifica^'ii. 

^h6.    Their  trade  to  the  Eail- Indies,  ibid.    They  meet  xhe 

Spaniards,  ii,  77 

P(Wirty  of  the  people,.  ii'.3»  4.  How  jpapy  fofts  there  are,  ibid. 
■Effeds  of  each,  ibid.  Of  the  fubjefls,  vyhpther  it  contributes 
to  render  families inore  numerous,  ii.  140.  Ii)  what  it  con* 
fifts,  .  .  ,  iJ*  ^* 

Power  different  in  a  df  fpuotic  prince  and  a  nionarch*  i.  40*   Has 

need  of  being  cHeclced,  i,  220.    .Thr;ee  for^s  of  power  in  a 

ilate,  i.  22 1.    Whether  they  oqght  to  He'  united  in  the  fame 

petfonoi^ihe  fameb^dv,  i«22  2.  Efeaj^  this  union,  i- 2%in 
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EffeA  of  their  diTunion,  S.  234,  23^.  To  vi*hom  tbeyoaght 
to  be  intruded,  ii.  227,  ^ /eq.  How  diftributed  in  England, 
i.  221,  l^  fef.  How  in  the  Roman  reppblic,  i.  247,  and  261. 
ip  the  Roman  province,  i.  2649  ^ /•q- 

/'aiv/r  of  i^efolving  and  reje£ling,  what  is  nnderftood  by  it,  i.  228. 
In  whbfe  hands  it  ought  to  be  lodged,  ibid.  ^ /^q*     Its  uie. 

Hid'  and  233 

Powtr  of  redemption  :  dangerous  in  an  ariftocracy,  i.  77.  Ufe- 
ful  in  monarchies,  i.  78;    At  what  time  it  could  take  place, 

Pr^/^/;  they  devlfe  new  forms  of  anions,   i   iii.     They  fuc- 

ceed  the  confuls  as  judges,  i.  255.    How  they  adminiftered 

judice,  '-.256 

Pncepts:   what  is  under(ioo<j  by  them,  ii.  464.     Th'eir  ufe, 

ibid.    By  whom  aboliihed,  ii»  465.  -  Abufe  made  of  them, 

ii.  506,  ^  feq* 
Pr/f///i  of  religion,  diftinfl  from  counfels,  ii.   178 

Pr^rff^a/zw/ of  the  nobility,  whether  it  is  proper  they  fhoidd  be 
communicated  to  the  common  people,  i.  78 

Pnfents :  ufed  in  defpotic  governments,  i.,94«  95.  Odious  in 
monarchies  and  republics,  i.  95.  Law  of  the  Romans  upon 
this  fubjeft,    •  ibid* 

tufumpiion  of  the  law,  ii.  384.     Of  the  judges,  ibid> 

Price  of  things  :  how  it  may  be  fixed,  ii.  95 

Pride^  is  the  caufe  of  our  politcnefs,  i.  44.     Of  courtiers,  its 
caufe,  and  different  degrees,  i.  44,  45.    Dangerous  in  a  go- 
vernment, i.  438 
Priejis,  why  inftitutcd,  ii.  203.     Tl^cir  fun£lions,  ibid.     Se- 
parate from  the  red  of  mankind,  ibid. 
Primoginiture^  fee  ^enioritj. 

Princes^  the  fource  of  all  power  in  a  mornarchy,  i.  22.   In  what 

their  real  power  confifts,  i.  191.    Whether' it  is  proper  for 

them  to  engage  in  commerce,  ii.  17.     Their  authority  in 

fixing  the  value  of  money,  ii.  98.   Their  re fpeflive  fituation, 

^   compared  to  one  another,  .    ii.  246 

Pr/>rf///tf  of  government,  diftinft  from  its  nature,  i.  27.     Of 

democracy,  i.  28.     Of  ariftocracy,  i.   31.     Of  monarchy, 

i.  35.    Of  defpotic  government,  L  38-  Eifedls  refuhing  from 

the  goodnefs  and  corruption  of  the  principles  of  government, 

i.  58,  ^  fiq*    How  they  are  corrupted,  ii.  59,  l^feq..  Means 

of  prefer vipg  them,.        ,         .     .    i.  176,  and  180,  ^ M* 

Prifoners  :  (a  defpoti^  prince)  lofes  all  his  authority,  i.  84 

Pr/w/V^^/,  neceffary  in  monarcjbies,  i-  105.     Exclufive,  are  not 

always  proper  m  trade,  ii,   n,  18 

Pro///^  of  the  Roman  people,    .  i.  120 

Pnceei^ings  at  law  formerly  public^  ii.  339,  340.     How  they 

became  fecret,  /(J;V.    Epdcha  of  this  change,  ii.  34® 

Froctj$, 
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I  Procefs  between  the  Portuguefe  and  Spaniard^y  on  what  occafion, 

X  "•77-     By  whom  adjudged,  ibid. 

{  Pr0/>^9ir/ ;  each  has  its  particular  loty  i*  325.     Whether  it  is 

proper  that  every  fon  ihould  continue  in  the  fame  profeiGon  $i8 


I  his  father,  ii.  1 9. '  Whether  this  will  make  him  fucceed  better 

,  in  it,  ibid. 

,  Proof  negaffve^  in  what  law  admitted,  ii.  291,  l£  ftq*  and  joi. 

j        .   ^      Rejedled  by  the  fpiritual  courts,  ii.  304.     Is  the  occafion  of 
the  cuftom  6f  judicial  combats,  ii.  294,  and  304.    InfofEci" 
.  ency  of  this  proof,  ii.  300,  W^f.. 

•    Propagaticn  of  mankind  :  how  it  may  be  encouraged  by  legifla- 
tors,  ii.  144.  Of  religion  ;  obftacles  it  may  meet  with,  ii.  216 
Profcriptions^  I.  29O 

Pro/ecutoff  public,  unknown  to  the  ancients,  ii.  343,   ^  feq* 
His  fund^ion,  ibid.     At  what  time  this  ofHce  began,  ii.  34^ 
ProftitutioH^  contrary  to  propagation,  ii.  132,  CsTy^f. 

Public  (good)  in  what  cafe  it  ought  to  take  place  of  that  of  the 
individual,  ii.'  240 

Punijhmtnts^:  their  difference  in  regard  to  the  nobleman  and  the 
peafant,  i.  120.  Jn  i^rhat  cafe  abolifhed  at  Roifie,  ibid,  zitd> 
129.  ExcelSve,  their  imperfedion,  i.  124.  They  are  con- 
ncifted  with  the  nature  of  the  government,  i.  127.  Divided 
into  three  claffcs,  i:  1 29.  Their  nature  ought  to  be  propor- 
tipned  to  that  of  the  crimes,  i.  130,  ^  fiq*  and  270.  Pecu- 
niary, i.  133.  Corporal,  i^jV.  Agaiijft  the  incontinency  of 
women,  i.  154.  Of  death;  why  lawful,  i.  349.  Againft 
celibacy,  ii.  154.  Againft  unlawful  marriages,  ii.  157.  Differ- 
ent againft  falfe  witneffes,  ii.  373-  Rcafon  of  this  difference, 
ibtd,  ^ /e<f,  Condufl  of  legiflators  in  refpedt  to  puniftiment, 
i.  118.  Too  frequent  are  the  forerunners  of  revolutions  in 
China^  ibid.  Jn  what  countries  punilhments  ought  to  be  more 
or  lefs  fevcre,  i.  1 18,  119.  Abufe  that  may  be  made  of  them, 
i.  122,  1^23.  Ofbreakingon  the  wheel,  why  invented,  i.  12  2. 
Whether  it  has  the  dcfircd  effe^,  ibid.  Whether  they  ought 
to  be  the  fafne  for  thofe  who  only  rob,  and  thofe  who  add  mur- 
der to  robbery,  i.  132.     Their  effects,  i.  447,  448 

<^  - 

^eftions  in  regard  to  the  relation  of  laws  to  the  principle  of  go- 
vernment, i,  97.  Solution  ^of  thefe  queftions,  ibid,  ^  fiq. 
Perpetual,  what  they  were,  i.  152,  and  259,  260.  Effed  of 
their  eftablifliment,  in  regard  to  the  domeftic  tribunal,  i.  152* 
Of  fafl,  by  whom  determined  at  Rome,  i.  256.  Of  rght, 
by  whom  judged,  ^  .  ibid. 

^ifiorsf  chofen  at  Rome  to  adminifter  juftice,  i.  239.  What 
ihare  the  fenate  had  in  the  nomination  of  the  queitors,  ibid. 
Of  parricide,  ibid. 

o  o  4  r: 


I    N    D    E    It 

^irrl  or  torture  orcriminiils;  whiihiTitU^hf^o'tityhiiSKiif,  U 

^    132.     Thispra^ice  rcjcflcd  In  Enefand,     {M/kn^  ii.^j^j 

fitg»/a :  how  long  the  ipagiilrate$  of  this  city  contioue<f  in  iheir 

.,  ^>mce,  1/2  b,  7\    , 

flMlluy  in  the  mouth  of  a  faionarch  is  often  attended  with'ba<f 

^   ,cp;pieqiieDCes»  ^  '  ^  i.  300 

^imjipx  whether  there  is  a  primitive  ohc,  i.  2.     Of  laws;  of 

J    what)un~d  it  ought  to  be,  ^  ^      11.  3S2,  C^  /e^. 

^rcails  to  the  fuccei^on,  iiifiitated  by  the  Salic  taw,  i.  434.  ^/'f* 

fticeivirs  pjiu^(hed  in  the  fame  nianner  as  the  thief,  ii.  374,  tf 

/if*    Whi^ther  this  law  is  juft.  ii.  375 

"J^*f««f///ifl//Weffabli(hed  by  religion,  '       ii.  187 

J^edtmftion l^yAiX,  of)  how  ei^abliihed,  ii.  528 

J^^ailawi  atKoine,  whether  they  we're  proper  ftr'ffie  Republic, 

,    i.  121.     Why  preferved  by  the  decemvirs,  ibid, 

J^i^iftirSf  public;  their  original,  ii.  345.     Caljed  tf/m,  ii.  353 

ftilations  :  laws  are  gelations  derived  from  the  nat'ore  of 'thinj>5, 

1. 1.  That.of  God  tQ  the  ubiverfe,  i.  2.     Of  his  laws  to  his 

"wifdom  ai>d  power^  ibid.     Of  juftice,  antecedent  to  the  laws 

^,    by  which  they  ^p  ^ (la blilhed,  i.  3 

fttliijon  (laws  of)  rjemihd'man  of  his  duty  to  God,  i.  4.    (Force 

ori  in  a  |:)efpotic  government,  i.'24»  259  40.  ai)d^6.  '  Caafe 

» of  this  forice,  ibid,    'What  primes  aUack'  it  d ire^lly, '  i .  * 2  7 1 , 

Its  influence  pn  the  propagation  of  the  huntan  ipecies^  ii.  i6o« 

>^nd  on  government  in  general,  ii    173.     Falfe  religions; 

\yhich  ofthcp  may  be  reckoned  the  heft,  ii.  17 1.    ChiiAian, 

ivHat  ibrt  of  government  is  cnoft  agreeable  tp  it,  ii.  174.    Ad- 

^.yantage  it  hasove^  al]  others,  even  in  regard  to  this  lifc^'ibid* 

Jii  particular  Over  the  Mahometan  religion,  ibid.  Proteftant, 

what  government  it  is  moft  agreeable  to,  li.  1^6.  'Why  it  is 

^pibre  ipread  in  the  North,  ij.  77.     Of  Calvin,  ibid.     Of 

huther  ^ib/d.  Of  the  Tartars  under  Jenghiz  Khan,  ii^  184.  Of 

'  the  ille  of  £ormo(li,  f  ^/V.  Of  the  Indians*  ii.'iS5.  A^ah6aictaQ 

agreeable  to  defpbtic  government,  M'  174*     Falfe  ones,  are 

fometimes  corred/cd   by  the  civil  laws,  ii.  186.     (Laws  of) 

bow  they  have  the  efFed  of  civil  laws,  ii.  j83.     What  they 

pughjt  to  infprre,'  ii.  192.     (J^ocal  liws  of)  ii.  19^.    (Tranf- 

plantipg  of  a)  fi^om  bhc  country  to  another,  ii.  195.   'Mo- 

."lives  of  attachment  to  different /eligionS,  ji.  197.  (Tole;iitioi| 

of)  ii.  208.     Cummanded  in  certain  nation^,  li^  2^1 6.  (Lawf 

of)  fubordinace  to  the  laws  0/ nature,  ii.  227.  Whether  they 

fan  tegulate  the  ^ivi]  law,  ii.  ?29*     its  influence  bn  mar- 

V    "ak«.  ii.'  2j2.  fcfy^f. 

Jlfmctijrfatces^  vhetber'they  ^re  permitted  in  adeQ)0tic  govcrn- 

*  i&cat,  i.  39.     Their  ufe  in  monnrchies,  i.  ^o 

ReMftMfiatiim 


I   Kr   D   £   X. 

'ftenuncidtion'oiihcCtitcetRdh  td  fte  ^i^iVo,  !i.  i^g,  ^59 

JUifn/in/atives  cMcn  by  i1ie'pt6p\Cj  i.  2i6.  f  Of  !K%at  i«a(fon» 
iW.  Advantage  accruing  ffomttifence.  «^/V.  jWhcthcr  they 
ought  to  be  accountable  to  their  cofttf^itucnts,  i.  2^7.  What 
they  oaght'tbbc  cTidfettTdr,       '  1«  ^30 

"JtipMic^  is  divided  into  ^riftocracy  and  demoeracyt  i*  ii*  12* 
D(efinilion  of  each  ofthcfe  govef  nitteriCs,  ihtJ.  How  it  be. 
/cdmes  a  monarchy,  i.  19.  If  a  fmallone,  whether  itxan 
often  change  its  magibrates,  v  20,  ii.  Tlie  negle^l  of  its 
laws  Is  a  mark  of  imminent  deftrta^ioii;  u  ^9.  Whether  the 
people  in  a  republic  are  always  virtuoos,  i.^K  How  it  it 
coh-npteidy  i.  165.  Means  of  remedying  its  corri|ptioo»  i. 
173.  Its  didinAive. properties,  i.  ^77.  Whether  it  be  to 
her  advarttalge  to  enlargehdr  territory,  ibti.  Whether  Ihe  cam 
preferve  her  conqu^fts,  i.  264.  Ti-ading,  an 'excellent  law 
for  her,  i.  $7.  Of  Greeec,*h(JwmaTiyfbftsihetie  were, /*/i/. 
"Spirit  of  thofc  republics,  i.  175.  Why  they 'llourifhed  fo 
longi  i.  iS6.  Confederate;  what  is  meant  by  it,  i  185 
Ad  vantages  'arifi;ng  fr6m  it,  ihiJ,  Whether  dnr  6f '  the'  Con<» 
f^cderate  liates  can  Concludcan  alliance  without  the  confettt  of 
the  others,  i.  188.  Whether  it  Cdn  make  a  cooqueft  over 
another,  i.  ^02.  Aiiclen^  r^ppj^blics^  a  g^^t  fault  they  were 
Tubjeato,  i.'226,  227 

^Jttpudiatton  (ri^ht  6f)  gfaoted  to'ifi^  aiid  not  to  women,  i. 
384.  Injuftiee  6f  this  ihequalify,  ?£A/.  Common  at  Athens 
between  manand  wife,  i.  3^6^  fn  What  cafe  it  cannm  take 
place,  i.  ^85.  When  the'RdWads  made  ufe  6f  it,  i.  387. 
For  what  Caufe  the  Wperor9>^erld1  tt^d  women  to  life  this 
,    privilege,  >         i.  455 

'Jiifcripts  of  the  Roman  e'm|>ei'Ors,  -  li.  .370.  Fault  found  with 
them,  ibU.  'Refufe4by  fbmeprifiCes>  ibtd.  Abolilhed'and 
re-eftabli(hed,  f^/V. 

'  Jtftaliatiitn,  (punfftment  oT)  In  What  Coototries  itis  moft  nfed, 
i.  1 34.  Lin^'itatioDs  made  thtnrdn'by'  the  1^  6f  the  twelve 
tables,  Uiil. 

'ftttwa/ifrg  6f  confpif acies,  in  wh^f  c^e'  ttec^fifiiry,  u  l83.  The 
crime  of  not  reveatidg  punched  in  Jdpan,  i.   289 

/^^•t/^w^^  forbidden  after  faCisfidtlon  received,     *  'ii.  430 

fitHjinues  of  the  ftatc,  how  they  ought  to  be  fij^id,  i.  305 

^Re'volutionofz^skttj  howit  happens,  i.  69.  '  Whether  it  is  ai* 
•w^ysatteifdtfdyithwar,  i.  82.  •"Rcft6l'cthc.law&totheii*due 

vigour^ ,         *        .  i.  247 

'l^ewardt  fixct^^t,  wartc  6f  the  decline  of  liates,' 1.  ,96,  97, 

Judgment  of  thofe  which  were  gr2ntedbycertainemperof«,VAiV» 

^Jthodes^i  tiid  or  view  bf  Its  laws,  f.  22I 

*RiC€  employs  a  great  nilnhber  <^f  men,  n.  142. 

Richdieu^  (cardinal)'  his  Oplhfort'cdncerningthe'thoicc  6f  t^fni^ 

^ers,  i.  34, 3 J.  Infinuatesdefpotic government,!.  i6\  and 82 

*  Richtti 


INDEX. 

JUchj ;  whether  they  are  always  the  caafe  of  the  corruption  of 

mtoners,  i.  66,  67.     In  what  cafe  this  happens,  i^zii.     Of 

.     the  Roman  people,  K  74.     Towbatafe they  were  applied  in 

the  Greek  republics,  i. '141.  OFa  date,  their  efFed  and  canfe, 

i«  3069  367.  andii.   28.     Of  woman  the  caufe  of  luxary, 

ii.  267 

Ripuarian  Franks  :  their  law  different  *from  that  of  the  Salian 

#  Franks,  '  ...  "•  ^9* 

Roh^rj :  how  puniflied  at  Rome  in  freemen,  ii.  374,  ^75.   And 

in  (laves,  ii.  37s*     Open,  piiniihed  differently  from  the  pii- 

'      vate,  ii.  375*  (i/^i*     Reafon  and  origin  of  this  proceeding 

ii.  376,  (^y^g. 
Rohe.    SeeG«w«. 

Romamst  how  divided  by  Servius  TuHius,  i.  14.  How  they 
fecure  their  liberty,  i,  240.  They  lofe  their  liberty  under 
the  decemvirs,  i.  250.  How  they  recover  it,  i.  251.  Parti- 
calar  caaies  that  procured  and  ascertained  their  liberty,  L 
294,  295.  They  retire  to  the  JanicUlum,  and  upon  what 
occ^fipn,  i.  295.  Their  laws  in  regard  to  divorce,  i.  ^^6. 
Force  of  an  oath  among  thefe  people,  i.  174.  Their  genius 
with  refped  to  maritime  affairs,  ii.  62.  With  reiped  to  com* 
merce,  ii.  63.  Motives  of  their  wars  againft  the  Carthaginians 
ii.  63.  Their  political  conilitution  contrary  to  comniercc, 
ii.  64.  Extent  of  their  empire,  ii.  65.  They  avoid  trad- 
ing with' Barbarians,  ihid.  Their  internal  and  external  com- 
merce, ii.  66,  y  feqy  Their  proceedings  with  refpeft  10 
'         '  /    money,  ii.  no.     In  what  circumflances  they  changed  the 

value  of  their  fpecie,  ii.  112.  Their  laws  on  ufury  and  lend- 
ing at  intereff,  11.  123,  ^  feq.  State  and  number  of  the 
feveral  nations  before  they  were  conquered,  ii.  147.  £ffe£is 
of  their  conquering  the  univerfe,  ii.  148.  Their  laws  to  pro« 
,  mote  the  propagation  of  the  human  fpecies,  ibid*  Their 
deftrudion  plunges  the  univerfe  once  more  into  barbarifm,  ii. 
163.  Their  laws  on  fucceflions,  ii.  253.  From  whence  they 
are  derived,  ibid,  ^fiq*  They  fhew  themfelves  wifer  than 
the  Greeks  in  the  punifhment  of  tyrants,  i.  290.  How  they 
put  8  Hop  to  the  devaflations  of  the  Barbarians,  ii.  253. 
their  iituation  under  the  Franks,  ^  ^    ii.  399 

Romt  ;  the  number  of  cjtizens  that  compofed  its  meetings,  was 
not  fixed ;  inconveniency  which  thence  arofe,  i.  1 2.     Was  at 
firila  friendof  ariftocracy,  i,   19.     How  judgment  was  pro- 
^  nounced  in  this  city  in  criminal  matter^,  i.  1  lO.     View  of  its 

•^^  ^vernment,  i.  220.    Its  Hate  under  the  kings,  u  242,  ^  Jiq* 

And  after  their  expullion,  i.  24^ 

I  Rtmulus ;  his  laws  in  regard  to  the  expofing  of  children,  ii.  i6z 

A  Rults  by  which  the  world  is  governed,  i.  2.     What  thefe  are, 

■ ,  iUdm    General  in  regard  to  commerce,  ii.  5 

'  s. 


INDEX. 
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Sacred  (laws)  allowed  the  plebeians  the  privilege  of  choofiog 
tribunes,  ^  ^  i.  257 

Sacriliges^  fimple»  panifbments  eflablifhed  againft  them,'  i.  271. 
Secret,  whether  they  ought  to  be  puniihed^  ihi^l.  Ba^  appli- 
cation of  the  name  of  facrilege,  i.  270 

Salic  lands  :  what  is  underflood  by  them,  i.  4179  l^/eq.  Whe* 
ther  they  are  the  fame  things  as  fiefs,  i.  422 

Salic  laws  :  explication  of  apalageof  thefe  laws,  i.  416,  l^/tq* 

At  what  time  they  were  compiled,  ii.  269.    Changes  they  re- 

.  ceived,  ibid,  ^  feq.    Difference  between  them  and  the  laws  of 

the  Vifigoths,  iic.  ii.  274.   Whether  they  were  cftabliihed  ia 

Burgundy  and  among  the  Goths,  ii*  279,  ^  fiq* 

Salt:  trade  with  it  in  Africa.  ii*  8S 

SamniUf :  how  they  jnade  fo  long  a  (land  againft  the  Romans,  i. 
50.  Their  origin,  i.  158.  A  coftom  of  theirs  with  regard 
to  marriage,   •  /^/V« 

Saracttts  invade  Gaul,  ii.  283 

Sardinia  (king  uf)  his  behaviour  to  thofe  who  refufed  to  accept 

.   ot  public  employments,  i.  97 

Sardinia  ifiand  :  its  ancient  date,  i.  403.  And  under  the  Car* 
thaginians,  ihid. 

Satisfa£fioMs  ordained  by  the  laws  of  the  Barbarians,  ii.  426,  ^ 
fiq*  Laws  againd  thofe  who  refufe  to,  give  or  to  accept  of  fa« 
tisfadtion,  ii.  429,  430.     ^ec^Comfefition. 

Savages  extremely  timid,  '  ^*  S 

Saxons :  their  laws  in  regard  to  the  fatisfadton  for  injuries,  ii.  91* 
Laws  given  them  by  Charlemain,  ii.  270.    Their  character, 

ii.  272 

Scarcity  relative  of  gold  and  filver,  ii*  98.  Bffed  of  this  fear- 
city,  ii.  98,  99.     Real,  ii.  98 

School  of  honour,  where  it  is,  i.  42 

Sta,  Ca/pian  ;  what  the  ancients  thought  of  it,  ii.  46.  Red, 
what  people  traded  there,  ii.  32.  Indian,  when  difcovered, 
ii.  32.     beleucidian,  ii.  45.     Of  Aotiochus,  ibsdm 

ISecurity  of  the  fubjedl ;  on  what  laws  it  depends,  i«  269.  Crimes 
that  diAurb  it,  how  puniihed,  ^      .     i.  271 

Seizing  of  the  perfons  of  merchants ;  law  of  Solon  upon  this 
fubjeA,  ii.  14.  Whether  this  be  a  good  law,  ibid.  In  what 
cafe  it  is  right,  ^*  *S 

^eleucus  Nicator :  what  projedl  he  formed:  this  proje£l examined, 

ii.  30 

Semiramis ;  conclufion  which  may  be  drawn  from  her  immenfe 
treafures,  ii.  28 

Senate :  neceflary  in  a  democracy,  i.  13.  Whether  it  is  proper 
that  they  (hould  have  thf  power  to  enadt  laws,  i.  17.     Of 

,  Romet 


INDEX. 

Rome,  how  their  decrees  had  the'force  of  a  perpetnal  law,  L 
II.     Their  aothority  under -the  kings,  >•  243-     And  after 

,  their  expnifion,  i.  356.  Of  Athens,  diftind  from  the  Areo- 
pagus, 1.69.   'Of  3yiACo(e,  i.  163 

SifnU99j  ;  whether  they  ought  to  have  a  right  of  replacing  the 
•deHcieatintBlbors  of  theltaaie,  i.  19.  Whether  tbey, ought 
:to;be>for  life,  i.  70 

itt^rity  or  primogeniture  (right  of)  oaghtnot  to  take  place  in 
^Miariftoccacy,;  1.-77.  How  it  was  eftabliflied  among  the 
•Hraaks,  ii.  526 

StMfia  (doable)  of-the  vaf&ls  to  tlieircouats,  ii.  ^ 2j 

Stf^itudt*     See  Slavery, 

SirvituJn;  they-were  common  in  France,  ii.  400,  &/fp 

Sir<9ius  TM^ts  2  dlYtfioo  he  made  ai  t4ie  Reman  people^  i.  14. 
•  He-aUers>  the  conftitution  of ^Rome,  i.   244 

^rf  (the  difference  of)  invites  mankind  ^oa^Siciale,  L6.  Their 
inequality  relative- to  climates,  i.   ^70 

^i^flit  ;•  its' effeft  upon- mankiod,  i.  127,  and  13  j 

ihifwrttkzTiA  efcheatage  (the  right  of)  how  eftablilhed,  ii.  71 

Shipt.    See  Feffih. 

Sm^»1  4vhatiMCianiti  iahabitaiip  ^v^ef  the  fopreme  good, 

>•  33$ 
5^r  (grand.)    See  ^at^^f . 

£»al/ff^fund,  ii.    11^9 

^xt9»'^§i9t«  r  whether  he-did  right  in  reviving  the  public  ac- 

oofai^  of ^d«kery,  i.    i^z 

Slavery  ;  hoifir  ma»y  forts  there  are,  i.  356.   •  Civil,  what  it  is, 

i.  347.     Under,  what  government  it  is  moH  tolerable,  ihiJm 

Contrary  both  to  the  civil  law  and  that  of  nature,   i.    350. 

:(Ilight'Of)itsorigin,  i.  348,  (^>^.-aod  353.    Folicicaf,  its 

,  tnfiaence  on  civil  flavery,  i.  353.     Ufeleis  smongft  us,  and 

./why,.i.w355y  Wyi^.     (Al>ofeot)i.  257.     Of  the  Helotes, 

>  1.356.     Why  natural  to  iouthernt  nations,  i.  390,  391,  and 

.ii.  26.    Domeilic,  in  whatitoonfiils,  i.  370.    Of  women,  i« 

conneded  witli  defpotic  government,  i.  378.     Why,  Hi  J.  ^ 

fiq.    Of  Aiia,  compared  with  the  Itbeny  of  Europe,  i.  598, 

^i^feq,    Caafeofboth,  t6id» 

it/a'v/i;^4whether  ibere-are  any  by  nature,  i.  354.    Whether 

there  is  any  ope  virtue  belonging  to  them,  1.  47,  and  347. 

:  Great  number  of  them :dangerous,  i.  356,  and  3  5.     'Tbt; 

iarming.of  flavesin.  what  cafe  dangerous,  i.JSQ-     P|g^^ 

laws  deprive  them  of  the  privilege  of  natural  drjfep4^«  il-'^iip* 

>Ptiniibed  byt^e  Aoman  Jaws  forihe^  m order  of  c&eir  lOftfter, 

Ao'  they  had  no  coiicern  in  it,  u  362.    Freed,  in  order  to  ac* 

.  jcofe'.theirvmafterf  i.  287,  ^  /eq.    They  could  not  be  wit- 

•eifes,  i.  287.     Effedls  of  the  lenity  of  their  mafters  towards 

them,  !• .  36 1 .    What  wai  the  caufe  of  thd  war  of  the  Saves, 

i.  263 
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^Ww'^^  of  execution,  v/hennCeMp.  h  8o».in<l  iti 

Smugglfngi  what  renders  it  com moQy  K  31-2.     I^uni(liments-a« 

gainft  it,  why  fo  rigorous,  ibid.    -How  and  why  puniihed  in 

Japan,  .      .  ^     .  ^  *•    3^4 

fcc/^i'j^  J  h'ow  men  arc  inclined  to  Kvc  in  focicty ,  i.  6.  EiFe^  c» 
fociety,  eftabliihed  amongft  men,  i.  7.  The  policical  law^ 
cilabliQied  in  every  fociety,  ibid.  Among^favages,  i.  408,  l^ 
frq.     Among  Barbarians,     .  1%  40^ 

ioil ;  its  tnHuencc  on  laws,  i.   400 

JSoUiersi  bad  the  privileges  of  married  men  at  Kome,  ii.   r58^ 
Solomon  ;  wh^c  fort  of  people  he  employed  in  navigation,  ii.  32 
How  long  bis  fleets  were  upon  thch-  voyage,  ii.  33 

Soloft  $  diviiiorf  he  made  of  the  people  of  Athens,  i.  i^i  His> 
reffulatioQs  for  the  election  of  the  magiftrates  of  Athens,  i.  i6» 
His  laws  on  teffaments,  i.  62.  On  idlenefsy  r.  68.  On  thofe 
who  efpoufed  neither  fide  in  public  infurreftio'ns,  ii.  367. 
Refledion  on  the  latter,  i^V.  His  judgment  of  his  owm 
laws,  /  i  4(:l 

Sopil  of  Perfia,  dethroned  in  our  days,  why,  u  40 

So<vireigKy  in  what  government  he  may  be  a  judge,  i.  i»i.  ^/ef* 
lijul ;  its  imofortality,  by  whom  denied  and  defended,  iu  189. 
How  far  propagated  among  certain  people*  ii.  1909  191 4 
Confeqasnce  that  h^s  been  drawn  from  it,  ii.  180,  190 
"  South  (people  of  the)  compared  to  tfrofe  of  the  Norths  %•  xi^, 
k3  feq.  How  they  are  aifedcd  by  love,  !•  329>  ^  fiq*  Con- 
tradidion^  in  their  charadler,  i.  331 

tpai'i  (old)  opinion  of  the  ancients conGcrning  itsriches^  ii.  57^ 
What  we  are  to  think  thereof*  ibid.  Its  fiiv^r  mines,  the  pro- 
fits  arifing  from  them,  ibid,  HerconqjielEs  in  America,  ii.  77. 
What  file  did  to  prefervc  them,  j.  lifo.  Whether  her  don-; 
^uefts  have  increafed  her  ^ower,  ii.  81,  l^  feq.  Her  trada 
to  the  Weft- Indies,  xi.  80.  She  attempted  to  e(labui&  arbi-i 
trary  power  in  Flanders,  but  mifcarried,  i.  i8o«  Alawpub*i 
lifhed  in  Spain  in  1740.     Judgment  of  thls^Iav^,  ii.  14* 

Sfaniards ;  their devadattons  in  America,  f.  ;i.  Tlieir  eharafle  f 
andhonefty,  i.  440.  Their  eonduflt  toward  the  Mexican* t 
and  the  Indians,  i.  2lO(,  and  ii.  \yj 

*  spartan     See  Lactdamonians* 
ifiQackif  public :  the  ihlluence  they  had  on  the  Roman  people', 

i.  251 

SpiicbiSy  indifcrceti  pUBiihed  as  high-treafbn,  h  283.  Behavioujr 

of  fome  emperors  upon  this  fubjed,  i.   284 

Spin  :  Whether  they  are  ne^cflary  in  a  monarchy,  L  296,  29  7 

£'//>//«  general,  of  a  nation,  what  it  is,  i«  116,    i  {7.    How  it 

ought  to  be  refpeded,  «»  itj.     Of  commerce^  its  effjd  upo  k 

mankind,  i.  2.  -Ofthelaw»  of  Japan,  i.   125.     OftheKor 

man  ienate,  i.   127.    Oidq^zWty^  contrary  to  thefpiiit  of 

extreme  tquality,  1.  j6j.    la  what  they  both  coufil^    ibi  1 
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Stateif  marks  of  their  profperity,  ii.  90.  They  may  alter,  and 
how  many  ways,  i.  246.     They  have  each  a  pkrciculat  view. 

Sterility  of  lands,  its  effeds,  i.  403 

Stick.     See  BaJJon. 

^/0/V/ .'  praife  of  this  fed,  ii.    180 

Strah  t  what  he  fays  in  regard  to  the  marriages  between  brotyier 
and  Siller  at  Sparta,  i.  64 

SufjeSst  are  inclined  to  love  their  prince,  L    297 

^»^0r^iff^2/i0ff  of  young  people  to  old  men,  ufcful  for  the  pre- 
fervation  of  morals,  1.  70.  Of  citizens  to  magiftrates,  gives 
force  to  the  laws,  ibid.     Of  children  to  their  parents,    i.  71 

Subjidis.    See  Taxes. 

SubflitAtiottt  dangerous  in  an  ariilocracy,  i.  yy.  Its  influence oi 
<;ommerce,  i.  78.  Vulgar,  i.  4^4.  Pupillary,  i6l^/.  In  ufe 
among  the  Romans,  ii.   371 

Subtility  %  a  fault  to  be  avoided  in  the  compofing  of  law^s,  ii.  382 

'Siicceffion  to  the  empire,  whether  it  is  fixed  in  a  defpotic  govern- 
ment, i.  88.  Judgment  of  the  condufl  which  a  prince,  who 
fucceeds  to  the  crown  in  a  defpotic  country,  obferves  towads 
his  brothers,  i.  80.  Which  is  the  beft  order  of  fucceffion,  i. 
88,  ^  feq.  Order  of  fuccefllon  in  monarchies,  ii.  242.  On 
what  law  it  is  founded,  ii.  ^43*  Whether  it  may  fbmetima 
be  changed,  ii.  248,  249.  To  the  crown  of  France,  confined 
to  the  male  line  by  the  Salic  law,  i.  422,  423.  To  fiefs,  how 
regulated,  ii.  518,  ^^^ 

Suffrages  ;  two  ways  of  giving  them,  i.  15.  Whether  th^ 
ought  to  be  public  or  fecret,  i  i6.  How  thofe  of  the  nobi- 
lity and  thefenators  ought  to  be  given,  i.  17.  Given  for 
money,  i.   16: 

tSuidde ;  how  punifhed  among  the  Greeks  and  Romans,  ii.  372. 

Motive  of  both,  ibid,  t^jeq.    Common  under  the  firft  Romai 

'  emperors,  ii.  349.     LawiS  againU  fuicide,  i.  357.     Freqaenc 

in  England,  ^  i.  341,  ^>?. 

Sulian^  or  grand  fignor,  whether  he  is  obliged  to  keep  his  word, 
i.  40.  His  right  of  three  ^rrffff/.  on  the  value  of  inheritances, 
i.  87.     Reflexion  on  the  cruel  juftice  of  fome  Sultans,  i.   119 

Summons  pir/onal  of  fhe  lord  before  the/overeign,  when  it  took 
place,  ii.  338.     When  it  ceafed,  tbii. 

Sumptuary  (laws)  :  in.  democracies  put  a  flop  to  luxury,  i.  139. 
In  ariftocracies,  i.  141.  In  monarchies,  i.  142.  In  what 
cafe  they  were  ufelefs,  i.  142,  ^  Jeq.  OfArragon,  i,  144. 
Of  Sweden,   ibid.    Of  the  Romans,  i.    156 

Superftttion :  its  power,  i.  412 

Sjflla  ;  judgment  of  his  laws,  i.  28,  ^y<f. 

Syracuje  I  its  misfortune,  i.  163,  ^fiq*  Caufe  of  its  corrcp- 
tioa,  ^  i.  i6f 


Sym 


INDEX. 

Syria  {kings  of)  what  trade  they  choofe,  ii.  45.  Their  cbn- 
du6l  towards  the  Jews  different  from  that  of  Alexander^  i.  21  j 

T. 

Tables  (laws  of  the  twelve)  too  cruel,  i.  1 28,"  ^/eg*  Rega. 
lation  of  thefe  laws  with  regard  to  appeals  to  the  people,  i. 
257.  Whether  they  had  regulated  the  lending  of  money  upon 
intereft,  ii.  12$.  Their  regulations  with  regard  to  debtors 
ii.   367.     With  regard  to  robbers,  ii.  379 

Tacitus ;  his  miilake  m  regard  to  the  lending  of  money  upon 
intereft;    •  •  ii.  1^5 

Tarfuin  the  Proud,  how  he  raifed  himfelf  to  the  throne,  i.  245. 
The  conduA  he  obferved,   and  the  efFe£^  thereof,  .        ^id. 

Tartars  afcend  the  throne  of  China,  i.  215.  Means  they  ufe  to 
prefcrve  ic,  ibid.  ^feq.  £ffe£t  of  their  conqueft  with  regard 
to  themfelves,  i.  395.  And  with  regard  to  the  conquered 
country,  ihid.  (5f/f.  Their  law  of  nacioris,  i.  415.  Changes 
which  their  devaftations  have  caufed  in  Afia,  ii.  29 

Taxt'ifl  order  neceiTary  in  raifiik^  them,  i.  79.  How  they  were 
raifed  at  Rome,  i.  265.  Gteatnefs  of  taxes,  whether  in  itfelf 
good,  i.  306.  On  what  it  depends,  i.  31^3.  Taxes  in 
countries  where  pure  villainage  is  eilablifhed^  i.  307.  Taxes 
in  coilintries  wher^  pure  villainage  is  not  eftablilhed,  i.  309. 
Their  proportion  to  liberty,  i.  315.  And  to  despotic  power 
ibid^  '  In  what  government  they  are  capable, of  increafe,  i. 
317.  Exceffive,  their  original,  i.. 318,  ^y/f*  Their  efFeft 
ibtd.  Exempting  from  taxes,  how  pra^ifed  in  Afia  and 
Europe,  i.  322,  k£  feq^  Whether  the  Barbarians  paid  any 
for  their  lands,  under  the  kings  of  the  Franks,  ii.  404. ^y^^. 
What  taxes  the  barbarians  raifed  upon  the  conquered  people 
11.  408.  Perfonal  tax,  i.  309.  Proportion  to  be  obferved 
therein,  thld.  To  what  government  it  is  mod  agreeable,  i.  ^  1 7, 

.  Taxes  on  merchandifes,  i.  308,  l^  feq.  Method  of  col led- 
ing  them,  i.  310.  l^ /eq.  Proportion  to  be  obferved  therein, 
].  325.  Advantageous  to  the  date,  i.  312,  ^  Jiq^  Taxes 
on  liquors,  differently  raifed  in  different  kingdoms,  i..  3U* 
Taxes  on  civil  contradls^  or  (lamp  duties,  reflexion  on  this 
tax,  i.  3i3«  Danger  there  is  fometimes  in  taxing  the  value 
of  merchandifes,  ii.  96.  Faults  |hat  ought  to  be  avoided  in 
the  raifing  of  taxes  in  an  ariilocracy,  i.  192 

TemptTf  fociable,  its  efFedis,  i.  438 

irfm>/fi  r  their  origiif,  ii.' 200.  Their  effedl  with  regard  to  re- 
ligion, ii.   200,  201 

Tffiamnt  or  will,  forbidden  among  the  primitive  Romans,  ii. 
255.  Afterward^  permitted,  4hid.  With  what  formalities, 
ibid.  Of  the  Roman  foldiers,  ii;  256,  &  ijcq.  To  .what 
pcrfofls  it  was  forbidden,  ii.  257,  tsf/f.    Styl^  ufed  by  the 

Romans 


t  jr  0  i:  X, 

HM,  iM   Iiwh^tfoc,  iu  zfq,    Wkcapcrauocd  amoDg 

the  Athenians,  ii.  256 

fiiiams  :  wliat  thcf  did  to  foften  Ihe  Aannert  of  their  yootJi^ 

i-  57 
fi^bgimu :  thnr  optnioB  coaceniUig  ofuiy  and  comoierc^ 

iu  75 

fhmfhihu  (the  emperor)  ordcrt  a  Ihip  to  be  burnt  that  Bad  hsxs 

laden  with  nerchandiies  for  his  wife»  ii.   17 

nnfhtaftut :  his  opioioa  in  regard  to  nnfic^  i.  54 

fhmghtt:  paniflied  as  ovcrt-aAs,-  i.   aSs 

Y2^in«/oppores  the  reformation  of  laxaty,  1.  14^^  145.      His 

behavioor  in  regard  to  ibme  Homan  laitiet  goiltj  of  adnlo^ 

«    i«  15s-    He  remea  the  domoftic  tribanaly  ikid.    He  ordeif 

fpeoe  to  be  given  out  of  the  tieainfy  to  tlmfe  who  i^mnted  it, 

upon  hindteg  their  iandsy  iL  91.  He  adds  to  the  rig^oor  q( 

the  Papian  law,  ii.   15^ 

Htbi$  impofed  on  fhofe  who  were  fetlrd  of chnrch  lands*  ii.  486^ 

ij/tq.    Theireftabliflunent,  H.  ^87,  ^fiq*  OppoEtioii  they 

met  with,  u.  489*    Their  anoquhj,  ikd.  Their  ^plicsr 

tion,  ii.  49a 

Trmde.  SetCammmrcis 

TrmrnqmUty  of  the  fnbjeft  »  hew  thole  crimes^  whidi  dijbub  it 
onght  to  be  pnnifhedy  i.  27 j 

fVM)/iirr  (the  king^s)  ii.  391 

friml  bf  combat  er  legal  duel  r  by  what  laws  admitted,  ii.  509^ 
Iiserigin,  s^J.  ^  fev  ^^  3<5*  Pacticnlar  laws  npop  the 
Ibbjed,  ii.  f  1 1,  316,  and  ^96.  How  it  gaiped  ground,  ii. 
115.  it  pleafes  dbe  tafte  of  the  nobilitjr,  it.  3.19.  Caofc  of 
abe  diAiie  of  the  Salic  and  Roman  laws,  ii.  27  3.  It»  inAieoce 
^mthejorifprodenQeofthofedays,  ii.  274,  and  281.  for- 
malities ctblenred  therein,  ii.  274,  tf  ^f  •  and  339.  Boimdf 
prefcrrbed  to  this  nfosge,  ii.  283.  In  what  Mt,  they  coold 
not  infift  npon  it,  ii.  284.  At  what  agcf  they  were  allowed  to 
^ht,  ii.  285.  Between  the  party  and  oae  of  the  .witikefics, 
ii.  288.    in  water  manner  it  was  aboliihed,  ii.  332 

^naU  by  boiling-water,  or  ordeal,  admitted  among  the  Salic 
Franks  with  reftridioos,  ii.   311.    In  what  cafe  it  was.aied, 
•ii.  315.    Formalities  obferved  therein,  ii.   314.    Eefle^dons 
on  thefe  trials,  ii.  31^^    Changes  ihey  received,         ii.  320 
trials  ox  proof  by  witnefles,  ii.  361.    How  it  was  leftcaiccd 

/A/V.  See  Judgmf.mts. 
^ribunalf^  oi  courts  of  jndkatnre,  in  wbat^erament  siecefi^ 
i.  115.  Fou  ivdation  of  the  contrail  that  is  generally  t>bferved 
iKtween  the  prince's  Council  and  the  ordinary^ribnnal^,  ihii, 
Is^/tq.  Domefbic,  ttf^d  by  thcRomans^  L  150.  Thei4cfige 
ef  them,  i.  ijo.  Their  founs,  ibid*  .Cailfe  of  their  fop- 
fraffion,  .t.   159 
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9riitttM  o(  the  people^  neceiTary  iia  an  ariilocracy,  i*  /ii^.  Ct 
cero*B  opinion  upon  this  fubjed,  i.  8 1  •  At  what,  ci^e  the^ 
w«re  eftabliflied,  i.   249.     Their  fan6tion$»  i^/V. 

^ribunis  (military)  at  what  time  cftaWifl^edj,  i.  25$ 

TriBuie.     Sec  Taxes. 

TrMps  regular,  whether  it,  U  advauitageoits  to  idaint^in  a 
Aaoding  body  of  thenty        •  1*520 

^r«r^/ eilablifhed  in  religion,  ii«  j86 

Truth  neceiTary  in  converfatios,  i.  43.  .Whether  iat  its  own 
fake,  i}id^ 

Turkij :  whether  it  be  true  that  juftice  is  admjniftered  better  they« 
than  in  other  coantriiss,  ,  i.  107 

•Tttrnaments  :  their  cfFed  with  regard  to  gallantry^  iu  31  ± 

Tutelage,  or  guardianlhip,  in  what  cafe  it  ought  to  be  given  to 
the  mother  of  the  pupii»  i.  j^^^.  In  what  cafe  to  the  ne^c 
heir.  i^id* 

Tyranny  :  the  Romans  get  rid  of  their  tyrants,  without  being 
able  to  ikake  off  the  yoke  of  tyranny^i  i«  29 

Tyrants :  how  they  raife  themfelves  opon  the  ruins  of  a  republic, 
i.  162.     Puni(hed  by  the  Greeks,  i.  290 

T^re,  the  nature  of  its  commerce,  ii.  4^  and  30.  Its  fetxlements 
on  the  coaftsof  the  ocean,  iu  31.  Its  colonies,  iiisi*  Rival 
of  every  trading  nation,  ^i*  J9 


Valerian  (Jaw)  the  M\gyi  of  itj,  i.  120,  Hi,  and  257.  Mifon- 
derftood  in  the  affair  of  Cor  iolan  us,  i.  25?.  Eiftftof  it  with 
regard  to  the  government,  i*  259 

Falette  (duke  of)  judged  by  Lewid  XIII.  i.  1 13 

Falue  reciprocal  of  money,  and  of  the  things  it  figniiles,  ii.  90* 
Double  of  filver,  ii.  98.  Pofuive  and  relative,  ii.  99.  Man- 
ner of  fixing  the  relative  value,  ibid. 

Vanity  ufeful  to  government,  i.  438 

Vajalage,  its  Origin,  ii.  391.  Rear-vailalage,  its  nature  before 
the  fiefs  became  hereditary,  ii,  515,  i^/eq.  What  it  was 
afterwards.  ibid. 

Vaffals,  their  duty  to  their  lords,  ii.  324,  fsT  feq.  What  they 
were  among  the  ancient  Germa^ns^  ii.  392.  Single  combat 
between  a  vafTal  and  his  lord,  ii.  325.  How  they  pleaded 
againil  their  lords,  ii.  330.  Penalty  againil  thofe  who  ap- 
pealed their  lord  wrongfully,  ii.  331.  Of  bifliops,  by  whom 
Jed  into  the  field,  ii.  4^0,  Great  vaffals,  ii.  335.  Riear  vaf- 
fals,  ibid.  At  what  time  they  were  eJicufed  from  going  to  the 
affembly,  ii.  516.  The  kirk's  v^iflals  who  they  were,,ii.  417. 
The  eftates  they  were  impowered  to  pofiefs,  ibid.  Their  mi* 
licary  fervice,  ii  419 

VigttabUs  conform  better  thftn  brutes  to  the  laws  of  nature,  i.  3. 
V  o  L.  II.  ?  p  rsnite. 


INDEX. 

Fimtit  reoubKc,  ftandtlii  need  of  «  pennanent  iiiagiilnicy»  u 
20»  ana  76.  What  kind  of  magiftracy  this  is,  i.  it.  Mo- 
deration preicribed  b^r  the  laws  to  the  nobility  of  this  repnb- 
lic>  i.  141.  Diftribadon  of  the  three  powers  in  this  i^poblic, 
i.  224.    Its  commerce  with  the  Eaft>Indies,  how  it  dropped, 

it-  76. 

yejfels  OT.tbiph  our  manner  of  computing  their  borden^  different 
from  that  of  the  ancients,  ii.  26.  oAhe  Indies  and  the  Red 
iea,  difierent  from  thofe  of  the  Greeks  or  Romans,  ii.  32. 
Bffea  of  this  difference, /^/i/.  ii  feq.  Of  the  Indies,  com- 
pared to  thofe  at  prefent  made  ufe  of,  ii*  33.  Their  roech^- 
nifm  different  according  to  the  different  ports,  ibid.  Calcula- 
tion of  the  lading  of  a  veffel  by  its  largenefs,  ,ii.  5^ 

Fifiatyrirpnt,  enjoy  therighu  of  children,  ii.  158 

ViiSory  5  its  aim,  i.  7 

Fillainsi  their  manner  of  fighting,  ii.  308,  and  313.  Whedier 
they  could  appeal  their  lord's  court  of  falfe  judgment,  ii.  336 
In  what  cafe  they  bad  this  privilege.  ii.  237 

Fillainagei  at  what  time  it  was  eftabliflied,  i.  307.  and  38^. 
Whether  there  was  any  general  regulation  to  efiabliffi  it, 

ii.  194 

Fines  pulled  up  in  Gaul,  ii.  6j.  Replanted,  ibid.  They  em- 
ploy  a  great  many  men,  ii.  142 

Tirtut  is  the  principle  of  a  popular  government,  i.  28.  Waot 
of  virtue  among  the  Romans,  the  caufe  of  their  flavery,  i. 
29.  The  only  fupport  known  by  the  Greek  legiflators,  of  a 
popular  government,  ibid,  Effedl  of  the  want  of  this  virtue, 
1.  30.  Neceffary  in  an  arillocracy,  i.  31,  V /eq.  Whether 
it  IS  the  principle  of  a  monarcbic^tl  government,  i.  33.  What 
virtues  we  are  taught  by  education  in  a  monarchy,  i.  43. 
Whether  flaves  can  have  any  (bare  of  it,  i.  47.  What  is 
meant  by  thb  word,  i.  48,  and  qS.  Whether  it  is  found 
with  inequality,  i.  72.  Its  effe^  with  regard  to  punifli- 
ments,  ^  i.  120 

Fijigoths*  their  laws  on  commerce,  ii.  72.  On  adultery,  ii. 
24;.  Change  in  their  lawf^  ii.  270,  Ii  fsq*  Judgment  of 
their  laws,  ii.  272.    They  were  preferved  in  Spain,  ii.  282 

Uniformity :  in  what  things  it  is  neceffary,  ii.  387 

Union  among  the  noble  families,  neceffary  in  an  ariffocracy, 

Foconian  (law)  the  purport  of  it,  ii.  224.     Its  epocha,  ii.  25^. 

The  remains  of  it,  ibid.     Supported  by  Cato  the  eldei,  ii. 

260.  The  deiign  of  it,  ii.  261.  How  obferved.  ii.  266 
Volga  $  miftake  of  the  ancients  with  regard  to  this  river,  ii.  46 
U/ury:  why  natural  in defpotic  government,  i.  91.  ConfouDded 

with  cottimerce,  ii.  72,  73.  U  lowered  after  the  difcovery  of 
.    tbe  Indies,  ii.  75.     What  naturalized  it  at  Rome,  ii.  123. 

Arbitrary  among  the  Romans,  ibid.  ^  Jeq.  Ordinary  rate 
■  ^"^  of 
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of  ufury  amoiy  them,  lu^2^»  1^5'  .  Diflurbance  it  made^ 
ii.  123,  124,  Laws  upoffthis  fubje^,  ii.  12A,  126.  The 
laws  which  forbid  it,  are  not  favourable  to  thole  who'want  to 
borrow,       ^  *     ".  ii.    iz6 

iTantJt  (the  fenfe  of)  as  natural  to  man,  as  that  of  his  waknefs, 
1.  6.     Of  the  poor,  how  a  ftate  roay  fupply  them,  li:  169 

fFar  betwixt  different  nations,  whence  it  arifes,  i.  7.  Between 
the  indivkJuals  ofafociety,  /^iV.  Caufc  of  the  laws  efta- 
blifhed  amongll  mankind,  i6iJ,  Civil,  whetherit  is  alwavs  aN 
tended  with  a  revolution,  i.  82.  Its  object,  i.  7.  O/tener 
^rmitted  to  fmall  than  to  large  focieties,  i.  196.  (Right  of) 
from  whence  derived,  i&U, 

Wtaktffiy  the  firft  fenfationof  man,  eonfidered  before  the  efta- 
blilbment  of  fociety,  i.  5.  Of  neighbouring  ftates,  not  to 
make  ufe  of  it  in  order  to  precipitate  their  ruin,  j.  194 

Will\.  the  conjunftion  of  wills  is  necefTary  to  form  a  civH 
flate,  i.  8.  ^  Of  the  fovereign  is  rfie  fovereign  himfelf,  i. 
12.  Of.  a  defpotic  prince,  ought  infallibly  to  produce  its 
efFe6l,  i.  39 

Will.     See  Tfflament. 

Winds  (irade)  the  ancients  made  afe  of  them  as  of  a  kind  of 
compafs,  ii.  48 

Wine^  forbidden  in  Arabia,  i.  337.  And  why,  ibid.  To 
what  coantry  itis  agreeable,  i.  338*  (Excefs  of)  differently 
punilhed,  i.  338.  Sending  it  to  Barbarians,  forbidden  by 
the  Romans,  ii.  t^.  A  tax  upon  wine,  raifed  by  Chil- 
peric,  ii.  405 

Wttnejis ;  in  what  manner  they  were  reje^ed  at  the  time  of 
judicial  combats,  ii.  318.  How  they  avoided  fighting,  ii. 
319.  How  many  are  required  in  reaf^a  to  condemn  a  man, 
i.  270.     Falfe,  how  punilhed,  '     ii.  373*  ^  ffq* 

Wcmtn\  their  condition  in  a  monarchy,  i.  148.  In  defpotic 
governments,  i.  149.  Their  condu£l,  how  careful  the 
Greeks  were  of  it,  i.  150.  To  whom  the  tutelage  of  wo- 
men was  given  among  the  Romans,  i.  153.  And  among  the 
Germans,  liid.  When  it  expired,  i.  154.  Their  difTolute 
condudl  a  pretence  for  accvfations  againft  the  grear,  i.  1^0, 
157.  Their  frugality,  laws  made  at  Rome  to  preierve  it, 
i.  156.  Whether  they  ought  to  have  the  government  of 
families,  i.  1584  Whether  they  are  fit  to  govern  an  empire 
ihd.  Cufloms  of  the  Indies  upon  this  fubjed,  i.  159.  Ex- 
ample of  ihtes  governed  by  women,  ii?id,  '  They  pafs  into 
the  family  of  the  hulband,  ii.  133.  Whether  this  be  an  uni- 
verfal  cuftom,  iBid.  A  law  which  hinders  them  from  inherit- 
ing, ii,  224,  ^Jtf'  From  whence  derived, /^/V.  In  what 
'  cafe 
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etietbey  inherited,  ii.  2549  ^J^p  and  ^yli  fef*  *l\sQi 
confinement,  neceflaiy  in  the  ^tt,  i.  377.  lis  inliocnce  oa 
their  mor^s,  i.  579.^  Indian  ^Qnien,^i^r  waatonndi,  i« 
381.  Diftrent  orders  of  npnie4  woii|pn,  idir  155.'*  Women 
th^^biffn  them^es  atthe^leath  of  AeifhiiflAhdsjKii.  191. 
^  Lept  by  th«ir  hoibands  t^  another  ma0;  ii.  .%4c.'4Jn  what 
**  cafe^fwhen  they  heard  no  tidings  of  thcoi-  hi^^nas,  tbcy 

.  w^e  allowed  to  marry  agaio^  11.  230.  They  -wej^lrM 
allowed  to  fights  ii.  i\j»  Nor  appeal  to  a  judicial  cemh|t 
wi  thoat  the  aathority  of  their  hoibands,  ibid,  lifi^ 

Words.     Sec  Sfeeebis. 

World  I  whether  its  laws  are  invariable,  and  why,  i.  z.  The 
intelligent  world  does  not  iblbw  iu  lawsexafidy^  i*  3,  Phy- 
£cal  ,world,  iUi, 

Worjhip  (external)  its  ininence  oil  religion,  li*  200,  201.  lo 
magnificence  relative  to  the  loxnry  ofthe  ftate,  ai*  206.  Iti 
parity  independent  of  its  magnificence,  iL  20; 

Writings  falirical,  ponifhed  by  the  decemvirs,  i.  128.  Aodby 
the  emperors,  i.  285,  In  what  ligh(  they  are  loolced  upon 
in  diierent  governments,  i.  286 
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